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100 (2 documents) 


73 (6 documents) 47494- 
47496 
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Federal Register 


Rules and Requlations 


This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legai effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 
Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
week. 


NATIONAL CREDIT UNION 
ADMINISTRATION 


12 CFR Part 745 
Share insurance and Appendix 


AGENCY: National Credit Union 
Administration (“NCUA”). 


ACTION: Technical amendments. 


SUMMARY: Part 745 sets forth rules on 
insurance of accounts for federally 
insured credit unions. The Appendix to 
part 745 illustrates insurance of various 
types of accounts through the use of 
examples. The examples note the 
applicable regulatory sections in part 
745. Several errors have been found in 
these regulatory citations in the 
examples of the appendix. Most of the 
errors were due to a renumbering of part 
745. The citations in the examples were 
not consistently renumbered. This 
document will correct the regulatory 
citations. 


EFFECTIVE DATE: November 14, 1990. 


ADDRESSES: NCUA Board, 1776 G Street, 
Washington, DC 20456. 


FOR FURTHER INFORMATION CONTACT: 
Hattie M. Ulan, Associate General 
Counsel, at the above address or 
telephone: (202) 682-9630. 


SUPPLEMENTARY INFORMATION: 

List of Subjects in 12 CFR Part 745 
Credit unions, Account insurance 

coverage. 


By the National Credit Union 
Administration Board on November 5, 1990. 
Becky Baker, 

Secretary of the Board. 

Accordingly, NCUA amends the 

Appendix to part 745 as follows: 


Appendix to Part 745—[Amended] 


1. The authority citation of part 745 
continues to read as follows: 


Authority: 12 U.S.C. 1766, 12 U.S.C. 1781, 12 
U.S.C. 1787, 12 U.S.C. 1789. 


2. In part A, example 1, answer, 

§ 745.3(a) is changed to § 745.3({a)(1). 

3. In part A, example 2, answer, 

§ 745.3(a) is changed to § 745.3(a}(1). 

4. In part A, example 3, answer, 

§ 745.3(b) is changed to § 745.3(a)(2) and 
§ 745.3(a) is changed to § 745.3(a)(1). 
5. In part A, example 4, answer, 
§ 745.3(b) is changed to § 745.3(a)(2). 
6. In part A, example 7, answer, 
§ 745.3(d) is changed to § 745.3(a)(3) 
7. In part B, example 1, answer, 
§ 745.4(c) is changed to § 745.4(b). 

8. In part E, examples 1, 2, 3, and 6, 
answers, § 745.10(2) is changed to 
§ 745.10(a)(2). 

9. In part E, example 4, answer, 
second sentence, the word “be” is 
changed to “by”, § 745.1(c) is changed to 
§ 745.1(d), and § 745.10(2) is changed to 
§ 745.10(a)(2). 

10. In part E, example 5, answers 
§ 745.10(1) is changed to § 745.10(a)(1). 

11. In part E, example 7, answer, 

§ 745.1(c) is changed to § 745.1(d) and 
§ 745.10(2) is changed to § 745.10(a)(2). 

12. In part E, example 8, answer, 

§ 745.10(5) is changed to § 745.10(a)(5). 

13. In part F, examples 2, 4 and 6, 
answers, § 745.3(a) is changed to 
§ 745.3(a)(1). 

14. In part G, example 1, answer, 
§ 745.3(a) is changed to § 745.3(a)(1) and 
§ 745.9-1(a) is changed to § 745.9-1. 

15. In part G, example 4, answer, 
§ 745.3(a) is changed to § 745.3(a)(1). 


[FR Doc. 90-26853 Filed 11-13-90; 8:45 am] 
BILLING CODE 7535-01-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Parts 21 and 23 


[Docket No. 089CE, Special Conditions 23- 
ACE-58] 


Special Conditions; Grob EGRETT 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final special conditions. 


SUMMARY: These special conditions are 
being issued for the Grob EGRETT 
airplane. These airplanes will have 
novel and unusual design features when 
compared to the state of technology 
envisaged in the airworthiness 
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standards of 14 CFR part 23 of the 
Federal Aviation Regulations (FAR). 
These novel and unusual design features 
include the use of composite materials 
for primary flight structure and 
evacuation of fumes from pressurized 
airplanes for which the regulations do 
not contain adequate or appropriate 
airworthiness standards. This notice 
contains the additional safety standards 
that the Administrator considers 
necessary to establish a level of safety 
equivalent to that provided by the 
airworthiness standards of part 23. 


EFFECTIVE DATE: December 14, 1990. 


FOR FURTHER INFORMATION CONTACT: 
Victor F. Sokoloski, Aerospace Engineer, 
Standards Office (ACE-110), Small 
Airplane Directorate, Aircraft 
Certification Service, Federal Aviation 
Administration, room 1544, 601 East 12th 
Street, Kansas City, Missouri 64106; 
telephone (816) 426-5688. 


SUPPLEMENTARY INFORMATION: 


Background 


On February 1, 1988, Grob made 
application for a type certificate through 
the Luftfahrt Bundesamt (LBA) to the 
FAA Brussels Office for the EGRETT 
airplane. The Grob EGRETT is a single 
seat, high aspect ratio, pressurized, mid- 
wing monoplane with tricycle landing 
gear. The EGRETT utilizes composite 
material for its structure, powered by a 
turbopropeller engine. The maximum 
gross weight is 9,950 pounds. 

The Grob EGRETT is made of 
composites assembled mainly by 
bonding. Since the early 1940's, 
airframes have predominantly been 
composed of semi-monocoque aluminum 
construction. Composite material of the 
type used on the Grob EGRETT is 
generally not susceptible to the 
initiation of fatigue cracks by the 
application of repetitive loads, like that 
of semi-monocoque aluminum 
construction. The composite material is, 
however, susceptible to damage in the 
form of cracks, breaks, and 
delaminations. Because of this and other 
factors, the FAA has determined that 
the wing fatigue requirements of § 23.572 
are inadequate to assure that the 
composite material structure can 
withstand the repeated loads of variable 
magnitude expected in service. 

Part 23 does not require that non- 
commuter airplanes have the capability 
to evacuate smoke from the cockpit 
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area. There have been numerous 
instances where faults/failures of an 
airplane's systems/components 
(electrical/heating/cooling, etc.) have 
caused significant amounts of smoke in 
the cockpit of CAR 3/FAR part 23 
airplanes. These failures substantiate 
the need for a requirement to 
demonstrate that the current generation 
of part 23 airplanes have the capability 
to evacuate smoke from the cockpit 
area. 

Because the requirements of part 23 
do not address the level of 
substantiation necessary for composite 
material structure, or the capability to 
remove smoke from the cockpit area, 
special conditions are proposed to 
include the necessary airworthiness 
standards as a part of the type 
certification basis for the Grob EGRETT 
airplane. 

Type Certification Basis 

The type certification basis for the 
Grob EGRETT airplane is as follows: 
Part 21 of the Federal Aviation 
Regulations (FAR), § 21.29; part 23 of the 
FAR, effective February 1, 1965, as 
amended by amendments 23-1 through 
23-34; Special Federal Aviation 
Regulations (SFAR) No. 27, effective 
February 1, 1974, as amended by 
amendments 27-1 through 27-6; part 36 
of the FAR, effective December 1, 1969, 
as amended by amendments 36-1 
through the amendment effective on the 
date of type certification; exemptions, if 
any; and any special conditions 
resulting from this notice. 

Discussion 

Special conditions may be issued and 
amended, as necessary, as part of the 
type certification basis if the 
Administrator finds that the 
airworthiness standards designated in 
accordance with § 21.17(a)(1) do not 
contain adequate or appropriate safety 
standards because of novel or unusual 
design features of an airplane. Special 
conditions, as appropriate, are issued in 
accordance with § 11.49, after public ~ 
notice, as required by §§ 11.28 and 
11.29{b), effective October 14, 1980, and 
will become part of the type certification 
basis, in accordance with § 21.17(a)(2). 

The proposed type design of the Grob 
EGRETT airplane contains a number of 
novel or unusual design features not ~ 
envisaged by the applicable part 23 
airworthiness standards. Special 
conditions are considered necessary 
because the airworthiness requirements 
of part 23 do not contain adequate or 
appropriate safety standards for the 
novel and unusual design features of the 
Grob EGRETT airplane. 


Composite Structure 


All safety of flight structure is to be 
constructed of composite materials, 
which require damage tolerance 
methods for a thorough evaluation. 
Composite materials in existence, and in 
commonly used aircraft airframes at this 
time, are typically more susceptible than 
commonly used aluminum structure to 
damage from intrinsic and discrete 
sources that might adversely influence 
strength properties. It is generally 
agreed that damage tolerance criteria 
should be used to show that composite 
material structure can withstand the 
repeated loads of variable magnitude 
expected in service. Because of the lack 
of a service experience base for these 
new materials and their mechanical 
properties characteristics, there is a 
need to apply special requirements such 
as residual strength load with large area 
manufacturing defects (e.g., 
understrength bonds) and impact 
damage from discrete sources, and 
ability to carry ultimate load with 
realistic impact damage below the 
threshold of detectability and material 
environmental exposure effects. 


Cockpit Smoke Evacuation 


Small airplanes have typically been 
unpressurized where smoke could be 
evacuated by opening windows or, if 
pressurized, have had maximum 
operating altitudes such that the 
airplane could be depressurized readily 
to evacuate smoke without creating an 
unsafe condition. Applicable 
airworthiness standards do not require 
that the Grob EGRETT airplane have 
smoke evacuation provisions. Such 
provisions must be incorporated for the 
safety of the pilot because of the high 
operating altitude. This notice proposes 
special conditions to require the 
capability to evacuate smoke from the 
cockpit and to require the ventilation air 
for normal operations to be free of 
harmful or hazardous concentrations of 
gases and vapors in order to maintain 
an acceptable environment at the 
maximum operating altitudes of this 
airplane. 


Discussion of Comments 


Notice of Proposed Special 
Conditions, Notice No. 23-ACE-58, 
Docket No. 089CE, was published in the 
Federal Register on October 5, 1990 (55 
FR 40851) and the comment period 
closed November 5, 1990. The FAA 
received no comments in response to 
Notice No. 23-ACE-58; therefore, these 
special conditions are adopted as 
proposed. 


Conclusion 


In view of the design features 
discussed above, the following special 
conditions are being issued for the Grob 
EGRETT airplanes under the provisions 
of § 21.16 to provide a level of safety 
equivalent to that intended by the 
regulations incorporated by reference. 
This action is not a rule of general 
applicability and affects only the model/ 
series of airplane identified in these 
special conditions. 


List of Subjects in 14 CFR Parts 21 and 
23 


Aircraft, Air transportation, Aviation 
safety, and Safety 


The authority citation for these 
special conditions is as follows: 


Authority: Sections 313({a), 601, and 603 of 
the Federal Aviation Act of 1958; as amended 
(49 U.S.C. 1354{a), 1421, and 1423); 49 U.S.C. 
106(g); 14 CFR 21.16 and 21.17; and 14 CFR 
11.28 and 11.29(b). 


Adoption of Special Conditions 


Accordingly, the Federal Aviation 
Administration issues the following 
special condition as part of the type 
certification basis for the Grob EGRETT 
airplane by adding the following: 


1. Evaluation of Composite Structure 


Instead of complying with § 23.572, and in 
addition to the requirements of §§ 23.603 and 
23.613, airframe structure, the failure of which 
would result in catastrophic loss of airplane. 
the wing, wing carry-through, wing attaching 
structure, horizontal stabilizer stabilizer 
carry-through and attaching structure, 
fuselage, vertical stabilizer and attaching 
structure, wing flaps, and all movable contre! 
surfaces and attaching structure must be 
evaluated to damage tolerance criteria 
prescribed in paragraphs (a) through (j) ot 
this special condition. unless shown to he 
impractical. In cases shown to be impractx .s: 
the aforementioned structure must be 
evaluated in accordance with the criteria 0! 
paragraphs (a) and (k) of this special 
condition. Where bonded joints are used. the 
structure must also be evaluated in 
accordance with the residual strength criter:- 
in paragraph (h) of this special condition. 

(a) It must be demonstrated by tests, or by 
anaiysis supported by tests, that the structur 
is capable of carrying ultimate load with 
impact damage. The level of impact damage 
considered need not be more than the 
established threshold of detectability 
considering the inspection procedures 
employed. 

(b) The growth rate of damage that may 
occur from fatigue, corrosion, intrinsic 
defects, manufacturing defects; e.g., bond 
defects, or damage from discrete sources 
under repeated loads expected in service; 1.e., 
between the time at which damage becomes 
initially detectable and the time at which the 
extent of damage reaches the value selected 
by the applicant for residual strength 
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demonstration, must be established by tests 
or by analysis supported by tests. 

(c) The damage growth, between initial 
detectability and the value selected for 
residual strength demonstrations, factored to 
obtain inspection intervals, must permit 
development of an inspection program 
suitable for application by operation and 
maintenance personnel. 

(d) Instructions for continued airworthiness 
for the airframe must be established 
consistent with the results of the damage 
tolerance evaluations. Inspection intervals 
must be set so that after the damage initially 
becomes detectable by the inspection method 
specified, the damage will be detected before 
it exceeds the extent of damage for which 
residual strength is demonstrated. 

(e) Loads spectra, load truncation, and the 
locations and types of damage considered in 
the damage tolerance evaluations, must be 
documented in test proposals. 

(f) The structure of the fuselage must 
be shown by residual strength tests, or 
by analysis supported by residual 
strength tests, to be able to withstand 
critical limit flight loads, considered as 
ultimate loads, with damage consistent 
with the results of the damage tolerance 
evaluations. 

(g) The wind, wing carry-through, 
wing attaching structure, horizontal 
stabilizer, stabilizer carry-through and 
attaching structure, fuselage, vertical 
stabilizer and attaching structure, wing 
flaps, and all movable control surfaces, 
and their attaching structure must be 
shown by residual strength tests, or 
analysis supported by residual strength 
tests, to be able to withstand critical 
limit flight loads, considered as ultimate 
loads, with the extent of damage 
consistent with the results of the 
damage tolerance evaluations. 

(h) In lieu of a non-destructive 
inspection technique that ensures 
ultimate strength of each bonded joint, 
the limit load capacity of each bonded 
joint critical to safe flight must be 
substantiated by either of the following 
methods used singly or in combination: 

(1) The maximum disbonds of each 
bonded joint, consistent with the 
capability to withstand the loads in 
paragraphs (f) and (g) of this special 
condition, must be determined by 
analysis, tests, or both. Disbonds of 
each bonded joint greater than this must 
be prevented by design features. 

(2) Proof-testing must be conducted on 
each production article that will apply 
the critical limit design load to each 
critical bonded joint. 

(i) The effects of material variability 
and environmental conditions; e.g., 
exposure to temperature, humidity, 
erosion, ultraviolet radiation, and/or 
chemicals, on the strength and 
durability properties of the composite 


materials, must be accounted for in the 
damage tolerance evaluations and in the 
residual strength tests. 

(j) The airplane must be shown by 
analysis to be free from flutter to Vp 
with the extent of damage for which 
residual strength is demonstrated. 

(k) For those structures where the 
damage tolerance method is shown to 
be impractical, the strength of such 
structures must be demonstrated by 
tests, or analysis supported by tests, to 
be able to withstand the repeated loads 
of variable magnitude expected in 
service. Sufficient component, 
subcomponent, elements, or coupon 
tests must be performed to establish the 
fatigue scatter and environmental 
effects. Impact damage in composite 
material components that may occur 
must be considered in the 
demonstration. The impact damage level 
considered must be consistent with 
detectability by the inspection 
procedures employed. 


2. Cockpit Smoke Evacuation 


In the absence of specific 
requirements for evacuation of smoke 
from the cockpit, the following applies: 

The ventilating air in the flight crew 
and passenger compartments must be 
free of harmful or hazardous 
concentrations of gases and vapors in 
normal operations and in the event of 
reasonably probable failures or 
malfunctioning of the ventilating, 
heating, pressurization, or other systems 
and equipment. If accumulation of 
hazardous quantities of smoke in the 
cockpit area is reasonably probable, 
smoke evacuation must be readily 
accomplished, starting with full cockpit 
pressurization and without 
depressurizing beyond safe limits. 

Issued in Kansas City, Missouri on 
November 6, 1990. 

Don C. Jacobsen, 

Acting Manager, Small Airplane Directorate, 
Aircraft Certification Service. 

[FR Doc. 90-26791 Filed 11-13-90; 8:45 am] 
BILLING CODE 4910-13-M 


DEPARTMENT OF ENERGY 


Federai Energy Regulatory 
Commission 


18 CFR Parts 2 and 284 

[Docket No. RM90-14-001 and Order No. 
525-A] 

Interim Revisions to Regulations 
Governing Construction of Facilities 
Pursuant to NGPA Section 311 and 
Replacement of Facilities 


Order Denying Requests for Rehearing 


Issued October 31, 1990. 


AGENCY: Federal Energy Regulatory 
Commission (Commission). 


ACTION: Final rule; order denying 
requests for rehearing and granting 
requests for clarification. 


SUMMARY: Order No. 525, issued August 
2, 1990, required notification to the 
Commission of construction of facilities, 
pursuant to section 311 of the Natural 
Gas Policy Act, or the replacement of 
certain facilities, pursuant to § 2.55(b) of 
the Commission's regulations, at least 30 
days prior to commencement of any 
construction or replacement activity 
commenced after August 2, 1990. The 
purpose for requiring this notification 
was to give the Commission the 
opportunity to review projects and take 
action, where necessary, to ensure 
compliance with environmental 
requirements. This notification would 
not necessarily alter a pipeline’s 
construction plans, but merely required 
notification to the Commission prior to 
commencement of construction. Several 
requests for rehearing and/or 
clarification of Order No. 525 were filed. 


The Commission has decided not to 
make any substantive changes in the 
final rule adopted in Order No. 525. The 
parties that filed requests for rehearing 
and/or clarification allege, among other 
things, that the requirements of Order 
No. 525 violate section 553 of the 
Administrative Procedure Act, that the 
notification requirement is unduly 
burdensome and would result in 
delaying construction and replacement 
projects, that the notification 
requirement is inconsistent with the 
Department of Transportation's pipeline 
safety regulations, and that the 
notification requirement is inadequate to 
protect against environmental violations 
resulting from construction activities. 
The requests for rehearing filed in this 
docket are denied because tne 
arguments made on rehearing are 
unpersuasive. 


However, the Commission will clarify 
certain points of confusion. Specifically, 
the Commission will clarify (1) that the 
notification requirement for replacement 
of facilities attaches only to planned 
replacement of facilities and not to 
facilities which must be replaced to 
avoid injury to persons and property or 
the interruption of service, (2) that 
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facilities may be replaced pursuant to 
the blanket certificate authorization 
found in Part 157, Subpart F of the - 


regulations, and (3) that any > =k 


construction activity performed 
pursuant to section 311 by an intrastate 
entity is subject to the notification 
requirements of Order No. 525. 


EFFECTIVE DATE: October 31, 1990. 


ADDRESSES: All filings should refer to 
Docket No. RM90-14-001 and should be 
addressed to: 


Office of the Secretary, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE, Washington, DC 
20426. 


FOR FURTHER INFORMATION CONTACT: 
Connie Caldwell Feuchtenberger, Office 
of the General Counsel, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE, Washington, DC 
20426, (202) 208-5709. 

SUPPLEMENTARY INFORMATION: In 
addition to publishing the full text of this 
document in the Federal Register, the 
Commission also provides all interested 
persons an opportunity to inspect or 
copy the contents of this document 
during normal business hours in room 
3308, 941 North Capitol Street, NE, 
Washington, DC 20426. 

The Commission Issuance Posting 
System (CIPS), an electronic bulletin 
board service, provides access to the 
texts of formal documents issued by the 
Commission. CIPS is available at no 
charge to the user and may be access 
using a personal computer with a 
modem by dialing (202) 208-1397. To 
access CIPS, set your communications 
software to use 300, 1200, or 2400 baud, 
full duplex, no parity, 8 data bits, and 1 
stop bit. The full text of this interim rule 
will be available on CIPS for 30 days 
from the date of issuance. The complete 
text on diskette in WordPerfect format 
may also be purchased from the 
Commission's copy contractor, La Dorn 
Systems Corporation, also located in 
Room 3308, 941 North Capitol Street, 
NE, Washington, DC 20426. 

Before Commissioners: Martin L. Allday, 
Chairman; Charles A. Trabandt, Elizabeth 
Anne Moler and jerry J. Langdon. 


L Introduction 


On August 2, 1990, the Commission 
issued Order No. 525,! an immediately 
effective interim rule which requires 
notification to the Commission 30 days 
prior to the commencement of any 


1 Interim Revisions to Regulations Governing 
Construction of Facilities pursuant to NGPA section 
311 and Replacement of Facilities, 55 FR 33,011 
(Aug 13. 1990), 52 FERC § 61,159 (1990). 


construction activity begun after August 
2, 1990, under section 311 of the Natural 
Gas Policy Act of 1978 2 or any 
replacement of facilities under § 2.55(b) 
of the Commission's regulations. 

Simultaneously, the Commission 
issued a notice of proposed rulemaking 
(NOPR) in Docket No. RM90-1-000. 
Docket No. RM90-1-000 proposes 
numerous and significant changes to the 
regulations which should serve to 
expedite the Natural Gas Act (NGA) 
section 7 certification process. It also 
proposes to amend the regulations to 
conform with the Commission’s current 
practices and policies regarding the 
environmental review of construction 
projects. 


Il. Background 


Eighteen parties filed timely requests 
for rehearing of Order No. 525.5 Two 
parties, the Miami Valley Council for 
Native Americans, the City of 
Germantown, and the Germantown 
Area Concerned Citizens Association, 
jointly, (Miami Valley) and CNG 
Transmission Corporation filed late 
requests for rehearing. Since the latter 
requests were not filed within 30 days of 
issuance of Order No. 525, we may not 
consider these pleadings as requests for 
rehearing. However, so that the 
concerns raised by these parties may be 
addressed and resolved, we will treat 
the pleadings as requests for 
reconsideration. 

On August 17, 1990, Tennessee Gas 
Pipeline Company (Tennesse) filed a 
request for clarification of Order No. 
525. The Commission issued on order 
granting the request and clarifying the 
matters raised by Tennessee on 
September 13, 1990.* 

Several issues addressed in the 
September 13 order were raised by 
various parties * in their requests for 
rehearing. Therefore, we incorporate 
into this order, by reference, the 
discussions and clarifications provided 
in the September 13 order. In other 
respects, we will deny the requests for 
rehearing; however, we will further 
clarify certain aspects of Order No. 525. 

On October 11, 1990, United filed a 
Notice of Replacement and Request for 
Clarification or in the Alternative 
Request for Waiver of 30-day period. 


2 45 U.S.C. 3301-3432 (1990). 

3 The parties requesting rehearing are listed in the 
appendix to this order. 

* Interim Revisions to Regulations Governing 
Construction of Facilities pursuant to NGPA Section 
331 and Replacement of Facilities, “Order 
Addressing Requests for Clarification,” 52 FERC { 
61,252 (1990). 

5 AGA, Arkla, CNG, Enron, Great Lakes, INGAA, 
Natural, Tennessee, and Transco. 


We will clarify the matters raised by 
United. 


Ill. Discussion of the Issues Raised in 
the Requests for Rehearing 


A. Whether the Requirements of Order 
No. 525 Violate the Administrative 
Procedure Act's Requirements for 
Notice and Comment 


Several parties © assert that the 
Commission exceeded its authority by 
issuing Order No. 525 without notice and 
comment as required by section 553 of the 
Administrative Procedure Act (APA). 
The parties request that the Commission 
suspend or withdraw the notification 
requirements of Order No. 525 until ’ 
comments are received and a final rule 
is issued. It is argued that the 
Commission's reliance on the Court's 
discussions in Mid-Tex Electric 
Cooperative Inc. v. FERC 7 in support of 
a conclusion that “good cause” existed 
to make the rule effective upon issuance 
is misplaced, since Order No. 525 was 
not promulgated in response to a court 
remand. 

However, tr.e “good-cause” exception 
is not limited to only those situations 
where an agency must respond quickly 
to a court's decision remanding that 
agency's decision to adopt a certain 
rule. Instead, the “good cause” 
exception to the notice and comment 
requirements of the APA applies to any 
instance in which an agency “for good 
cause finds * * * that notice and public 
procedure thereon are impracticable, 
unnecessary, or contrary to the public 
interest.” ® For the reasons set forth in 
Order No. 525, as well as the elaboration 
on those reasons below, we have 
determined that delaying 
implementation of the notification 
requirements of Order No. 525 in order 
to provide notice and an opportunity to 
comment would be contrary to the 
public interest. 

It is further asserted that the notice 
and comment requirement is needed to 
provide an opportunity to develop a 
record. Accordingly, it is argued, 
issuance of Order No. 525 without notice 
and comment is improper because no 
record has been developed in support of 
the requirements of that rule. Arkla, for 
example, argues that implementation of 
the rule is improper because the rule 
“creates a new requirement without a 
record indicating a problem, without 
court instructions that it must address 


® AGA, Arkla, ANR, CNG, Enron, INGAA, 
Southern, Tennessee, Transco, and United. 

7 g22 F.2d 1123 (D.C. Cir. 1987). 

8 5 U.S.C. 553(b)(3)(B) (1990). 
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an issue quickly, and without any other 
exigency.” 

Also, the assertion is made that there 
is no financial or industry confusion 
which would support issuing Order No. 
525 without notice and comment. It is 
further asserted that the Commission's 
desire to protect the environment does 
not in itself justify the requirements of 
Order No. 525 which in turn threaten 
public safety and affect pipeline 
companies’ conduct of certain activities. 

For several reasons, we disagree with 
these arguments. As discussed in Docket 
No. RM90-1-000, the environment was 
not a primary consideration when § 2.55 
was first adopted. At that time, there 
were fewer pipeline construction 
projects and the majority of those 
projects involved relatively short 
lengths of small diameter pipeline. 
However, over the years, an integrated 
and sophisticated national pipeline 
gridwork has developed. In addition, the 
natural gas industry is in the midst of 
transition as a result of statutory 
changes, the natural evolution of the 
industry, and this agency's program to 
encourage a more competitive natural 
gas industry. This transition results in a 
continual learning process and has given 
rise to innovative ways to promote these 
competitive goals, as well as expanded 
societal knowledge about our 
environment. Whereas replacement of 
facilities when § 2.55 was adopted could 
be assumed to involve minor projects, 
today, replacement of facilities could 
involve hundreds of miles of large 
diameter pipeline. Further, the 
environment where a pipeline was 
originally laid may very well have 
changed completely by the time 
replacement is necessary. 

The NOPR also discusses in some 
detail why it is necessary to evaluate 
whether changes in current procedures 
may be necessary regarding 
construction under section 311. The 
NOPR explains that the current 
procedures relating to section 311 
construction developed based on the 
assumption that, for the most part, only 
very minor facilities, such as taps and 
interconnections, would be constructed 
under section 311. The Commission 
previously had determined through the- 
rulemaking proceeding that promulgated 
the subpart F blanket certificate 
regulations that stringent Commission 
review was not necessary for these 
types of minor transactions. It generally 
was not anticipated that extensive 
facilities would be constructed under 
that authorization. In fact, it was 
envisioned that primarily existing 
facilities would be used for section 311 
transactions. However, in actuality, 


pipelines have viewed section 311 as a 
vehicle for the construction of much 
more extenseive projects—in at least 
one instance, with potentially serious 
environmental repercussions.® Prior to 
issuance of Order No. 525, the 
Commission had no established means, 
other than the press, of being informed 
of potential environmental harm 
resulting from construction under 
section 311 or from the replacement of 
facilities under § 2.55(b). 

With these matters in mind, we issued 
the notice of proposed rulemaking. In 
that proceeding, we intend to evaluate 
the need and extent of Commission 
environmental overview, among other 
things. It was anticipated that issuance 
of the NOPR would call into question 
the form of authorization for 
construction under section 311 or 
replacement of facilities under § 2.55(b) 
which would be required upon adoption 
of a final rule. The Commission was 
cognizant of the possibility that some 
companies might rush out and hastily 
install or replace pipeline in order to 
avoid the uncertainty of possible future 
changes to the regulations. As was 
stated in Order No. 525: 


We are concerned that construction 
activities may take place during the period of 
time between issuance of the NOPR and 
adoption of a final rule without the 
opportunity for Commission intervention. 
Once the NOPR is issued, pipelines may 
respond to the proposed changes in the 
regulations by commencing construction in 
order to avoid either the inherent uncertainty 
associated with proposed changes to existing 
regulations or application of the proposed 
changes, if adopted, to a particular project. In 
order to ensure that our intentions to 
establish a vehicle offering the opportunity 
for preconstruction review of potentially 
environmentally detrimental construction 
activities are not circumvented, it is 
imperative that the opportunity for some form 
of oversight on an interim basis be provided 
immediately. 


It has been assserted that the 
notification requirements are 
unnecessary with regard to replacement 
of facilities, since the activities involved 
in such replacement occur in established 
rights-of-way which have been 
disturbed previously when the pipeline 
was initially installed. However, just 
because an area was disturbed when 
the pipeline was originally installed 
does not mean that replacing the old 
pipe with a new pipe will not potentially 
raise new environmental concerns. Such 
an action must be assessed in light of 
current land use, regulations, and 
concerns about erosion, sediment 


® See Transcontinental Gas Pipe Line 
Corporation, 48 FERC {| 61,189 (1989); 48 FERC { 
61,132 (1989). 


control, impact on streams and soil, 
threatened and endangered species and 
potential PCB contamination. 


B. Whether the Notification 
Requirements of Order No. 525 Are 
Unduly Burdensome 


Certain parties }° maintain that the 
notification requirements are unduly 
burdensome and should be rescinded. 
However, the Commission believes that 
the notification requirement 


_ appropriately balances the 


Commission’s environmmental 
responsibilities with the fact that the 
burden associated with the notification 
requirement are de minimis: a brief 
description of the pertinent facilities, a 
topographical map, a description of the 
procedures to be used for erosion 
control, revegetation and maintenance, 
and stream and wetland crossings, and, 
in the case of construction under section 
311, evidence of having complied with 
the provisions of § 157.206(d). 

None of these requirements calls for 
more than the minimum information the 
company already should have at its 
disposal. Preparation of the report 
should involve no more than a 
compilation of that information. This 
hardly can be interpreted as a 
burdensome requirement or one that 
should in any way delay commencement 
or progress of a given project. Surely, 
any minor inconvenience caused by 
preparation of this notification is 
negligible in comparison to the 
environmental concerns which we are 
seeking to protect. 

Columbia requests that the 
requirement that a pipeline submit 
evidence of having complied with 
§ 157.206(d) be clarified or modified to 
mean that such information is required 
prior to commencement of construction, 
but not as part of the notification filed 
with the Commission. Columbia asserts 
that such a requirement could result in 
delaying construction activities. 
However, this interpretation would 
defeat the underlying purpose behind 
the notification requirement. In general, 
a pipeline would obtain the clearances 
required by § 157.206(d) prior to entering 
into contractural arrangements for the 
actual construction activity or ordering 
necessary equipment for a particular 
job. Therefore, submission of this 
information thirty days prior to 
construction commencement is not 
unreasonable and should not delay 
planned activities. Further, pipelines are 
now on notice that this information is 
required thirty days before beginning 
construction and can adjust their 


10 AGA and Enron. 
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internal schedules to effectuate this 
requirement. 

C. Whether the Notification 
Requirements Result in the Delay of 
Section 311 Construction or 
Replacement Activities 


addressed the possibility that its 
issuance could result in interruption or 
delay of replacement or construction 
activities. We stated that, in such an 
issuance, the company should bring the 
matter to the Commission's attention. 
Consequently, we have received 
requests for waiver of Order No. 525 
requirements, and have responded 
promptly with more than twelve orders 
granting the requests, when 
warranted.'2 Further, as noted, 
Tennessee filed a request for 
clarification of Order No. 525 on August 
17, 1990. We issued an order on 
September 13, 1990, which addressed 
and clarified the areas of confusion 
raised by Tennessee's pleading.'* Thus, 
the Commission has provided ways to 
minimize the possibility of adverse 
consequences arising from Order No. 
525. 

Further, as stated in Order No. 525, 
the notification requirements are 
intended only as a temporary measure 
pending adoption of any final rule in 
Docket No. RM90-1-000. It is the 
intention of the Commission to issue any 
fina! rule as quickly as possible 
following receipt and analysis of all 
comments and reply comments. 

Enron asserts that the notification 
requirements result in a negative impact 
on the public interest because it allows 
competitors to become aware of each 


** AGA, Arkla, INGAA, and United. 


Pipeline Company, 52 FERC q 61,256 
(1990); Transcontinental Gas Pipe Line Corporation, 
52 FERC § 81.263 {1990}; Northern Natural Gas 
Company, 52 FERC § 61,244 (1990); Williams Natural 
Gas Company, 53 FERC { 61,007 {1990}; National 


Company, 53 FERC § 61,053 {1990). 

13 Interim Revisions to Regulations Governing 
Construction of Facilities pursuant to NGPA section 
311 and Replacement of Facilities, 52 FERC { 61,252 
(1990). 


other's actions. Enron does not state 
how the public interest is harmed by this 
factor. However, it should be noted that, 
prior to issuance of Order No. 525, only 
construction under section 311, 
replacement of facilities under § 2.55(b), 
or construction under a part 157 
automatic authorization could have 
occurred without public filings with the 
Commission. For all other construction 
authorizations, public notice is filed in 
the Federal Register upon receipt of the 
company’s application for authorization. 


D. Whether the Notification 
Requirement of Order No. 525, as It 
Applies to Replacement of Facilities 
Under § 2.55(b), Is Inconsistent With the 
Department of Transportation's Pipeline 
Safety Regulations 


Several parties '* assert that the 
thirty day notification requirement in 
Order No. 525, as it applies to the 
replacement of facilities under § 2.55(b), 
is in conflict with the requirements of 
the Natural Gas Pipeline Safety Act of 
1978,15 as administered by the 
Department of Transportation (DOT) 
through its pipeline safety regulations.** 
It is further asserted that Order No. 525 
completely safety concerns or 
emergency situations. The Director of 
the Office of Pipeline Safety in the 
Research and Special Programs 
Administration, by letter dated August 
24, 1990, expressed concern over 
potential conflicts between Order No. 
525 requirements and the DOT's 
regulations. The DOT’s regulations 
require interstate pipelines to repair 
hazardous pipeline leaks immediately. 
These regulations also require yearly 
leakage surveys and replacement, 
repair, or removel from service any 
segment of pipeline which becomes 

e. 

In a similar vein, clarification that the 
notification requirement for replacement 
of facilities attaches only to planned 
replacement of facilities and not to 
facilities which must be replaced to 
avoid injury to persons and property or 
the interruption of services is requested. 
Natural points out that such emergency 
situations can be readily distinguished 
from normal replacement projects, 
which are scheduled months in advance 
of the actual work. 

United, in its October 11 request for 
clarification, explains that it was 
necessary to replace certain facilities in 
order to repair a pipeline leak. United 
cites to § 192.77 of the DOT's regulations 
which requires pipeline operators to 


14 AGA, Arkia, CNG, Enron, Great Lakes, 
INGAA, Naturai, Tennessee, and Transco. 

18 49 U.S.C. 1671, et seg. 

16 49 CFR parts 191 and 192 (1990). 


‘ 


make immediate permanent or 
temporary repairs to a leak. United 
states that the discussion in our 
September 13 order is not clear as to 
whether United's compliance with the 
DOT regulations is a violation of the 
requirements of Order No. 525. 

On September 13, 1990, the 
Commission issued an order in response 
to a request for clarification filed by 
Tennessee on August 17, 1990. In that 
order the Commission responded to the 
DOT's concerns regarding the possible 
conflict in regulations. Because of the 
serious implications of any 
misunderstanding on this matter we 
reiterate the explanation contained in 
the September 13 clarification order: 


The interim rule does not override other 
Commission regulations which permit 
interstate pipelines to take prompt corrective 
actions to address conditions that constitute 
a safety hazard. Subpart I of part 264 of the 
Commission's regulations exempts 
emergency situations from the provisions of 
section 7 of the Natural Gas Act and permits 
a pipeline to make immediate action to 
alleviate an emergency situation subject to a 
subsequent 48 hour reporting requirement. 
Section 284.262(a)(1){iii) of subpart I defines 
emergency as “Any situation in which. . . 
immediate action is required or is reasonably 
anticipated to be required for the protection 
of life or health or for maintenance of 
physical property.” Thus, should an interstate 
pipeline find it necessary to replace facilities 
to respond to safety related conditions, 
immediate remedial action may be taken if 
the pipeline meets the § 284.262({a){1){iii) 
criteria. 

In essence, the Commission does not intend 
that there be any conflict between the interim 
rule and the Department of Transportation's 
safety regulations. All interstate pipeline 
operators are placed on notice that the 30- 
day advance notification requirement does 
not require and does not justify any result 
contrary to that required by the Department 
of Transportation's safety regulations. 


Arkla argues in its request for 
rehearing that the emergency 
authorizations currently in effect under 
the regulations do not contemplate the 
necessity for emergency construction. 
However, § 284.263 states, in pertinent 
part, that “Any participant that engages 
in an emergency natural gas transaction 
conducted in accordance with this 
subpart is exempt from the requirements 
of section 7 of the Natural Gas Act 
* * *” Section 264.262[d) defines 
“Emergency natural gas transaction” as, 


the sale, transportation, or exchange of 
natural gas (including the construction and 
operation of necessary facilities) conducted 
pursuant to this subpart that is: 

(1) Necessary to alleviate an emergency; 
and 

(2) Not anticipated to extend for more than 
60 days in duration. (Emphasis added.) 
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While not explicitly stated in Order 
No. 525, the interim rule does not affect 
the existing emergency regulations, or 
any other existing regulation not 
addressed in the interim rule. The 
Commission would not implement a rule 
which could result in hazardous or 
unsafe pipeline operations. In an 
instance where safety warrants 
immediate action, the emergency 
regulations are operative. 

Further, where replacement of 
facilities comports with the 
requirements of the authorizations 
available under a part 157, Subpart F 
blanket certificate (specifically the 
project cost limits), such authorization 
may be used in lieu of § 2.55(b), as may 
the authorizations contained in subparts 
A and E. It would appear that the 
majority of minor replacement projects 
would fall under the automatic 
authorization. However, Arkla argues 
that the Commission's Part 157, Subpart 
F blanket certificate regulations 
preclude the replacement of facilities 
under the automatic authorization set 
forth in § 157.208(a) of subpart F. Arkla 
requests clarification on this point. 

Under the automatic authorization, if 
the project cost does not exceed the 
designated cost limitations, a pipeline 
may make miscellaneous 
rearrangements of any facility. 
“Miscellaneous rearrangement of any 
facility” is defined in § 157.202(b)(6) as, 


any rearrangement of a facility that does not 
result in any change of service rendered by 
means of the facilities involved, e.g., changes 
in existing field operations or relocation of 
existing sales or transportation facilities 
when required by highway construction, dam 
construction or similar reasons. 


Section 157.202(b)(3) states that 
““Facility’ does not include the items 
described in § 2.55." Apparently, Arkla 
has interpreted this language to mean 
that facilities may not be replaced under 
the automatic blanket certificate 
authorization. However, the intention 
behind § 157.202(b)(3) was to clarify that 
adoption of the blanket certificate 
regulation did not interfere with existing 
§ 2.55. 

It is incorrect to conclude that the 
Commission was attempting to prohibit 
replacement of facilities under a blanket 
certificate. The purpose behind adopting 
the blanket certificate regulations was 
to expand the number and types of 
authorizations available for various 
activities, not reduce the options 
available to pipelines. Further, the 
Commission explained in Order No. 234, 
in which the final blanket certificate 
regulations were issued, that 


[a]ctivities not authorized under the blanket 
certificate are those activities which may 


-have a major potential impact on ratepayers, 


or which propose such important 
considerations that close scrutiny and case- 
specific deliberation by the Commission is 
warranted prior to the issuance of a 
certificate. (Emphasis added.) 17 


Moreover, the order issuing the 
blanket regulations emphasized that the 
regulations were designed to discourage 
the use of Subpart A certificate 
applications and encourage the use of 
blanket certificates in order to expedite 
authorization. In light of the significance 
placed on this point in those 
discussions, inclusion of § 157.202(b)(3) 
was plainly meant to prevent any 
possible misinterpretation leading to a 
conclusion that § 2.55 was no longer a 
viable alternative authorization or that 
the activities authorized under § 2.55 
would then have to be undertaken 
pursuant to a blanket certificate 
authorization. In other words, 
prohibiting replacement of facilities 
under a blanket certificate would have 
been inconsistent with the goals 
motivating adoption of the blanket 
certificate regulations. 


E. Whether Order No. 525 Modifies 
Order No. 486 


Enron asserts that Order No. 525 
unlawfully modifies Order No. 486.18 
Enron discusses the fact that the 
Commission’s regulations implementing 
the National Environmental Policy Act 
(NEPA), specifically § 380.4 and § 380.5, 
set forth a listing of the projects which 
are categorically excluded from the 
general requirement that an 
environmental assessment (EA) and/or 
an environmental impact statement 
(EIS) must be prepared for construction 
projects. Enron argues that promulgation 
of the interim rule is contradictory to the 
Commission's previous determination 
that certain activities, including 
replacement of facilities pursuant to 
§ 2.55(b), are categorically excluded 
from the general environmental review 
process. However, Order No. 486 
addresses whether the possibility of 
environmental review is foreclosed if a 
project is listed in the categorical 
exclusion (CE) category: 

[E]vironmental review is not foreclosed 
merely because a project is in the CE 
category. * * * The CEQ [Council on 
Environmental Quality] is concerned that the 
nature of the Commission's environmental 
review of particular projects might be rigidly 
predetermined by the general classification of 
such projects. This is a misunderstanding of 
the Commission's intent. The general 


17 Interstate Pipeline Certificates for Routine 
Transactions, FERC Stats. & Regs. § 30,368 (1982). 

18 Regulations Implementing National 
Environment Policy Act, FERC Stats. & Regs. J 
30,783 (1988). 


classification of a project indicates only how 
such a project will normally be treated. The 
classification of a project as categorically 
excluded, for example, does not 
automatically foreclose further 
environmental review in particular unusual 
circumstances. The existence of unusual 
circumstances may be manifest from the 
application itself, or derived from comments 
by interested persons in response to the 
application itself * * * or from additional 
information sought by the staff. 

The Commission is adopting one commenter’s 
suggestion that the Commission specify the 
circumstances when an EA or EIS will be 
prepared for a project normally categorically 
excluded. The commenter suggests the 
following exceptions: if the project may have 
an impact on Indian lands, units of the 
National Park System, national Wildlife 
Refuges, national Fish hatcheries and other 
fish facilities, anadromous fish, endangered 
species, wilderness areas, wild and scenic 
rivers, wetlands, and other ecologically 
significant or critical areas, or if the 
environmental effects are uncertain. The 
situations described by this commenter are 
examples of projects that may have a 
significant environmental impact. However, 
there may be others and, thus, in making this 
determination, the Commission will not limit 
itself to only these. 


To implement this, the Commission 
adopted exceptions to the designated 
categorical exclusions in § 380.4 (b) to 
allow for environmental review of 
activities which would ordinarily be 
categorically excluded from such 
review, where warranted. It is clear 
from this discussion that the 
Commission’s categorical exclusion of 
certain types of projects was not 
intended to prohibit environmental 
review if the Commission determined 
such review was advisable. Instead, 
Order No. 486 illustrates the 
Commission’s unwillingness to make a 
final, irreversible finding on the 
environmental impact of various 
activities. To do so would prohibit the 
Commission from responding to the 
continuing developments in the industry 
and in environmental understanding. 
The notification requirement is intended 
to help the Commission determine 
situations where environmental review 
may be required and is, therefore, 
consistent with the intent of Order No. 
486. 

We would emphasize, however, that 
the notification requirement is not 
intended to be tantamount to a 
determination that an EA or EIS will 
automatically be required for all 
categorically excluded replacement 
facilities. Nor is it intended to alter the 
current status of categorically excluded 
activities. Rather, the information 
submitted as notification will merely 
provide the Commission with a basis for 
review of individual projects in order to 
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determine whether additional 
environmental review is appropriate in a 
particular instance. Finally, nothing in 
this order or Order No. 525 is intended 


F. Whether the notification 
requirements of Order No. 525 apply to 
non-jurisdictional facilities if the 
facilities are used for section 311 
transactions 

Columbia requests clarification of the 
applicability of Order No. 525 to non- 
jurisdictional facilities. Section 311 was 
enacted in order to allow interstate and 
intrastate pipelines to provide service 
which, being in interstate commerce, 
would otherwise fall under the 
requirements of the NGA, without 
subjecting those entities to the full 
panoply of federal jurisdiction. Part 284 
of the Commission's regulations governs 
section 311 transactions. Under these 
regulations, an intrastate pipeline 
constructing facilities to be used for 
section 311 transactions {which are in 
interstate commerce by their nature) is 
held to the same environmental 
standards as an interstate pipeline in 
like circumstances.** 

Order No. 525 applies to any 
construction activity performed 
pursuant to section 311. Accordingly, 
any construction or replacement activity 
(since the activities associated with 
replacement, with regard to 
environmental concerns, are essentially 
the same as those associated with 
construction) undertaken by an 
intrastate entity under the color of 
section 311 would be subject to the 
notification requirements of Order No. 
525. In this connection, however, we 
emphasize that this order is not 
intended to expand our jurisdiction to 
include facilities which were not within 
our jurisdiction prior to issuance of 
Order No. 525. in other words, if an 
entity is planning to rely upon section 
$11 for authorization to construct 
facilities, or intends to replace facilities 
which were constructed pursuant to 
section 311 authorization, the 
notification requirements of Order No. 
525 would apply. Stated another way, 
only construction or replacement 
activity which would have been subject 
to the requirements of § 284.11 prior to 
the issuance of Order No. 525 would be 
subject to the notification requirement 
promulgated by the interim rule. 


G. Whether the notification 
requirements are inadequate to protect 
against environmental violations 
occurring as a result of section 311 
construction 


Miami Valley states that the interim 
rule is manifestly inadequate to address 
the deficiencies in the Commission's 
environmental compliance. Miami 
Valley asserts that major pipeline 
construction projects are build under 
section 311 authority without 
compliance with NEPA. 

Miami Valley further asserts that 
pipelines disingenuously construct 
pipelines under section 311 in order to 
avoid environmental oversight, then 
request certificate authority in order to 
provide service in interstate commerce 
which is not exempt from Commission 
jurisdiction under section 311. Miami 
Valley requests that the Commission 
immediately adopt regulations which (1) 
provide for a pre-construction . 
environmental report by the pipeline, (2) 
provide for pre-construction notice to 
the interested public as well as to the 
Commission, and for the report to be 
served on all requesting persons, {3) 
provide for the Commission to prepare, 
and to circulate for comment, a pre- 
construction EA for all pipelines with 
the potential for adverse environmental 
impacts, and (4) provide for a 
Commission decision resolving any 
environmental issues prior to 
construction. Miami Valley requests that 
these regulations provide for the 
issuance of an EA prepared by 
Commission staff within 20 days after 
the pipeline files its report, that the 
public then be given thirty days in which 
to comment on the Commission's EA, 
and that a Commission order indicating 
that there are no unresolved 
environmental issues, or granting a stay 
to permit resolution of such issues, be 
issued within 10 days after receipt of 
comments. 

While the Commission appreciates 
Miami Valley's concerns, adoption of 
Miami Valley's suggested regulations, to 
be effective immediately as requested 
by Miami Valley, would not be 
supported by the information presently 
before us and is more appropriate for 
consideration in the final rule. Miami 
Valley believes that the requirements it 
seeks could be implemented during a 
sixty day period and, therefore, would 
not be overly burdensome. However, it 
is infeasible to expect that an 
environmental document could be 
prepared, circulated, a reasonable time 
allowed for comments, evaluation of all 
the pertinent information, and a 
Commission order issued within the 
periods designated by Miami Valley. 


We believe that the notification 
requirements in Order No. 525 will 
indeed provide for environmental 
oversight, where warranted, without 
creating unduly burdensome 
requirements. Should the Commission 
determine that current practices and 
regulations need revision, the 
appropriate proceeding to promulgate 
those changes is the rulemaking 
proceeding in Docket No. RM90-1-000. 


The Commission orders: 


For the reasons stated herein, the 
requests for rehearing are denied. 
By the Commission. Commissioner 
Trabandt concurred. 
Lois D. Cashel, 
Secretary. 
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ACTION: Final rule; order on rehearing, 
requests for clarification, and petition 
for stay. 


SUMMARY: The Commission is denying 


the requests for rehearing of the interim 
rule issued on August 2, 1990, (Order No. 
526) and modified: by order issued 
September 21, 1990 (Order No. 526—A). 
The interim rule revised regulations 
governing transportation by interstate 
pipelines under section 311 of the 
Natural Gas Policy Act. The 
Commission also is addressing the 
requests for clarification of Order No. 
526 and denying a petition for stay. 


EFFECTIVE DATE: October 31, 1990. 


ADDRESSES: All filings should be filed in 
Docket No. RM90-13 and should be 
addressed to: Office of the Secretary, 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426. 


FOR FURTHER INFORMATION CONTACT: 
Jack O. Kendall, Office of the General 
Counsel, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, DC 20426, (202) 208- 
0847. 


SUPPLEMENTARY INFORMATION: In 
addition to publishing the full text of this 
document in the Federal Register the 
Commission also provides all interested 
persons an opportunity to inspect or 
copy the contents of this document 
during normal business hours in room 
3308, 941 North Capitol Street, NE., 
Washington, DC 20426. 

The Commission Issuance Posting 
System (CIPS), an electronic bulletin 
board service, provides access to the 
texts of formal documents issued by the 
Commission. CIPS is available at no 
charge to the user and may be accessed 
using a personal computer with a 
modem by dialing (202) 208-1397. To 
access CIPS, set your communications 
software to use 300, 1200, or 2400 baud, 
full duplex, no parity, 8 data bits, and 1 
stop bit. The full text of this interim rule 
will be available on CIPS for 30 days 
from the date of issuance. The complete 
text on diskette in WordPerfect format 
may also be purchased from the 
Commission's copy contractor, La Dorn 
Systems Corporation, also located in 
Room 3308, 941 North Capitol Street, 
NE., Washington, DC 20426. 


Before Commissioners: Martin L. Allday, 
Chairman; Charles A. Traband, Elizabeth 
Anne Moler and Jerry J. Langdon. 


I. Introduction 


On August 2, 1990, the Federal Energy 
Regulatory Commission (Commission} 


issued Order No. 526,’ an immediately 
effective interim rule revising the 
regulations governing transportation by 
interstate pipelines under section 311 of 
the Natural Gas Policy Act of 1978 
(NGPA).? This order denies the 
applications filed for rehearing of the 
interim rule. This order also addresses 
requests for clarification and denies a 
petition for stay of the interim rule. 


H. Background 
A. AGD-Hadson Decision 


On April 6, 1990, the United States 
Court of Appeals for the District of 
Columbia Circuit issued its opinion in 
Associated Gas Distributors v. FERC 
(AGD-Hadson).* In AGD-Hadson the 
Court held that the Commission's then 
effective interpretation of the “on behalf 
of” standard in NGPA section 311 was 
inconsistent with the NGPA and 
therefore invalid. Since the Court's 
AGD-Hadson decision created 
uncertainty as to which existing section 
311 transportation services could 
continue and whether needed new 
services could commence, there was 
potential risk for supply disruptions and 
substantial hardships for natural gas 
producers, suppliers, and end-users. In 
view of these considerations, as well as 
the need for a timely response to the 
Court's decision, on August 2, 1990, the 
Commission issued the immediately 
effective interim rule in this proceeding 
to adopt a revised interpretation of 
section 311's “on behalf of" standard. 


B. Order No. 526 


The interim rule's revised 
interpretation requires, in a new 
§ 284.102{d) to the regulations, that the 
“on behalf of” entity for any section 311 
transportation service by an interstate 
pipeline either (1} have physical custody 
of and transport the gas at some point, 
or (2) hold title to the gas at some point 
for a purpose related to its identity as a 
local distribution company (LDC) or 
intrastate pipeline. 

Since this interpretation of the ‘on 
behalf of” standard was specifically 
endorsed by the Court in AGD-Hadson,* 
the Commission determined that it 
would serve as an appropriate “safe 
harbor,” on an interim basis, for section 
311 transportation services. However, 
the Court recognized that the 
Commission may be able to fashion a 
broader interpretation which will ensure 


' 55 FR 33002 (Aug. 13, 1990), FERC Stats. & Regs. 
{ 30, 894 (2990). 

2 15 U.S.C. 3301-3432 (1988). 

3 899 F.2d 1250 (D.C. Cir. 1990), reh'g denied, No. 
88-1856 (D.C. Cir. June 4, 1990). The mandate of the 
Court issued on June 18, 1990. 

* 899 F.2d at 1264. 


that an “on behalf of" entity's function 
in a section 311 transaction is related to 
its identity as an LDC or intrastate 
pipeline.* Therefore, on August 2, 1990, 
the Commission also issued a 
companion Notice of 

Rulemaking {NOPR) in Docket No. 
RM90-7-000 seeking comments and 
suggestions on how the interim rule’s 
interpretation of section 311’s “on behalf 
of” standard may be expanded to 
encompass additional transactions 
while satisfying the Court’s concerns.® 
Comments on the NOPR in Docket No. 
RM90-7-00 are due October 31, 1990, 
and reply comments are due November 
36, 1990. 

As an additional mechanism to 
prevent market disruption, the interim 
rule also includes procedures in new 
§ 284.223(h) for the non-discriminatory 
conversion of existing section 311 
transportation services to blanket 
certificate authorization. To ensure 
timely compliance with the Court's 
mandate, the interim rule adopted a new 
§ 284.223(h}{i){ii), requiring that all 
conversions be made effective by 
October 1, 1990. For the same reason, 
the interim rule also adopted a new 
§ 284.102(e} 7 to require that any non- 
qualifying section 311 transportation 
device be terminated on October 1, 1990, 
if it has not been converted to blanket 
certificate authority by that date. 


C. Order No. 526-A 


On September 21, 1990, the 
Commission issued Order No. 526-A in 
this proceeding.® That order amended 
the interim rule to extend, from October 
1, 1990, to November 1, 1990, the date by 
which interstate pipelines may convert 
section 311 transportation services to 
blanket certificate authorization under 
the procedures adopted by the interim 
Tule in new § 284.223{h).° The 
Commission determined that the one- 
month extension of the conversion 
period would not cause undue delay in 
responding to the Court's mandate and 
was necessary to permit adequate time 
for parties to gas supply arrangements 
to determine whether their transactions 
qualify for continued NGPA section 311 
transportation service under the interim 
rule's revised interpretation of section 
311's “on behalf of” standard. 


5 Id. 

® 55 FR 33017 (Aug. 23, 1990), 52 FERC § 61,157 
(1996). 

? To be codified at 18 CFR 284.223(e}. 

8 55 FR 40828 (Oct. 5, 1990}, FERC Stats. & Regs. | 
30,899 {1990}. 

® To be codified at 18 CFR 284.223{h). 
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Ill. Requests for Rehearing, 
Clarification, and Stay 


A. Requests for Further Extension of the 
Conversion Period or Delay in Effective 
Date of Interim Rule 


Description of Rehearing Requests 


Order No. 526-A, extending the 
interim rule’s conversion period by one 
month to November 1, 1990, was issued 
in response to a motion filed on August 
27, 1990, by the Indicated Shippers, an 
ad hoc group of natural gas producers. 

United Gas Pipe Line Company 
(United) seeks a further extension of the 
conversion period to December 1, 1990, 
and, if the Commission clarifies its new 
“on behalf of’ standard, an additional 
extension of the conversion period or 
delay of the effective date of the interim 
rule so that interstate pipelines may 
take the clarifications into account in 
the conversion process. 

United states that it cannot accurately 
analyze requests for new section 311 
services or whether ongoing services 
must be converted without clarification 
of the interim rule. Specifically, United 
asserts that it must determine (for any 
transaction where the “on behalf of 
entity” does not transport the gas at 
some point) whether the transaction 
satisfies § 284.102(d)(2) because the “on 
behalf of” entity “hold{s] title to gas at 
some point during the transaction, which 
may occur prior to, during, or after the 
time that the gas is being transported by 
the interstate pipeline, for a purpose 
related to its status and functions as an 
intrastate pipeline or its status and 
functions as a local distribution 
company.” 

As further support for extending the 
conversion period or delaying the 
effective date of the interim rule, United 
asserts that the Commission has 
underestimated the administrative 
burdens that interstate pipelines face in 
conducting and completing the 
conversion process. United emphasizes 
that the conversion process necessitates 
discussions with section 311 shippers 
regarding the interim rule’s impact on 
their services (approximately 850 
section 311 transactions on United's 
system); analysis of each customer's 
responses to determine which of its 
services qualify under the interim rule; 
and significant “paperwork”, including 
the filing of section 311 service 
termination reports and initial blanket 
service reports. United also asserts that 
more time is needed to complete the 
conversion process in view of pipelines’ 
new reporting burdens under the 


Commission’s August 2, 1990 interim 
rule on construction.?® 

The City of Willcox, Arizona 
(Willcox) requests, in a joint filing with 
Arizona Electric Power Cooperative, 
Inc., that the conversion period be 
extended until 30 days after issuance of 
a final rule in Docket No. RM90-13-000. 
Willcox argues that a shipper whose 
transaction does not qualify under the 
current interim rule should not be placed 
in the position of having to choose 
conversion at this time, since its 
transaction may qualify for continued 
section 311 service under a broader “on 
behalf of” interpretation that may be 
adopted by the final rule. 

The Enron Interstate Pipeline 
Companies (Enron) request extension of 
the conversion period to April 1, 1991. 
Enron states that the requested 
extension is necessary to complete its 
review of contracts, to determine 
whether they qualify under the interim 
rule, and to amend existing 
transportation agreements to reflect the 
change in transportation authority for 
converted services. 


The Commission’s Response 


The Commission is denying the 
requests to further extend the period for 
converting section 311 services to 
blanket certificate authority or to delay 
the effective date of the interim rule. 

In making the interim rule 
immediately effective and originally 
limiting the conversion period to 
October 1, 1990, the Commission's 
purpose was to provide a timely 
response to the Court's opinion in AGD- 
Hadson that certain transportation 
services currently being provided under 
color of authority of NGPA section 311 
are not authorized under that section. 
The Commission recognized that the 
October 1, 1990 conversion deadline 
might not provide sufficient time for all 
interstate pipelines and their shippers to 
thoroughly review all of their ongoing 
transactions to determine which ones 


10 Order No. 525, 52 FERC § 61,159 (1990). United 
also believes that the Commission's estimate of the 
conversion procedures’ administrative burdens on 
pipelines will be inaccurate in United's case. While 
the Commission estimated that one-third of all 
ongoing section 311 transportation services may not 
qualify under the interim rule (and therefore may 
need to be converted to blanket authority), United 
believes that its shippers will request conversion of 
up to two-thirds of United’s ongoing section 311 
services. United also believes that the Commission's 
estimate of 2.7 hours to file reports on converted 
transactions will prove accurate only for 
transactions where the necessary information is 
readily available to pipelines. Where problems arise 
(such as discrepancies in information, lack of 
shipper cooperation, difficulty in validating “on 
behalf of” entities), United believes the reporting 
burden for converted transactions will average 4 
hours. 


qualify under the interim rule's revised 
“on behalf of’ standard. 

In view of these considerations, the 
Commission fashioned the interim rule's 
conversion procedures to afford each 
interstate pipeline discretion to 
determine, subject to the regulations’ 
prohibition against undue 
discrimination,}! the circumstances 
under which shippers would be allowed 
to convert section 311 services to 
blanket certificate authority. 

Thus, under the interim rule, an 
interstate pipeline may decide to review 
each of its section 311 transactions on a 
case-by-case basis, if it determines that 
such a review can be completed by the 
end of the conversion period, and offer 
conversion opportunities only to those 
shippers that qualified under the 
Commission's prior “on behalf of” 
interpretation but not under the interim 
rule’s interpretation. 

As an alternative, an interstate 
pipeline may offer to convert all ongoing 
section 311 transportation services, if 
the interstate pipeline determines from 
an operational standpoint that it either 
is not advisable, or is not feasible by the 
end of the conversion period, to 
undertake a case-by-case review of all 
section 311 transactions that were 
ongoing on August 2, 1990, and make 
arrangements for the conversion of only 
non-qualifying services. 

Although a pipeline has this discretion 
to offer conversion to all of its section 
311 shippers, a pipeline may not require 
any shipper to convert. Neither may a 
pipeline exercise the conversion 
procedures in a manner which would 
withhold or offer conversion 
opportunities conditioned on the 
requirement that a shipper agree to 
different service terms or contract 
modifications, other than those 
appropriate to merely reflect the change 
in transportation authority from section 
311 of the NGPA to blanket service 
under section 7 of the NGA. 

If a shipper believes that its 
transaction qualifies for continued 
section 311 service under the interim 
rule, and the shipper declines on that 
basis to convert to blanket authority, a 
pipeline may not require the shipper to 
convert. Under such circumstances, the 
pipeline is obligated to continue section 
311 service until such time that it is 
determined that the shipper does not 
qualify under the interim rule for section 
311 service or the shipper fails to 
provide sufficient information to 
demonstrate that it qualifies for section 
311 service. Subject to the procedure 
described below, if it is determined that 


11 18 CFR 284.8(b) and 284.9(b). 
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the shipper does not qualify under the 
interim rule for section 321 service, the 
pipeline will be obligated to terminate 
transportation service, upon reasonable 
notice to the shipper, if the service has 
not been converted to blanket authority. 
Therefore, while a shipper may decline 
to accept a pipeline’s offer of conversion 
opportunity, the shipper assumes the 
risk of service termination if it is 
subsequently determined that the 
transaction does not qualify for section 
311 service. If a shipper is notified by a 
pipeline that service is to be terminated, 
and the shipper believes that 
termination is not warranted, the 
shipper may either telephone the 
Commission's Enforcement Hot Line 
(202-208-1390 or 202-208-0098) and 
request the Commission's Enforcement 
Task Force’s assistance in reaching a 
quick informal resolution of the dispute, 
or notify the Commission by appropriate 
filing. The Commission will resolve this 
dispute promptly. Until the Commission 
issues a final order on the dispute, the 
pipeline must continue to provide 
transportation to the shipper. 

These steps are being taken because 
we recognize that in some instances a 
shipper may believe that it qualifies for 
continued section 311 service but the 
pipeline may not be persuaded that the 
service qualifies. In other instances, the 
pipeline may conclude that a service 
qualifies under section 311 and should 
continue under section 311 authority, but 
the shipper would prefer to convert to 
blanket service because the shipper 
either is not certain that it qualifies 
under the interim rule or is concerned 
that it may not qualify under the final 
rule on section 311 service. In such 
circumstances, either the pipeline or the 
shipper may seek resolution by the 
Commission. Unless the dispute is 
otherwise resolved—either by the 
pipeline and shipper themselves or with 
the aid of the Commission's 
Enforcement Task Force—the pipeline 
must maintain service until the 
Commission has issued a final order 
resolving whether the service must be 
continued under section 311, converted 
to blanket service, or terminated. While 
the same terms and conditions apply to 
section 311 and blanket services under 
part 284, requiring that disputed services 
be continued under section 311, rather 
than blanket authority, will avoid the 
potential need for contract 
modifications to reflect changed 
transportation authority prior te the 
Commission reaching final 
determinations regarding the services at 
issue. 

The Commission determined, in view 


of the time that may be needed to 
implement the conversion procedures, 
that the interim rule’s “safe harbor” for 
existing transactions was appropriate 
and adequate to prevent disruption of 
ongoing supply arrangements and at the 
same time respond in a timely fashion to 
the Court's mandate in AGD-Hadson. 
However, the Commission subsequently 
concluded that a one-month extension of 
the conversion period would not be 
unresponsive to the Court's decision. 
Therefore, the Commission issued its 
September 21 order (Order No. 526—A) 
granting the Indicated Shippers’ motion 
for a one-month extension of the 
conversion period to November 1, 1990. 


The Commission finds that United and 
Willcox have not provided sufficient 
justification for a regulatory amendment 
that would further extend the 
conversion period on a generic basis. 
Such action would permit non-qualifying 
transactions to continue under color of 
authority of section 311 beyond 
November 1, 1990, at which time six 
months already will have passed since 
the Court issued its mandate in AGD- 
Hadson. 

The Commission has a responsibility 
to ensure that non-qualifying 
transactions do not continue under color 
of section 311 authority any longer than 
necessary to permit new arrangements 
to be made to prevent supply 
disruptions. Further, the Commission 
believes the conversion process can be 
completed in an equitable, orderly 
manner by November 1, 1990, so that 
further action to extend the conversion 
period on a generic basis is not 
necessary and therefore would be 
inappropriate. 

However, the Commission recognizes 
that some interstate pipelines may 
determine that conversion opportunities 
should be offered only to those shippers 
whose transactions do not qualify for 
section 311 service under the interim 
rule, and that the November 1, 1990 
conversion deadline will not permit time 
for a case-by-case review to identify 
non-qualifying transactions. In such 
cases, the Commission will entertain a 
request for a waiver to extend the 
conversion period for a particular 
pipeline. However, because of the 
Commission's resolve to respond to the 
AGD-Hadson decision in a timely 
manner, a waiver extending the 
conversion period will be granted only if 
the pipeline demonstrates that the 
waiver is necessary to prevent serious 
hardship. 

In this regard, the Commission 
emphasizes that it is not persuaded that 


the interim rule's conversion procedures 
may create hardship or work in an 
unfair manner, as suggested by Willcox, 
by placing a shipper in the position of 
having to accept an offer of conversion 
or have its service terminated on 
November 1, 1990. The conversion 
procedures insure that shippers will not 
lose their priority in pipeliaes’ 
transportation queues. Further, the same 
general terms and conditions under 
subpart A of part 284 of the 
Commission's regulations apply to both 
blanket certificate and section 311 
services. 


In view of these considerations, the 
Commission does not believe that a 
shipper will be prejudiced by conversion 
regardless of whether its service 
qualifies under the interim rule for 
continued service under section 311. 
Thus, bearing in mind the continued 
service under section 311. Thus, bearing 
in mind the need for a timely response 
to the court's decision, the Commission's 
tentative conclusion is that the 
conversion period should not be 
extended for any pipeline solely 
because some of its shippers (1) believe 
that they eventually (after November 1, 
1990) will be able to provide information 
verifying that they qualify for section 
311 service under the interim rule, or (2) 
are relying on an assumption that the 
final rule will adopt a broader “on 
behalf of” interpretation which covers 
their transactions. 

Since conversion will not unfairly 
prejudice any shipper, the Commission 
believes it is appropriate for an 
interstate pipeline to offer conversion 
opportunities to any shipper when there 
is uncertainty as to whether the 
shipper’s transaction qualifies under the 
interim rule’s “on behalf of’ standard. 
However, based on the comments in this 
proceeding, the Commission believes 
that pipelines will have difficulty in 
relatively few instances in determining 
whether a transaction satisfies the 
interim rule’s “transport” test or “title” 
test. Further, the Commission will 
respond as quickly as possible to 
clarification requests regarding 
sufficiently described transactions. 

In view of all of these considerations, 
the Commission believes it is neither 
necessary nor appropriate to delay the 
interim rule's effectiveness or to further 
extend the conversion period until all 
possible hypothetical transactions have 
been addressed. Therefore, the 
Commission is jJenying these rehearing 
requests. 
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B. Requests Regarding Whether 
Pipelines Are Required To Permit 
Conversion of Services That Qualify 
Under the Interim Rule and Whether 
Qualifying Section 311 Services Must Be 
Converted 


Citizens’ and Tennessee’s Requests 


Citizens Gas Supply Corporation 
(Citizens) states that some of its 
interstate pipeline transporters have 
offered their shippers the opportunity to 
convert all of their section 311 
transportation services to blanket 
certificate, regardless of whether the 
services may qualify for continued 
section 311 service under the interim 
rule. Citizens further states that others 
of its interstate pipeline transporters are 
permitting shippers to convert only 
those services that do not qualify under 
the interim rule. 

Citizens asserts that all interstate 
pipelines should be required to offer 
conversion opportunities to all shippers, 
including those whose services may 
clearly qualify for section 311 service 
under the interim rule. Citizens argues 
that, absent such a requirement, 
shippers like itself which already 
“transport” or “hold title” will be 
disadvantaged, because blanket 
certificate service offers shippers 
significant benefits in the form of greater 
flexibility in adding delivery points, 
ability to engage in transactions 
involving gas deliveries to end users, 
and reduced paperwork when contracts 
are amended. Citizens asserts that the 
conversion period should be extended 
until the commission resolves the issue 
as to whether pipelines should be 
required to offer conversion 
opportunities to shippers that qualify 
under the interim rule for section 311 
service. 

Tennessee Gas Pipeline Company 
(Tennessee) requests clarification that a 
pipeline’s failure to convert qualifying 
section 311 transactions to blanket 
certificate authority while the interim 
rule is in effect will not prejudice the 
pipeline and shipper from seeking 
waivers at some subsequent time to 
convert qualifying section 311 services 
to blanket service without loss of queue 
priority and without being subject to the 
blanket regulations’ prior notice and 
protest procedures. Tennessee further 
requests that the Commission amend the 
interim rule on rehearing to ensure that 
conversion requests by qualifying 
section 311 shippers will not be 
prejudiced by their not being converted 
presently under the interim rule. 


The Commission's Response 


For the reasons stated above, the 
Commission does not believe it is 


necessary to grant Citizens’ request. 
However, although the Commission 
intended to leave pipelines some 
flexibility to implement the conversion 
procedures, these procedures and the 
decision to convert are subject to the 
condition that conversions must not be 
offered in an unduly discriminatory 
manner. Since the conversions will 
merely change the statutory authority 
under which pipelines are transporting, 
and in view of the relatively minor 
administrative burdens on pipelines 
compared to the hardships that would 
result to others if their gas supply 
arrangements are terminated, the 
Commission does not believe that any 
pipeline would be justified in failing to 
offer conversion opportunities to non- 
qualifying section 311 shippers. In view 
of the potential hardships that service 
interruptions would create, the 
Commission will closely scrutinize any 
pipeline’s decision not to offer 
conversion opportunities to non- 
qualifying shippers to determine 
whether the pipeline’s reasons for not 
offering conversion were unduly 
discriminatory. 

However, a pipeline’s decision to offer 
conversion opportunities only to 
shippers that do not qualify for section 
311 service does not, by itself, evidence 
undue discrimination. As discussed 
above, some pipelines may decide, from 
an administrative and operational 
standpoint, that case-by-case review is 
feasible in the time allowed, and, 
therefore, that conversion opportunities 
may be restricted to non-qualifying 
section 311 shippers. Other pipelines 
may determine that such a transaction- 
specific review is not feasible, and 
therefore may decide to offer all section 
311 shippers the opportunity to convert 
to blanket certificate service. But 
whatever approach the pipeline takes, it 
may not act in an unduly discriminatory 
fashion. This would disrupt the orderly 
functioning of the natural gas market. 
Further, pipelines should offer to convert 
any transactions that do not clearly 
qualify for section 311 service under the 
interim rule, since significant hardships 
will result if such transactions are not 
converted and later must be terminated 
because they are identified as non- 
qualifying transactions. Also, as 
discussed above, pipelines may not 
condition conversion opportunities in 
any manner intended to obtain 
concessions from shippers.. 

We also note that Citizens states an 
incorrect premise as the basis for its 
request that pipelines be required to 
offer conversion opportunities to 
qualifying section 311 shippers. Part 284 
transactions, whether authorized under 
subpart B (NGPA section 311 authority) 


or subpart G (NGA section 7 blanket 
certificate authority), are subject to the 
same terms and conditions found in a 
pipeline’s tariff. Hence, while blanket 
service may be more flexible in the 
sense that blankets authorize a broader 
range of transactions (since they may be 
for any shipper and do not have to be 
“on behalf of’ an LDC or intrastate 
pipeline), all part 284 transactions— 
once authorized—have the same degree 
of flexibility, contrary to Citizens’ 
representation. 

Since the Commission is denying 
Citizens’ request on rehearing that 
pipelines be required to offer conversion 
opportunities to qualifying section 311 
shippers, Citizens’ request for extension 
of the conversion period, pending 
resolution of this issue, is moot. 

We are granting Tennessee’s request 
for clarification that a pipeline’s failure 
to convert a qualifying section 311 
transaction while the interim rule is in 
effect will not prejudice the pipeline and 
the shipper from seeking waivers at a 
later time to convert the service to 
blanket authority without loss of queue 
priority and without being subject to the 
blanket regulations’ prior notice and 
protest procedures. The Commission 
will consider such waiver requests on a 
case-by-case basis. In view of the short 
time that pipelines and shippers have to 
decide whether to convert services 
under the interim rule, the Commission 
does not believe that a pipeline’s or 
shipper’s failure to convert a particular 
transaction under the interim rule 
should prejudice requests at a later date 
for waivers to permit conversion 
without loss of queue priority or 
application of the blanket regulations’ 
prior notice and protest procedures. In 
view of this clarification, Tennessee’s 
request for amendment of the interim 
rule is not necessary to prevent 
prejudice. 


C. Request for Notice and Protest 
Procedures 


The Petitioners’ Request 


The interim rule revised § 284.223(b) 
of the regulations to exempt 
transactions converted under new 
§ 284.223(h) from the prior notice 
requirements of § 157.205 of the 
regulations which apply to pipelines’ 
blanket certificate transportation 
services that will continue for more than 
120 days. 

Associated Gas Distributors (AGD) is 
an ad hoc group of local gas distribution 
companies. AGD does not necessarily 
oppose conversion opportunities of 
queue maintenance for non-qualifying 
section 311 services. However, AGD 
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believes that conversions of non- 
qualifying section 311 services to 
blanket authority should be subject to 
§ 157.205's prior notice and protest 
procedures. 

AGD stresses that these section 311 
transactions commenced under color of 
section 311 authority and therefore have 
not previously been subject to the 
blanket regulations’ prior notice and 
protest procedures. AGD also 
emphasizes that, because the self- 
implementing regulatory authority for 
section 311 transactions has been 
coupled with the Commission's broad 
“some economic benefit” interpretation 
of section 311's ‘on behalf of” standard, 
large numbers of transportation services 
have been able to commence over the 
years without being subject to review 
under the Commission’s standards and 
regulations implementing the 
requirements of section 7 the Natural 
Gas Act. AGD notes the Commission's 
statement in Order No. 436 that “the 
protest procedures ensure the integrity 
of the regulatory function mandated by 
statute,” 12 and asserts that the 
procedures are necessary to satisfy the 
statutory notice requirement in section 7 
of the Natural Gas Act. Finally, AGD 
emphasizes the Court's finding in AGD- 
Hadson that the Commission's “some 
economic benefit” interpretation had the 
potential of superannuating NGA 
section 7, contrary to Congressional _ 
intent. In view of these considerations, 
AGD asserts that the interim rule's 
waiver of the blanket regulations’ prior 
notice and protest procedures is 
inconsistent with the Court's decision. 

AGD further asserts that the potential 
for disruption of converted transactions, 
if they are protested and required by 
operation of the protest procedures to 
cease after 120 days, is not grounds for 
waiving § 157.205's notice and 
procedures. AGD argues that the 
procedures give the Commission ample 
time to make a preliminary review of 
protested transactions, particularly 
since past experience indicates that few 
protests will be filed. Further, AGD 
argues, parties to these converted 
supply arrangements cannot be viewed 
as being unfairly prejudiced if protesters 
are successful in demonstrating that the 
services are contrary to the public 
interest and should be terminated. 

Willcox also does not believe that 
non-qualifying section 311 service 
should be converted to blanket authority 
without being subject to notice and 
proiest procedures. In view of the 
Court's AGD-Hadson decision 


12 FERC Stats. & Regs., Regs. Preambles, {| 30,665 
at 31,554 (1985). 


invalidating the Commission's “some 
economic benefit” test, Willcox asserts 
that services which do not qualify under 
the interim rule may never have 
qualified for section 311 service 

Willcox states that there is a 
particular need for ensuring that non- 
qualifying firm services are made 
subject to notice and protest, since 
successful protests to the conversion of 
non-qualifying firm services would free 
up capacity needed on some pipelines’ 
systems to meet firm sales customers’ - 
entitlements. 

Finally, citing AGD-Hadson, 899 F.2d 
at 1261-1262, Willcox asserts, similarly 
to AGD, that failure to make the 
conversion of transactions subject to 
notice and protest, as the transactions 
should have been originally, is 
inconsistent with the Court's finding that 
one of the defects in the Commission's 
“some economic benefit” test is that it 
operates to exempt gas transportation 
services not intended to be covered by 
section 311 from the requirements of 
section 7 of the Natural Gas Act. 


The Commission's Response 


As explained in the interim rule, the 
Commission's purpose in adopting 
conversion procedures was to ensure 
that shippers and other persons are not 
penalized for having relied in good faith 
on the Commission’s prior interpretation 
of section 311. For the same reason, the 
Commission decided to exempt the 
converted services from the prior notice 
and protest procedures of § 157.205, 
since those procedures—with their 120- 
limitation on protested services—could 
result in the disruption of needed gas 
services, aside from creating an 
unnecessary drain on Commission 
resources to process such protests. In 
view of the Commission's purpose in 
adopting the conversion procedures, the 
petitioner's assertions regarding the 
conversion of section 311 services— 
including Willcox’s assertions regarding 
the conversion of firm services, in 
particular—are immaterial. 

The Commission does not believe that 
AGD, Willcox, or any other LDCs have 
been unfairly prejudiced because 
section 311 transactions have not been 
subject to the same protest procedures 
as blanket certificate services. While a 
section 311 transportation service, 
unlike a blanket service, has not been 
subject to termination after 120 days if a 
protest is filed, pipelines have been 
required pursuant to § 284.106(a)(4) to 
give prior notice to an LDC. as well as 
its state agency, of any section 311 
service for a customer in the LDS’s 
service area. Therefore, LDCs have had 
the opportunity to protest any section 
311 service and request Commission 
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action to require termination of the 
service. 


D. Transactions That Have Expired or 
Not Commenced 


The Arkla Pipeline Group (Arkla) and 
Indicated Shippers request clarification 
that a contract for section 311 service 
executed prior to August 2, 1990 (the 
effective date of the interim rule) is 
eligible for conversion under the interim 
rule, even if gas had not yet moved 
under the contract as of August 2, 1990. 
Arkla also requests clarification that 
services may continue under blanket 
certificate authorization, without 
application of the blanket regulations’ 
prior notice and protest procedures, if 
the services are extensions, renewals, 
replacemenis, roll-overs, or successors 
in interest to section 311 services that 
were converted and expire during the 
conversion period. 

These requests are granted. With 
respect to the first request, execution of 
the contract has more bearing on a 
shipper’s place in the queue than the 
flow of gas. The second request is 
consistent with our original intention 
that converted transactions not be 
treated any differently from other 
transactions that originally commended 
under blanket certificate authority. 
Hence, the renewal or extension of such 
transactions by other contractual means 
is in no way prejudiced by virtue of their 
having been converted. 


E. Use of Section 311 Facilities 
AGD's and Arkla’s Rehearing Requests 


In the interim rule, the Commission 
recognized that in some instances 
pipelines may be using facilities 
constructed under NGPA section 311 
authority, and never certificated under 
the Natural Gas Act, to provide non- 
qualifying section 311 services that are 
converted to blanket certificate 
authorization. The Commission stated 
that during the period the interim rule is 
in effect, the converted services may 
continue through use of those facilities 
that were completed under authority of 
section 311. 


The Commission explained that it was 
exercising its authority purguant to 
section (7)(c) of the Natural Gas Act to 
“exempt from the requirements of 
(section 7) temporary acts or operations 
for which the issuance of a certificate 
will not be required in the public 
interest.” 13 The Commission concluded 
that such action was appropriate so as 
not to interrupt existing, authorized 
transactions until such time that a final 


13 Mimeo., at 4, n. 7. 
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interpretation of the “on behalf of” 
standard is adopted in Docket No. 
RMg90-7-000. Since abrupt termination 
of ongoing services was not a concern in 
the context of facilities still under 
construction, the Commission did not 
exercise section 7’s exemption provision 
to authorize the use of section 311 
facilities not yet completed and ready to 
commence service as of the effective 
date of the interim rule. 

The Commission stated that it may be 
necessary for interstate pipelines to 
seek to obtain, within a reasonable 
period of time after issuance of the final 
rule in Docket No. RM90-7-000, NGA 
certificates authorizing the use of 
facilities for converted services. 
However, the Commission also stated 
that it would determine how best to deal 
with any remaining facilities questions 
after finalizing its ‘on behalf of” 
interpretation. 

Citing Consumer Federation of 
America v. FPC, 515 F.2d 347 (D.C. Cir.), 
cert. denied, 423 U.S. 906 (1975), AGD 
asserts that section 7’s exemption 
provision was intended as a narrow 
exception to NGA certification 
requirements and, therefore, that the 
exemption provision does not authorize 
the Commission to allow numerous, 
unidentified facilities to be used, prior to 
certification, to continue non-qualifying 
NGPA section 311 services that have 
been converted to NGA blanket 
certificate authority. 

Finally, AGD suggests possible 
methods by which the Commission 
could expedite the process of 
certificating facilities that were 
constructed under section 311. 

Arkla requests on rehearing that the 
Commission provide temporary blanket 
certificate authority for all section 311 
facilities currently under construction so 
that they may be used, upon completion, 
to provide converted services. 
Alternatively, Arkla requests a waiver 
so that it may use its Line AC when 
construction is completed to provide all 
of the services that Arkla planned to 
render through that facility, regardless 
of whether the planned services qualify 
under the interim rule. 


The Commission's Response 


Consumer Federation involved the 
Commission's invocation of section 7's 
exemption provision to authorize, 
without prior hearing and issuance of a 
certificate, 180-day sales of natural gas 
during a period of widespread 
curtailment. In overturning the 
Commission's regulations, the Court 
found that the 180-day sale exemptions 
were not an appropriate exercise of 
section 7’s exemption provision. 


The Commission does not believe that 
its temporary exemption to permit use 
section 311 facilities to provide 
converted services is inconsistent with 
the Consumer Federation decision. The 
180-day sales authority at issue in 
Consumer Federation was akin to 
blanket certificate authority, which 
would have been available to pipelines 
on a self-implementing basis. This 
interim rule's exercise of the section 7 
exemption provision is a one-time 
exemption which must begin during the 
specified conversion period. Further, the 
Commission believes the temporary 
exemption of these facilities satisfies the 
exemption provision's public interest 
standard since the exemption is 
necessary to prevent the hardship that 
would result if services using these 
facilities were abruptly terminated. 

In view of these considerations, the 
Commission is denying AGD’s request 
on rehearing that the Commission 
revoke the interim rule’s temporary 
exemption of facilities used to provide 
converted services from the certification 
requirements of the NGA. This denial of 
the requested clarification moots the 
need to respond to AGD's suggestions 
regarding how to expedite the 
certification of facilities, prior to their 
being used for converted transactions. 

The Commission also is denying 
Arkla’s rehearing request for temporary 
section 7 authority to operate section 
$11 facilities when their construction is 
completed. The possible delay of 
planned services to be rendered through 
facilities not yet completed does not 
present the same potential for hardship 
as the abrupt termination of ongoing 
facilities. The Commission also is 
denying Arkla’s alternative request for a 
waiver to permit use of its Line AC line 
upon completion to provide the services 
that Arkla planned to provide through 
that facility under section 311. The 
Commission is currently reviewing 
Arkla’s September 27, 1989 application 
in Docket No. CP89-2174—000 for a 
certificate for Line AC. Arkla has not 
demonstrated that a waiver is necessary 
at this time to prevent hardship or Line 
AC’s remaining idle upon completion. 


F. The Interim Rule’s Title Test 


In the companion NOPR in Docket No. 
RM90-7-000 regarding section 311 
transportation service, the Commission 
stated its conclusion that, when an LDC 
sells gas to an end user that is not in the 
LDC's franchised or traditional local 
distribution service area, the sale is not 
a function related to the LDC’s status as 
an LDC. The Commission also explained 
its conclusion that, if gas sold by a non- 
transporting intrastate pipeline to an 
end user was not produced in the area 


of the country where the intrastate 
pipeline operates, the intrastate 
pipeline’s sale of gas is not related to its 
status as an intrastate pipeline. 

Indicated Shippers requests on 
rehearing that the Commission amend 
the interim rule to permit section 311 
transportation by interstate pipelines 
when a non-transporting LDC holds title 
to gas that will not be sold to a customer 
in its service area and when a non- 
transporiing intrastate pipeline holds 
title to gas not produced in its operating 
area. 

Indicated Shippers agues that the 
limitation regarding LDCs is inconsistent 
with the NGPA because, under the 
definition of “local distribution 
company” in section 2(17) of that Act, an 
entity may qualify as a local distribution 
company for purposes of that Act 
without regard to whether they transport 
or make sales of gas to customers 
outside their service area. 


The Commission’s Response 


The Commission is not persuaded by 
Indicated Shippers’ argument that the 
interim rule's denial of section 311 
authority in these types of transactions 
is inconsistent with the Court’s AGD- 
Hadson. The Court was emphatic that 
an LDC or intrastate pipeline cannot 
qualify as the “on behalf of” entity for 
an interstate pipeline’s section 311 
transportation service unless the LDC’s 
or intrastate pipeline's role in the 
transaction reflects its status as such. 
An LDC’s sales of gas that will be 
consumed outside its service area are 
not traditional local distribution 
functions. Neither is a non-transporting 
intrastate pipeline’s sale of gas not 
produced in its operating area a 
traditional intrastate pipeline function. 
This conclusion is not changed by the 
fact that the Commission has 
determined in previous decisions, cited 
by Indicated Shippers, that such 
activities by LDCs and intrastate 
pipelines were in the public interest. The 
Court stated in the AGD-Hadson 
decision that an interstate pipeline must 
have or obtain authority under section 7 
of the NGA before transporting gas 
under circumstances which involve 
participation by an LDC or intrastate 
pipeline in a manner that does not 
reflect its identity as such. Whether 
there are other types of section 311 
transactions that meet this test will be 
addressed in the final rule in Docket No. 
Rm90-7-000. 

Since the Indicated Shippers’ 
arguments do not demonstrate that the 
described situations reflect LDCs’ and 
intrastate pipelines’ identities as such, 
the Commission is not persuaded that 
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the interim rule should be amended to 
permit section 311 transportation by 
interstate pipelines under these 
circumstances. As discussed above, the 
purpose of the interim rule is to 
delineate a “safe harbor” by providing 
section 311 authority only for 
transactions that clearly meet the 
Court's criteria in AGD-Hadson. 

However, in the rulemaking 
proceeding in Docket No. RM90-7-000, 
the Commission will give further 
consideration to the transactions 
described by Indicated Shippers to 
determine whether it would be 
appropriate to find that an interstate 
pipeline’s transportation is ‘on behalf 
of” an LDC or intrastate pipeline, within 
the meaning of section 311 of the NGPA, 
even though the LDC or intrastate 
pipeline is not performing functions 
traditionally associated with their 
identities. To the extent the Commission 
determines that such transactions can 
be accurately identified and 
demonstrated to satisfy the “on behalf 
of’ requirement, the Commission will 
provide for their coverage by the “on 
behalf of’ standard adopted by the final 
rule in Docket No. RM90-7-000. 


G. The Interim Rule’s Physical Custody/ 
Transportation Test 


Section 284.102(d)(1) provides that an 
interstate pipeline may transport under 
section 311 if the “on behalf of” entity 
(LDC or intrastate pipeline) “[hjas 
custody of and transports the natural 
gas at some point during the 
transaction.” Indicated Shippers 
requests clarification that the 
Commission's intent was that the “on 
behalf of” entity may have physical 
custody of the gas prior to or after the 
time the gas is in the interstate 
pipeline’s system. 

The Commission is granting this 
request for clarification that an ‘‘on 
behalf of” entity may satisfy theinterim 
rule by having physical custody of gas 
prior to or after the gas is in the 
interstate pipeline’s system. 


H. Section 311 Facilities in the Outer 
Continental Shelf 


In Order No. 509 !* the Commission 
issued open-access transportation 
certificates to interstate pipelines for 
their certificated facilities located in the 
Outer Continental Shelf (OCS). Since 
the OCS blanket certificates only 
authorize service on OCS facilities that 
have been certificated under the NGA, 
Union Texas Petroleum Corporation 
(Union Texas) states that the interim 
rule put shippers dependent on section 


14 FERC Stats. & Regs., Regs. Preambles, §] 30,842 
(1988). 


311 facilities in the OCS at a 
disadvantage since they may only use 
the facilities for services that qualify for 
— 311 service under the interim 
rule. 

Union Texas requests on rehearing 
that the interim rule be amended to 
ensure that converted services, as well 
as any new transportation service that 
could take place on certificated OCS 
facilities under a pipeline’s Order No. 
509 blanket certificate, may also be 
rendered through uncertificated OCS 
facilities constructed under section 311 
authority. Union Texas states that such 
an amendment to the interim rule is 
necessary to prevent undue 
discrimination against shippers 
dependent on section 311 facilities in the 
OCS. 

Union Texas’ rehearing request 
indicates a misunderstanding of the 
interim rule’s effect on section 311 
transactions using uncertificated OCS 
facilities constructed under section 311. 
The interim rule provides for non- 
qualifying section 311 services in the 
OCS to be converted to blanket 
certificate authority. Further, the 
Commission's temporary exemption for 
section 311 facilities applies equally to 
OCS facilities constructed under section 
311. In view of these considerations, the 
Commission is dismissing Union Texas’ 
request for rehearing as moot. 


I. Requests for Clarification 


Whether Pipelines Must Offer 
Conversion Opportunities 


Indicated Shippers requests 
clarification that pipelines must offer 
shippers the opportunity to convert their 
services to blanket certificate authority 
unless the services are being rendered 
through facilities that have not been 
certificated. 

The Commission is denying the 
requested clarification. New § 284.223(h) 
adopted by the interim rule grants 
authority for pipelines to offer 
conversion opportunities. However, 

§ 284.223(h) does not require that a 
pipeline offer to convert section 311 
services. The preamble to the interim 
rule also speaks only in terms of 
authorizing pipelines to convert 
services, not requiring pipelines to 
convert services.'5 

Further, it would not be appropriate to 
require that a pipeline permit conversion 
unless it is first shown that the 
pipeline’s failure to offer conversion 
opportunities constitutes undue 
discrimination. Since the Commission 


15 See, e.g., mimeo at 10: “The Commission 
estimates that an interstate pipeline’s choice to 
avail itself of the interim rule's voluntary conversion 
procedures * * *.” 


has a responsibility to respond to the 
Court's mandate in a timely manner, the 
Commission determined that its best 
available means of preventing the AGD- 
Hadson decision from causing 
significant market disruptions is to 
authorize pipelines to convert section 
311 services on a voluntary basis. 
However, the Commission again 
emphasizes that a pipeline may not fail 
to offer conversion opportunities, if its 
reasons for this decision are unduly 
discriminatory. Further, if a pipelines 
offers conversion opportunities, it may 
not do so in an unduly discriminatory 
manner. If disputes over conversion 
arise, shippers may contact the 
Commission’s Emergency Task Force for 
assistance in resolving such disputes in 
a timely manner. 


Off-System Sales by “on behalf of” 
Entities 


United requests clarification whether 
the interim rule's “title” test is satisfied 
when an intrastate pipeline or LDC 
holds title to gas that is sold to a 
customer that is “marginally” within its 
traditional service area, but not 
connected directly or indirectly to its 
system, so that it is physically 
impossible for the LDC or intrastate 
pipeline to perform any portion of the 
transportation of the gas. 

The Commission is denying this 
request for clarification since it focuses 
on the location of a customer, without 
regard to whether the relationship 
between the customer and LDC or 
intrastate reflects the latter’s identity as 
such. An LDC’s or intrastate pipeline’s 
mere geographic proximity to a 
customer does not, by itself, qualify the 
LDC or intrastate pipeline as an “on 
behalf of” entity regardless of whether 
the customer is only “marginally” or 
clearly within the LDC’s or intrastate 
pipeline’s traditional service area. While 
an LDC or intrastate pipeline that holds 
title does not necessarily have to be 
directly or indirectly able to physically 
transport gas for a customer to qualify 
as the “on behalf of” entity, the LDC or 
intrastate pipeline, in addition to 
holding title, must be involved in 
locating or purchasing the gas supplies, 
arranging for their delivery, metering the 
gas volumes, or some other function 
traditionally provided by such an entity. 


Pre-Order No. 436 Interruptible 
Transportation Services 


Section 284.223(h)(1)(i) of the interim 
rule provides that shippers whose 
transportation services are converted 
under that section shall retain their 
same respective places in pipelines’ 
transportation queues following 
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conversion. Willcox seeks clarification 
that this provision ensures that pipelines 
must maintain the queue priority for 
interruptible transportation services, 
vis-a-vis other interruptible 
transportation services, if they 
commenced prior to October 9, 1985, the 
issuance date of Order No. 436, and are 
authorized to continue for their full 
terms pursuant to § 284.223(g) of the 
regulations. 

The Commission is granting Willcox’s 
request for clarification. The interim rule 
requires that a shipper’s priority in a 
pipeline’s transportation queue be the 
same following conversion. Therefore, a 
converted service will not change queue 
priority, irrespective of how its priority 
was previously determined. 


Uncertificated Facilities and New 
Blanket Certificate Services 


Colorado Interstate Gas Company 
requests clarification that the interim 
rule provides for interstate pipelines to 
vse uncertificated facilities constructed 
under authority of section 311 to initiate 
new blanket certificate services after 
August 2, 1990, the issuance and 
effective date of the interim rule. 

The Commission is denying Colorado 
Interstate’s requested clarification. The 
Commission exercised its authority 
under the exemption provision of 
section 7 of the NGA to permit the 
continued used of uncertificated section 
311 facilities for converted transactions 
based on the finding that such a limited 
exemption was necessary to prevent the 
significant hardships that shippers, 
producers, pipelines, and other parties 
would experience if their ongoing gas 
supply arrangement were terminated 
abruptly. Since the same potential for 
hardship generally does not exist if 
transportation service has not already 
begun, and the Court's AGD-Hadson 
decision should be given immediate 
effect in the absence of significant, 
widespread hardship, the Commission 
determined that there was no 
justification for a generic exemption 
allowing the use of uncertificated 
facilities for new blanket certificate 
services. 

If any pipeline believes that its 
inability to use certain of its facilities for 
new blanket certificate transactions will 
result in significant hardship to itself or 
others, the pipeline should file an 
application for a certificate for the 
facilities with a request for a temporary 
certificate, pursuant to section 7 of the 
NGA, pending review of its application. 


Substitution of Eligible “on behalf of” 
Entities 


Indicated Shippers and Enron request 
clarification or rehearing to permit 


substitution of an eligible “on behalf of" 
entity for an ongoing transaction in 
which the presently specified “on behalf 
of” entity does not qualify under the 
interim rule. The purpose of such 
substitutions would be to permit an 
ongoing service to continue under 
authority of section 311 authority with 
the same place in a pipeline’s 
transportation queue. 

The Commission included a waiver in 
the interim rule to allow converted 
transactions to maintain their 
transportation priority, even if 
inconsistent with a pipeline’s tariff 
provisions, because it would not be fair 
to penalize shippers for having relied on 
the Commission's prior interpretation of 
section 311's “on behalf of” requirement. 
As discussed above, however, the 
Commission does not believe any 
shipper will be unfairly prejudiced by 
being placed in the position of having to 
convert to blanket authority or accept 
termination of its service. Therefore, the 
Commission does not believe that it is 
necessary to waive pipelines’ tariff 
provisions on a generic basis to permit 
substitution of “on behalf of” entities 
without loss of queue priority. Further, 
substitution of “on behalf of” entities 
would be inconsistent with the purpose 
of the interim rule’s “safe harbor” which 
is to maintain the status quo. If pipelines 
are permitted to substitute qualifying 
“on behalf of” entities, instead of using 
the conversion procedures, some non- 
qualifying section 311 shippers might 
lose service altogether, because they are 
unable to locate qualifying “on behalf 
of” entities. Thus, other non-qualifying 
shippers might move up in the queue if 
they are successful in substituting 
qualifying “on behalf of” entities. In 
view of these considerations, this 
request for clarification and alternative 
request for rehearing are denied. 


Deadline for Filing Conversion Reports 


Enron requests that the Commission 
amend the interim rule to allow 90 days 
following the end of the conversion 
period for interstate pipelines to file the 
required section 311 termination reports 
and initial blanket service reports on 
converted transactions. Enron states 
that additional time is needed in view of 
the large number of reports that it will 
be required to file at one time. 

The Commission recognizes that some 
pipelines offering conversion 
opportunities may have iarge numbers 
of reports to file in a short period of 
time. However, the Commission does 
not believe that a generic extension of 
the reporting deadlines is appropriate. 
Rather, the length of extensions should 
be based on the individual pipeline’s 
circumstances. Pipelines may submit 


requests for extensions of time to file 
required reports to the Director of the 
Office of Pipeline and Producer 
Regulation, pursuant to § 375.307(d){4) of 
the regulations. 


I. Request for Stay 


Willcox filed a separate request for 
stay of the interim rule until the 
Commission issues an order on the 
merits disposing of the requests for 
rehearing of the interim rule. Since this 
order addresses all of the filed rehearing 
requests, the Commission is dismissing 
Willcox’s request for a stay of the 
interim rule as moot. 


By the Commission. Commissioner 
Trabandt concurred. 


Lois D. Cashell, 

Secretary. 

[FR Doc. 90-26814 Filed 11-13-90; 8:45 am] 
BILLING CODE 6717-01-M 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 

33 CFR Part 165 

[CGD 07 90-104) 


Safety Zone; Cut “G” Channel Tampa 
Bay, FL 


AGENCY: Coast Guard, DOT. 
ACTION: Final rule. 


SUMMARY: The Coast Guard has 
designated Cut “G” Channel Tampa, 
Florida as a Safety Zone. This zone is 
necessary due to the silting in of the cut 
and the reduction of the navigable 
channel width from 400 to 200 feet. 
Vessels restricted to the channel by 
their draft may not meet or pass at any 
point in Cut “G” Channel. Vessels with 
a draft of 29 feet or greater shall transit 
Cut “G” at a slow speed with a 
minimum of two tug boats, of sufficient 
size to control the vessel's movement, 
made up to it. Vessels with a draft of 31 
feet 9 inches may transit Cut “G” when 
the height of tide is at or above mean 
low water. Vessels with drafts greater 
than 31 feet 9 inches but less than 33 
feet may transit Cut “G” when the 
height of tide plus 31 feet 9 inches is 
greater than or equal to their draft. 
Vessels with a draft greater than 33 feet 
may not transit Tampa Channel Cut “G” 
under any condition. 


DATES: This regulation becomes 
effective on November 1, 1990. 
Comments on this regulation must be 
received on or before December 31, 
1990. 
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ADDRESSES: Comments should be 
mailed to Commanding Officer, Coast 
Guard Marine Safety Office, 155 _ 
Columbia Drive, Tampa, Florida 33606- 
3598. The comments will be available 
for inspection and copying at Coast 
Guard Marine Safety Office, 155 
Columbia Drive, Tampa, Florida 33606- 
3598. Normal office hours are between 
7:30 a.m. and 4 p.m., Monday and 
Friday, except holidays. 
FOR FURTHER INFORMATION CONTACT: 
LT S.P. Metruck, Coast Guard Marine 
Safety Office, Tampa, FL at {813) 228- 
2189. 
SUPPLEMENTARY INFORMATION: In 
accordance with 5 U.S.C. 553, a notice of 
proposed rulemaking was not published 
for this regulation and good cause exists 
for making it effective in less than 30 
days after Federal Register publication. 
Following normal rulemaking 
procedures would have been contrary to 
the public interest since immediate 
action is required io prevent damage to 
deep draft vessels and the possible 
environmental harm caused by pollution 
from the damage. § 
Although this regulation is published 
as a final rule without prior notice, an 
opportunity for public comment is 
nevertheless desirable to ensure that the 
regulation is both reasonable and 
workable. Accordingly, persons wishing 
to comment may do so by submitting 
written comments to the office listed 
under “ADDRESSES” in the preamble. 
Commenters should include their names 
and addresses, identify the docket 
number for the regulations, and give 
reasons for their comments. Based upon 
comments received, the regulations may 
be changed. 


Drafting Information 


The drafters of this regulation are 
Lieutenant §.P. Metruck, project officer, 
for the Captain of the Port and 
Lieutenant G. Tanos, project attorney, 
Seventh Coast Guard District Legal 
Office. 


Discussion of Regulation 


This regulation is required due to the 
silting in of the Cut “G” Channel. This 
condition has reduced the usable 
channel width from a project width of 
400 feet to 200 feet. A U.S. Army Corps 
of Engineers survey of the cut, 
completed ou May 18, 1990, and a 
meeting with the Tampa Bay Pilots and 
interested Cut “G” users, on May 21, 
1990, have demonstrated the need for 
these restrictions. Concern that a 
grounding or collision could result in 
damage to vessels and result in the 
release of oil or chemicals in an 
environmentally sensitive area makes 


immediate action necessary. An 
emergency rule was signed on August 
17, 1990 effective until October 31, 1990 
with the same restrictions, however, the 
U.S. Army Corps of Engineers has 
revised their schedule to dredge Cut “G” 
and now estimates the completion of the 
dredging on December 31, 1991 making 
this rule necessary. 

This regulation is issued pursuant to 
33 U.S.C. 1225 and 1231 as set out in the 
authority citation for all of part 165. 


Federalism 


This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612, and it has been determined that 
this rulemaking does not have sufficient 
Federalism implications to warrant the 
preparation of a Federalism 
Assessment. 


Economic Assessment and Certification 


These regulations are considered to 
be non-major under Executive Order 
12291 on Federal Regulation and 
nonsignificant under Department of 
Transportation regulatory policies and 
procedures (44 FR 11034; February 26, 
1979). 

The economic impact has been found 
to be so minimal that a full regulatory 
evaluation is unnecessary. The 
regulation should have little economic 
impact due to the low commercial traffic 
load in Cut “G” Channel, Tampa Bay, 
Florida. Vessels affected include tank 
and freight vessels calling on Port 
Tampa and a Florida Power Corporation 
power plant. An emergency rule; COTP 
Tampa, FL Regulation 90-55; has been in 
effect since August 17, 1990 because of 
the immediate hazards involved with 
the shoaling requiring vessels transiting 
the channel to observe the draft 
restrictions as of that date. 

Since the economic impact of these 
regulations is expected to be minimal, 
the Coast Guard certifies that they will 
not have a significant economic impact 
on a substantial number of small 
entities. ; 


List of Subjects in 33 CFR Part 165 


Harbors, Marine safety, Navigation 
(water), Security measures, Vessels, 
Waterways. 


Final Regulation 


In consideration of the foregoing, part 
165 of title 33, Code of Federal 
Regulations, is amended as follows: 

1. The authority citation for part 165 
continues to read as follows: 

Authority: 33 U.S.C. 1225 and 1231; 50 


U.S.C. 191; 49 CFR 1.46 and 33 CFR 1.05-1[g), 
6.04-1, 6.04-6, and 160.5. 


2. A new § 165.702 is added to nead as 
follows: 


§ 165.702 Safety zone: Cut “G” Channel 
Tampa Bay, Florida. 

(a) Location: The following is a safety 
zone: Cut “G” Channel Tampa, Florida. 

(b) Effective date: This regulation 
becomes effective on November 1, 1990. 
It terminates on December 31, 1991 
unless terminated earlier because of 
channel dredging project progress. 

(c) Regulations: In accordance with 
the general regulations in § 165.23 of this 
part: 

(1) Vessels restricted to the channel 
by their draft may not meet or pass at 
any point in Cut “G” Channel. 

(2) Vessels with a draft of 29 feet or 
greater shall transit Cut “G” at a slow 
speed and with a minimum of two tug 
boats, of sufficient size to control the 
vessel's movement, made up to it. 

(3) Vessels with a draft of 31 feet 9 
inches may transit Cut “G” when the 
height of tide is at or above mean low 
water. 

(4) Vessels with drafts greater than 31 
feet 9 inches but less than 33 feet may 
transit Cut “G” when the height of tide 
plus 31 feet 9 inches is greater than or 
equal to their draft. 

(5) Vessels with a draft greater than 
33 feet may not transit Tampa Channel 
Cut “G” under any condition. 


Dated: November 1, 1990. 
MJ. Schiro, 
Captain, U.S. Coast Guard, Captain of the 
Port, Tampa, Florida. 
[FR Doc. 90-26718 Filed 11-13-90; 8:45 am] 
BILLING CODE 4910-14-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 60 
[AD-FRL-3848-2] 


Standards of Performance for New 
Stationary Sources; Test Methods in 
Appendix A and Performance 
Specifications in Appendix B; 
Technical Amendment 


AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Final rule; technical 
amendment. 


SUMMARY: The EPA is correcting errors 
in the test methods and performance 
specifications (PS's) in appendices A 
and B of 40 CFR part 60 as they appear 
in the Code of Federal Regulations. 


DATES: Effective date. November 14, 
1990. 
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FOR FURTHER INFORMATION CONTACT: 
Candace Sorrell at (919) 541-1064. 


SUPPLEMENTARY INFORMATION: The 
Code of Federal Regulations for 40 CFR 
part 60, revised as of July 1, is published 
each year. Errors in the test methods 
and PS’s that have been overlooked over 
the years are corrected by this action. In 
addition, some minor editorial revisions 
are made. 

The Agency feels the notice and 
comment period are unnecessary for 
these changes. The changes made by 
this notice correct minor technical and 
editorial corrections. The changes do not 
affect the stringency, applicability, 
burden of compliance, or compliance 
costs of the tests methods or 
performance specifications. 


Dated: September 25, 1990. 
Michael Shapiro, . 
Acting Assistant Administrator of Air and 
Radiation. 


List of Subjects in 40 CFR Part 60 
Air pollution control. 


As set forth in the preamble, 40 CFR 
chapter I, part 60 is amended as set forth 
below. 


PART 60—[AMENDED] 


1. The authority citation for part 60 
continues to read as follows: 


Authority: 42 U.S.C. 7401, 7411, 7414, 7416, 
and 7601. 


Appendix A—[Amended] 


Appendix A, Method 2 [Amended] 


2. Appendix A, Method 2 is amended 
as follows: 


a. Figure 2-3, title, by revising the terms 
“a1”, a2”, “B1", “B2" to read as “a”, 
“ao”, “B:", and “Be”, respectively. 

b. By revising the words “Section 6” to read 
“Bibliography” in the following sections: 

1. Figures 2-3, title. 

2. Section 2.2, first paragraph, last 

sentence. 

3. Section 2.7, third sentence. 

4. Section 2.8, last sentence. 

5. Section 4.1.1, second sentence. 

6. Section 4.1.2.3, last sentence. 

7. Section 4.1.5.1.3, first sentence. 

8. Section 4.1.6.1.2, second and last 

sentences. 

c. Section 2.3, third sentence after the 
section heading “Temperature Gauge.”, by 
revising the word “Alternate to read 
“Alternative”. 

d. Section 2.7, the section heading is 
amended by revising the word “Pilot” to read 
“Pitot”. 

Appendix A, Method 2A [Amended] 


3. Appendix A, Method 2A is 
amended as follows: 

a. Section 4.1, second paragraph, first 
sentence, by revising the word 
“Alternately” to read “alternatively”. 


b. Section 6, by revising the 
bibliography citation numbers “6.1”, 
“6.2”, and “6.3” to read “1.”, “2.”, and 
“3.", respectively. 


Appendix A, Method 2B [Amended] 


4. Appendix A, Method 2B is amended 
as follows: 

a. By revising “ppmv” to read “ppm” 
in the following places: 

(1) Section 4.1, under the terms “CO,”, 
“CO2.”, “HC; “HC,”; and “300” 

(2) Section 4.2, last sentence. 


Appendix A, Method 4 [Amended] 


5. Appendix A, Method 4 is as follows: 

a. Section 1.2, Note, last sentence, by 
revising the word “alternate” to read 
“alternative”. 


Appendix A, Method 5 [Amended] 


6. Appendix A, Method 5 is amended 
as follows: 

a. Section 3.1.1, last sentence, by 
removing the word “Section 7”. 

b. Section 3.1.3, first sentence after the 
heading “water”, by adding the word 
“deionized” between the words 
“required,” and “distilled” to read 
“. . . required, deionized distilled . . .”. 

c. Section 6.1, sixth term, L,, by 
revising the figure “0.0057” to read 
“0.00057” 


Appendix A, Method 5A [Amended] 


7. Appendix A, Method 5A is 
amended as follows: 

a. Section 6.10, by adding the words 
“Same as in” to the beginning of the 
second sentence. 

b. By revising Section 7 to read as 
follows: 


* * * * * 


Appendix A, Method 5A [Amended] 

7. Bibliography 

The bibliography for Method 5A is the 
same as that for Method 5. 


* * * * * 


Appendix A, Method 5D [Amended] 


8. Appendix A, Method 5D is 
amended as follows: 

a. Section 7, by removing the comma 
and the words “Section 7”. 


Appendix A, Method 5E [Amended] 


9. Appendix A, Method 5E is amended 
as follows: 

a. By removing the word “Reference” 
in the following places: 

(1) Section 2.1. 

(2) Section 2.1.1. 

(3) Section 2.1.2. 

(4) Section 2.2. 

(5) Section 2.3. 

(6) Section 3.2. 

(7) Section 3.3. 

(8) Section 4.1. 


(9) Section 4.1.2. 
(10) Section 4.2, second paragraph, 
last sentence. 
(11) Section 4.2, under Container No. 
4. 
(12) Section 4.2, under Container No. 
2 


(13) Section 4.2, under Container No. 


3. 
(14) Section 4.2, under Container No. 
4. 
(15) Section 4.2, under Container No. 


(16) Section 4.3 first paragraph. 

(17) Section 4.3, under Container No. 
a. 

(18) Section 4.3, under Container Nos. 
2 and 3. 

(19) Section 4.3, under Container No. 
4, 

(20) Section 4.3, under “Water and 
Acetone Blank” Containers. 

(21) Section 5. 

(22) Section 6, first paragraph. 

(23) Section 6.2, nomenclature, last 
term, Vin(sta)- 

(24) Section 6.3, nomenclature, last 
term, C, 

b. Section 7, by removing the words 
“Section 8 of Reference” and by revising 
the bibliography citation number “7.1” 
to read “1.”. 


Appendix A, Method 6 [Amended] 


10. Appendix A, Method 6 is amended 
as follows: ; 

a. Section 2.1.1, first sentence after the 
heading “Probe”, by revising the word 
“outstack” to read “out-stack” 

b. Section 4.1.3, fifth sentence after the 
heading “Sample collection”, by adding 
a comma between the words “outlet” 
and “and” to read“ * * * outlet, 
ona? *, 

c. Section 5.1.1, second paragraph, by 
adding the words “of the drying tube” to 
the end of the first sentence. 


d. Section 7.2.2, second paragraph, 
Second sentence, by revising the words 
“a outlet” to read “an outlet”. 

e. Section 7.2.3.4, paragraph above 
Equation 6-7, by revising the word 
“staturated” to read “saturated”. 


Appendix A, Method 6A [Amended] 


11. Appendix A, Method 6A is 
amended as follows: 

a. Section 4.1.1, first sentence, 
paragraph 3, by revising the word 
“paragraph” to read “section”. 

b. Section 8, by revising the 
bibliography citation number “8.1”, 
“8.2”, and “8.3” to read “1.", “2.”, and 
“3.”, respectively. 


Appendix A, Method 6B [Amended] 


12. Appendix A, Method 6B is 
amended as follows: 
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a. Section 2, paragraph 3, last 
sentence, by adding a comma after the 
number “20” to read “20,". 

b. Section 3, fourth sentence, by 
revising “SA” to read “5A”. 

c. Section 8, by removing “‘section 7” 
and by revising the bibliography citation 
number “8.1” to read “1.". 

Appendix A, Method 7 [Amended] 


13. Appendix A, Method 7 is amended 
as follows: 
a. Sections 6.2 and 6.3 are revised to 
read as follows: 
6.2 Sample Volume, Dry Basis, 
Corrected to Standard Conditions. 
Vec= (Tsra/ Para Ve —Va)(Po/ Tr— PT) 
=K; (V; —25 mlXPJT;— P,/T) ‘Eq. 7-2 
Where: 
K, =0.3858°K/mm Hg for metric units 
=17.64 *R/in. Hg for English units. 
6.3 Total xg NO: Per Sample. 
m= 2K, AF Eq. 7-3 
Note: If other than a 25-ml aliquot is used 


for analysis, the factor 2 must be replaced by 
a corresponding factor. 


Appendix A, Method 9 [Amended] 


14. Appendix A, Method 9 is amended 
as follows: 

a. By revising the word “paragraph” to 
read “section” in the following sections: 

1. Section 2, first paragraph 

2. Section 3.1, first paragraph after the 

heading “Certification and Testing”, 
Second sentence and twice in the 
third sentence. 

3. Section 3.3, first and fourth 

sentences. 

b. Table 9-1 of Section 3.3., under 
entry b., by revising the words 
“reference 4.3” to read “Citation 3”. 

c. Section 4, by revising the heading 
“References” to read “Bibliography” 
and by revising the bibliography citation 
numbers “4.1”, “4.2”, and “4.3” to read 
“1.", “2.", and “3.", respectively. 


Appendix A, Method 10 [Amended] 


15. Appendix A, Method 10 is 
amended as follows: 

a. Section 9, by removing the words 
“Concentration of carbon monoxide.” 
the first time they occur. 

b. Section 11, by revising the 
bibliography citation numbers “11.1”, 
nes al wea. “44 6", and "49.5". and 
41.6” to read =a, “i. va “A. “S", 
and “6.”, respectively. 

Appendix A, Method {Amended] 


16. Appendix A, Method 11 is 
amended as follows: 

a. By revising the word “‘alternate” to 
read “alternative” in the following 
places: 

(1) Section 6.1.1, last sentence. 

(2) Section 7.2.1, last sentence of Note. 


b. Section 7.1.2, last sentence of note, 
by removing the word “reference”. 

c. Section 7.2.2 (Alternate), by revising 
the title “{Ailternate)” to read 
“(Alternative)”. 

d. Section 11, by revising the 
bibliography citation numbers “11.1”, 
“11.2”, “11.3", and “11.4” to read “1.”, 
“2.", “3.", and “4.", respectively. 


Appendix A, Method 12 [Amended] 


17. Appendix A, Method 12 is 
amended as follows: 

a. Section 4.1.3, by revising “D1193- 
77” to read “D1192-77” 

b. Section 5.4.2, last paragraph, first 
sentence, by removing the words 
“Section 9.1” and adding in their place 
the words “Citation 1 of Bibliography”. 

c. Section 9, by revising the 
bibliography citation numbers “9.1”, 
“9.2”, “9.3”, 9.4", and “9.5” to read “‘1.”, 
“2.", “3.", “4.", and “5.”, respectively. 

d. Section 9, last citation, by revising 
the words “Section 7” to read 
“bibliography”. 


Appendix A, Method 13B [Amended] 


18. Appendix A, Method 13B is 
amended as follows: 

a. Section 10, by revising the heading 
“References” to read “Bibliography”. 

b. Section 10, Citation 1, by revising 
“Section 10” to read “Bibliography”. 


Appendix A, Method 15 {Amended] 


19. Appendix A, Method 15 is 
amended as follows: 

a. Section 2.2, by adding the heading 
“Sensitivity.” between the section 
number “2.2” and the word “The”. 

b. Section 8.5, eighth sentence after 
the heading “Calibration of Dilution 
System.”, by revising the word 
“paragraph” to read “section”. 

c. Section 9.1, by revising the words 
“paragraph 8.5” to read “section 8.5.” 

d. Section 11.3, term B,,, by removing 
“(36 FR 24887)”. 

e. Section 13, by revising the 
bibliography citation numbers “13.1”, 
“13.2”, “13.3”, “13.4”, “13.5” and “13.6”, 
and to read “1.", “‘2.”, ‘3.”, “4.", “5.”, and 
“6.”, respectively. 

Appendix A, Method 16 [Amended] 


20. Appendix A, Method 16 is 
amended as follows: 

a. Section 4.2, by revising the figure 
“10” to read “5”. 

b. Section 5.5, paragraph 2, last 
sentence by revising the word 
“alternate” to read “alternative”. 

c. Section 8.5, eighth sentence after 
the heading “Calibration of Dilution 
System.”, by revising the word 
“paragraph” to read “section”. 

d. Section 9.1, by revising the words 
“paragraph 8.5” to read “section 8.5.” 


e. Section 11.3, term B,,,, last line, by 
removing “(36 FR 24887)”. 

f. Section 13, by revising the 
bibliography citation numbers “13.1”, 
“13.2”, “13.3”, “13.4”, “13.5”, and “13:6” 
to read “1.”, “2.", “3.", “4.", “5.", and 
“6.”, respectively. 

Appendix A, Method 17 [Amended] 


21. Appendix A, Method 17 is 
amended as follows: 

a. By revising “Section 7” to read 
“Bibliography” in the following sections: 

1. Section 2.1, paragraph 1. 

2. Section 2.1, paragraph 2, first 
sentence. 

3. Section 4.1.2, fourth sentence after 
the heading “Preliminary 
Determination.” 

4. Section 4.1.5, paragraph 3, last 
sentence. 

5. Section 6.12, third sentence after the 
heading “Acceptable Results.” 

b. By adding a new section 3.1.5 after 
section 3.14 to read as follows: 

3.1.5 Water. Same as in Method 5, 
Section 3.1.3. 


Appendix A, Method 20 [Amended] 


22. Appendix A, Method 20 is 
amended as follows: 

a. By removing the word “Reference” 
in the following places: 

(1) Section 4.1.6. 

(2) Section 4.2. 

(3) Section 5.1, under (b). 

(4) Section 6.3 paragraph 2. 

b. Section 5.1, under (b), by revising 
the bibliography citation number “8.1" 
to read “1.” 

Appendix A, Method 21:[Amended] 


23. Appendix A, Method 21 is 
amended as follows: 


a. Section 4.4.1, second paragraph, last 
sentence, by revising the words “Section 
5” to read “Bibliography”. 

b. Section 5, by revising the 
bibliography citation numbers “5.1”, 
“5.2”, and “5.3” to read “1.”, “2.”, and 
“3.”", respectively. 


Appendix A, Method 22 [Amended] 


24. Appendix A, Method 22 is 
amended as follows: 

a. Section 1, paragraph 2, last 
sentence, by removing the words 
“References 7.1 and 7.2” and adding in 
their place the words “Citations 1 and 2 
of Bibliography”. 

b. Section 7, by revising the heading 
“References” to read “Bibliography”. 

c. Section 7, by revising the 
bibliography citation numbers “7.1” and 
“7,2” to read “1.” and “2.”, respectively. 
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Appendix A, Method 24A [Amended] 


25. Appendix A, Method 24A is 
amended as follows: 

a. Section 4, by revising the 
bibliography citation numbers “4.1”, 
“4.2”, and “4.3” to read “1.”, “2.”, and 
“3.", respectively. 


Appendix A, Method 25A [Amended] 


26. Appendix A, Method 25A is 
amended as follows: 

a. Section 4, paragraph 1, second 
sentence, by removing the words 
“Reference 9.2” and adding in their 
place the words “Citation 2 of 
Bibliography”. 

b. Section 9, by revising the 
bibliography citation numbers “9.1”, 
“9.2”, and “9.3” to read “1.”, “2.”, and 
“3.", respectively. 


Appendix A, Method 25B [Amended] 


27. Appendix A, Method 25B is 
amended as follows: 

a. Section 9, by removing the comma 
and the words “Section 9”. 


Appendix B—{Amended] 


Appendix B, Performance Specification 
1 [Amended] 


28. Appendix B, Performance 
Specification 1 is amended as follows: 

a. Section 1.1, paragraph (b), by 
revising the word “Paragraphs” to read 
“Sections”. 

b. Section 1.1, paragraph (c) by 
revising the word “Paragraph” to read 
“Section”. 

c. By revising the word “alternate” to 
read “alternative” in the following 
places: 

(1) Section 4.3, twice in the third 
sentence. 

d. Section 8.1, by adding at the end of 
Equation 1-2 the following: 
where: 
n=Number of data points. 


n 
= x,=Algebraic sum of the individual 
measurements x. 
i=1 


e. Section 11, by revising the 
bibliography citation numbers “11.1”, 
and “11.2” to read “1.” and “2.”, 
respectively 


Appendix B, Performance Specification 
2 [Amended] 
29. Appendix B, Performance 
Specification 2 is amended as follows: 
a. Section 11, by revising the 
bibliography citation numbers “11.1”, 


“11.2”, “11.3”, and “11.4” to read “1.”, 
“2.", “3.", and “4.”, respectively. 


Appendix B, Performance Specification 
4 [Amended] 


30. Appendix B, Performance 
Specification 4 is amended as follows: 

a. Section 4, by revising the 
bibliography citation numbers “4.1”, 
“4.2”, and “4.3” and read “1.”, “2.”, and 
“3.”", respectively. 


Appendix B, Performance Specification 
5 [Amended] 


31. Appendix B, Performance 
Specification 5 is amended as follows: 

a. Section 4, by revising the 
bibliography citation numbers “4.1”, 
“4.2”, and “4.3” and read “‘1.”, “2.”, and 
“3.", respectively. 


[FR Doc. 906-24498 Filed 11-13-90; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 180 
[PP 0F3871/R1094; FRL-3803-3] 


indole Butyric Acid (iBA); Exemption 
From the Requirement of Tolerance 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: This rule establishes an 
exemption from the requirement of a 
tolerance for residues of the biochemical 
plant growth regulator indole butyric 
acid (IBA) in or on certain raw 
agricultural commodities (RACs) when 
applied to growing crops at a rate of less 
than 20 grams of active ingredient per 
acre (20 g ai/A) per application. This 
regulation was requested by Plant 
Growth Formulators, Inc. 

EFFECTIVE DATE: Effective on December 
14, 1990. 

ADDRESSES: Written objections may be 
submitted to the: Hearing Clerk (A-110), 
Environmental Protection Agency, Rm. 
3708, 401 M St., SW., Washington, DC 
20460. 

FOR FURTHER INFORMATION CONTACT: 
Robert J. Taylor, Product Manager (PM- 
25), Registration Division (H7505C), 
Office of Pesticide Programs, 
Environmental Protection Agency, Rm. 
245, CM #2, 1921 Jefferson Davis 
Highway, Arlington, VA 22202, (703)- 
557-1800. 

SUPPLEMENTARY INFORMATION: EPA 
issued a notice published in the Federal 
Register of July 18, 1990 (55 FR 29268), 
which announced that Micro Flo Co., 
P.O. Box 5948, Lakeland, FL 33807-05948, 
had submitted pesticide petition (PP) 
OF3871 proposing to amend 40 CFR part 
180 by establishing an exemption from 
the requirement of a tolerance for 


residues of the plant growth regulator 
IBA when used on the RACs alfalfa, 
apples, barley, beans, beets (sugar), 
broccoli, brussels sprouts, cabbage, 
carrots, cauliflower, celery, cherries, 
corn (field, sweet, popcorn), cotton, 
cucumber, eggplant, garlic, grapefruit, 
grapes, lemons, lettuce, melons, mustard 
greens, oats, okra, onions, oranges, 
peaches, peanuts, pears, pecans, 
peppers, potatoes, potatoes (sweet), 
radishes, rice, rye, sorghum (milo), 
soybeans, spinach, squash, strawberries, 
sugarcane, tomatoes, turnips, and wheat 
when applied to growing crops. 

There were no comments received in 
response to the notice of filing. 

The filing notice erred in stating that 
Micro Flo Co. filed PP OF3871. The filing 
notice should have read as follows: 
Micro Flo Co., acting as an agent, filed 
PP OF3871 on behalf of Plant Growth 
Formulators, Inc., P.O. Box 2307, 
Gainsville, GA 30503, proposing to 
amend 40 CFR * * * . The petitioner 
(Plant Growth Formulators, Inc.) 
subsequently amended the petition by 
submitting a revised Section F proposing 
that an exemption from the requirement 
of tolerance be established for the 
biochemical IBA when used as a plant 
growth regulator at application rates of 
less than 20 g ai/A in or on the following 
RACs: barley, beans, beets (sugar), 
broccoli, brussels sprouts, cabbage, 
cauliflower, corn (field, sweet, and 
popcorn), cotton, cucumber, grapefruit, 
lemons, lettuce, melons, mustard greens, 
oats, onions, oranges, peanuts, peppers, 
potatoes, rice, rye, sorghum (milo), 
soybeans, spinach, squash, strawberries, 
sugarcane, tomatoes, turnips, and 
wheat. Because the correction clarifies 
who filed the petition and the revision 
deletes crops previously proposed, there 
is no further potential increased risk to 
humans; therefore, no further period of 
public comment is needed. 


‘The data submitted in the petition and 
other relevant material have been 
evaluated. The toxicology data 
considered included an acute oral 
toxicity study (rats) with no deaths at 
5,050 milligrams per kilogram (mg/kg); 
an acute dermal toxicity study (rabbit) 
with no deaths at 2,020 mg/kg; an acute 
inhalation toxicity study (rat) with no 
deaths at 3.82 milligrams per liter (mg/ 
L); an acute eye irritation study (rat) 
showing “minimal effects clearing in 
less than 24 hours”; a dermal irritation 
study (rabbits) with a score of “mildly or 
slightly irritatiug”; and a dermal 
sensitization study (guinea pig) scored 
as “not a dermal sensitizer.” All other 
toxicology data requirements, including 
a 90-day dermal study (rabbits), a 
teratology study in one species, and the 
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mutagenicity battery of studies, have 
been waived due not only to minimum 
(if any) health risks associated with IBA, 
but to the proposed low-volume use 
patterns. Dietary exposure (residue 
chemistry) data will not be required to 
support the exemption of IBA, because 
one of the criteria used to determine the 
necessity of residue chemistry data for a 
biochemical is the application rate. If 
the rate is less than 20 g ai/A/ 
application, then dietary exposure data 
are not required. In this case, the single 
application rate is 0.0024 g ai/A; 
consequently, the proposed maximum 
seasonal rate for a given crop is much 
less than 20 g ai/A. The requirement of 
an adequate analytical method for 
enforcement was satisfied by the 
registrant who cited public literature for 
methods including sephadex 
chromatography, counter-current 
chromatography, and fluorimetry. 

IBA is a synthetic analog resembling a 
naturally occurring plant hormone, 
indole acetic acid (IAA), which is 
classified as a biochemical according to 
Pesticide Assessment Guidelines, 
Subdivision M. In order for synthesized 
pesticides to be considered as 
biochemical pesticides, they must be 
structurally similar, and functionally 
identical, to a naturally occurring 
biochemical pesticide. Biochemical 
pesticides are distinguished by their 
unique nontoxic mode of action, low use 
volume, target specificity, and natural 
occurrence. 

Since IBA is sufficiently similar to 
IAA in terms of chemical nature, and 
functionally equivalent to naturally 
occurring auxins, IBA is classified as a 
biochemical pesticide. The 
recommended application rate results in 
insignificant concentrations of IBA. 
Based on the low volume use patterns, 
applicator exposure will be minute; 
therefore, adverse human effects are 
highly unlikely. 

The pesticide is considered useful for 
the purpose for which the exemption is 
sought. It is concluded that the 
exemption would protect the public 
health and is established as set forth 
below. : 

Any person adversely affected by this 
regulation may, within 30 days after 
publication of this document in the 
Federal Register, file written objections 
with the Hearing Clerk, at the address 
given above. Such objections should 
specify the provisions of the regulation 
deemed objectionable and the grounds 
for the objections. If a hearing is 
requested, the objections must state the 
issues for the hearing and the grounds 
for the objections. A hearing will be 
granted if the objections are supported 


by grounds legally sufficient to justify 
the relief sought. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
534, 94 Stat. 1164, 5 U.S.C. 601-612), the 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4, 1981 (46 
FR 24950). 

(Sec. 408(e), 68 Stat. 514 (21 U.S.C. 
346a(e)).) 


List of Subjects in 40 CFR Part 180 


Administrative practice and procedure, 
Agricultural commodities, Pesticides 
and pests 


Dated: October 2, 1990. 


Douglas D. Campt, 
Director, Office of Pesticide Programs. 


Therefore, 40 CFR part 180 is amended 
as follows: 


PART 180—[AMENDED] 


1. The authority citation for part 180 
continues to read as follows: 


Authority: 21 U.S.C. 346a and 371. 


2. By adding new § 180.1099, to read 
as follows: 


§ 180.1099 Indole butyric acid (IBA); 
exemption from the requirement of 
tolerance. 

Indole butyric acid is exempted from 
the requirement of a tolerance when 
used as a plant growth regulator at 
application rates less than 20 grams of 
active ingredient per acre (20 g ai/A) in 
or on the following raw agricultural 
commodities: Barley, beans, beets 
(sugar), broccoli, brussels sprouts, 
cabbage, cauliflower, corn (field, sweet, 
and popcorn), cotton, cucumber, 
grapefruit, lemons, lettuce, melons, 
mustard greens, oats, onions, oranges, 
peanuts, peppers, potatoes, rice, rye, 
sorghum (milo), soybeans, spinach, 
squash, strawberries, sugarcane, 
tomatoes, turnips, and wheat. 


[FR Doc. 90-26837 Filed 11-13-90; 8:45 am] 
BILLING CODE 6560-50-F 


40 CFR Part 180 


[PP 0F3871/R1093; FRL-3803-2) } 


Exemption from the Requirement of a 
Tolerance for Gibberellins 


AGENCY: Environmental Protection 
Agency (EPA). 


ACTION: Final rule. 


SUMMARY: This rule establishes an 
exemption from the requirement of a 
tolerance for residues of the class of 
biochemical plant growth regulators 
known as gibberellins when used in or 
on certain raw agriculturual 
commodities (RACs) when applied to 
growing crops at a rate of less than 20 
grams of active ingredient per acre (20 g 
ai/A) per application. This regulation: 
was requested by Plant Growth 
Formulators, Inc. 


EFFECTIVE DATE: This regulation 
becomes effective November 14, 1990. 


ADDRESSES: Written objections, 
identified by the document control 
number, [PP OF3871/R1093], may be 
submitted to: Hearing Clerk (A-110), 
Environmental Protection Agency, Rm. 
3708, 401 M St., SW., Washington, DC 
20460. 


FOR FURTHER INFORMATION CONTACT: By 
mail: Robert J. Taylor, Product Manager 
(PM) 25, Registration Division (H7505C), 
Environmental Protection Agency, 401 M 
St., SW., Washington, DC 20460. Office 
location and telephone number: Rm. 245, 
CM #2, 1921 Jefferson Davis Highway, 
Arlington, VA 22202, (703)-557-1800. 


SUPPLEMENTARY INFORMATION: EPA 
issued a notice, published in the Federal 
Register of July 18, 1990 (55 FR 29268), 
that gave notice that Micro Flo Co., P.O. 
Box 5948, Lakeland, FL 33807-05948, had 
submitted pesticide petition (PP) OF3871 
proposing to amend 40 CFR part 180 by 
establishing an exemption from the 
requirement of a tolerance for residues 
of the plant growth regulator GAs when 
used on the RACs alfalfa, apples; barley, 
beans, beets (sugar), broccoli, brussels 
sprouts, cabbage, carrots, cauliflower, 
celery, cherries, corn (field, sweet, and 
popcorn), cotton, cucumber, eggplant, 
garlic, grapefruit, grapes, grasses, 
lemons, lettuce, melons, mustard greens, 
oats, okra, onions, oranges, peaches, 
peanuts, pears, pecans, peppers, 
potatoes, potatoes (sweet), radishes, 
rice, rye, sorghum (milo), soybeans, 
spinach, squash, strawberries, 
sugarcane, tomatoes, turnips, and 
wheat. 
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There were no comments.received in 
‘. response to the notice of filing. 

The filing netice erred in stating: that 
Micro Flo Co. filed PP OF3871. The filing 
notice should have read as follows: 
Micro Flo Company, acting as an agent, 
filed PP OF3871 on behalf of Plant 
Growth Formulators, Inc., P.O. Box 2307, 
Gainsville, GA 30503, proposing te 
amend 40 CFR * * *. The petitioner 
(Plant Growth Formulators, Inc.) 
subsequently amended the petition by 
submitting a revised Section F proposing 


GAs, GAy),.when used: as aghatqeewth 
regulator at application rates. of less 
than 20 g ai/A-in or on the following 
RAC’s: barley, beans, beets (sugar); 
broccoli, brussels sprouts, cabbage, 
cauliflower, corn (field, sweet, and 
popcorn), cotton, cucumber, grapefruit, 
lemons, lettuce, melons, mrustard' greens, 
oats, onions, oranges, peanuts, peppers, 
potatoes, rice, rye, sorghum (milo), 
soybeans, spinach, squash, strawberries, 
sugarcane, tomatoes, turnips, and 
wheat. Because the correction-clarifies 
who filed the petition and the:revision 
deletes crops previously proposed, there 
is no-potential increased risk to humans; 
therefore, no further period of public 
comment is needed. 

The data submitted in the petition and 
other relevant material have been 
evaluated. The toxicology data 
considered include an acute oral toxicity 
study (rats} with no deaths at 5,050 
milligrams per kilogram (mg/ke}; an 
acute dermal toxicity study (rabbit) with 
no deaths at 2,020 mg/kg; an acute 
inhalation toxicity study (rat} with no 
deaths at 3.82 milligrams.per liter {mg/ 
L); an acute eye irritation study (rat) 
showing “minimal effects clearing.in 
less than 24 hours”;.a dermal irritation 
study (rabbits) with a score of “mildly or 
slightly irritating”; and a dermal 
sensitization study (guinea pig) scored 
as “not a dermal sensitizer.” All other 
toxciology data requirements, including 
subchronic and chronic feeding studies, 
oncogenicity, reproduction, teratology, 
and mutagenicity studies are waived 
due not only to minimum (if any). health 
risks associated with gibberellins, but to 
proposed low-volume use patterns. 
Dietary exposure (residue chemistry] 
data requirements have also been 
waived because of the application rate. 
If the rate of application is less than 20 g 
ai/A/application, then dietary exposure 
data are not'required. In this case, the 
maximum single application rate is 
0.0024 ai/A, and the proposed maximal 
season rate is less than 20 g ai/A. The 
analytical method for enforcement 


purposes was submitted by the 
registrant who cited public literature for 
methods including high-performance 
liquid chromatography, 
spectroffuorimetry, and 
radioimmunoassay. 

Gibberellins are naturally occurring 
compounds produced by several species 
of fungi including Gibbere/la fujikuroi: 
Inthis instance gibberellins are 
produced by batch fermentation using G. 
fujikuro?, a naturally occurring plant or 
fungal species. Gibberellins’ are not 
expected to. present an unacceptable 
hazard to humans, fish, and wildlife, or 
the environment. 

Gibberellins are classified as a 
biochemical pesticide according to 
Pesticide Assessment Guidelines, 
Subdivision M. The recommended 
application rate falls below detection 
limits, resulting in insignificant 
concentrations of gibberellins. Based on 
the low-volume use patterns, applicator 
exposure will be minute; therefore; 
adverse human effects are highly 
unlikely. 

The pesticide is considered useful for 
the purpose for which the exemption is 
sought. It is concluded that the 
exemption would protect the public 
health and is established as set forth 
below. 

Any person adversely affected by this 
regulation may, within 30-days after 
publication of this document in the 
Federal Register, file written objections 
and a request fora hearing with the 
Hearing Clerk, at the address given 
abave. Such objections should specify 
the provisions of the regulation deemed 
objectionable and the grounds for the 
objections. A hearing will be granted if 
the objections-are supported: by grounds 
legally sufficient to justify the relief 
sought. 

The Office of Management and Budget 
has exempted this. rule from. the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
354, 94 Stat. 1164, 5 U.S.C. 601-612), the 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4,.1981 (46 
FR 24950). 

(Sec. 408(e), 68. Stat. 514-(21 U.S.C. 
346a(e)).} 


List of Subjects in 40-CFR Part 180 


Administrative practice and 
procedure, Agricultural commodities, 


Pesticides and. pests, Reporting and 
recordkeeping requirements. 
Dated: October 2,.1990: 


Susan H. Wayland, 

Acting Director, Office of Pesticide Programs. 
Therefore, 40 CFR: part.180 is.amended 

as follows: 


PART 180—{ AMENDED} 


1. The authority citation for part 180 
continues to read as follows: 


Authority: 21 U.S.C. 346a and 372. 


2. By adding new § 180.1098, to read 
as follows: 


§ 180.1098 Gibbereiiins (GA;); exemption 
from the requirement of tolerance. 
Gibberellins (GAs) is‘exempted from 
the requirement of a tolerance when 
used as a plant growth regulator at 
application rates less than 20:grams of 
active ingredient per acre (20g ai/.A) in 
or on the following raw agricultural 
commodities: Barley, beans, beets 
(sugar), broccoli, brussels sprouts, 
cabbage, cauliflower, corn (field, sweet, 
and popcorn); cotton, cucumber, 
grapefruit, lemons, lettuce; melons, 
mustard greens, oats, onions, oranges, 
peanuts, peppers, potatoes, rice, rye, 
sorghum (mile), soybeans, spinach, 
squash, strawberries, sugarcane, 
tomatoes, turnips, and wheat. 


{FR Doc. 90-26838 Filed 11-13-90; 8:45 am} 
BILLING CODE: 6560-50-F 


DEPARTMENT OF THANSPORTATION 
Coast Guard 


46 CFR Parts 64 and $38 


[CGD 84-043] 
RIN 2115-AB69- 


Portable Tanks for the Transportation 
of Bulk Hazardous Materiais by Vessel 


AGENCY: Coast Guard, DOT. 
ACTION: Final rule; correction. 


SUMMARY: The United States Coast 
Guard is correcting errors in an 
amendment to the regulations guverning 
the transportation of bulk hazardous 
materials in portable tanks by vessel. 
The amendment appeared in the Federal 
Register on Tuesday, September 11, 1990 
(55 FR 37406): 

FOR FURTHER INFORMATION CONTACT: 
Mr. Frank K. Fhompson, Office of 
Marine Safety, Security, and 
Environmental Protection, U.S. Coast 
Guard Headquarters, 2100 Second Street 
SW., Washington, DC 20593-0001, .(202) 
267-1577. 
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SUPPLEMENTARY INFORMATION: In the 
Federal Register on Tuesday, September 
11, 1990 (55 FR 37406), the Coast Guard 
published a final rule concerning 
portable tanks for the transport of bulk 
hazardous materials. A number of 
editorial errors occurred. As this is a 
technical amendment that does not 
change the substance of the rules, 
publication of this document for 
comment is not required. 


Correction 


In rule document CGD 84-043, 
beginning at page 37405 in the issue of 
Tuesday, September 11, 1990, make the 
following corrections: 


PART 64—[CORRECTED] 


§64.1 [Corrected] 


1. On page 37409, in the second 
column, in the 12th line, the introductory 
text of § 64.1 should be followed by a 
dash rather than a colon. 


§64.2 [Corrected] 


2. On page 37409, in the second 
column, in paragraph (a) of § 64.2, in the 
48rd line, remove the period in “DC.”. 


§ 64.63 [Corrected] 


3. On page 37410, in the second 
column, § 64.63(a), in the sixth line, the 
parentheses and square-root sign were 
omitted from the venting-capacity 
formula. As corrected, this formula 
reads as follows: 


PART 98—[ CORRECTED] 


4. On page 37412, in the first column, 
item 37 is corrected to read as follows: 


37. The section heading and 
introductory text to paragraph (b)(2) of 
§ 98.30-9 are revised to read as follows: 


§98.30-9 Stowage of portable tanks. 


* * * * * 


(b) *-* &* 

(2) Unless all electrical equipment is 
explosion-proof or intrinsically safe, as 
defined in § § 111.105-9 and 111.105-11 
of this chapter, in the area of the tank 
and its associated equipment that is— 


* * * * * 


§98.33-5 [Corrected] 


6. On page 37412, in the second 
column, in the last line, in paragraph (b) 
of § 98.33-5 change the brackets 
surrounding the words “rupture disks” 
to parentheses. 


§ 98.33-15 [Corrected] 

7. On page 37412, in the third column, 
paragraphs (h) and (i) of § 98.33-15 are 
correctly added to read as follows: 


§98.33-15 Transfers. 

(h) Pumping of incompatible products 
complies with § 98.30-29 of this part; 

(i) Conditions for pumping comply 
with § 98.30-31 of this part; and. 


Dated: October 19, 1990. 


J.D. Sipes, 

Rear Admiral, U.S. Coast Guard, Chief, Office 
of Marine Safety, Security and Environmental 
Protection. 

[FR Doc. 90-25390 Filed 11-13-90; 8:45 am] 
BILLING CODE 4910-14-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 73 
[MM Docket No. 89-408; RM-6838] 


Radio Broadcasting Services; 
Branson, MS 


AGENCY: Federal Communications 
Commission. 
ACTION: Final rule. 


SUMMARY: This document substitutes 
Channel 292C3 for Channel 292A at 
Branson, Missouri, and modifies the 
license of Station KRZK to specify 
operation on Channel 292C3 in response 
to a petition filed by Turtle Broadcasting 
Company of Branson. The coordinates 
for Channel 292C3 are 36-47-00 and 93- 
12-00. As indicated in the notice, the 
allotment at Branson is contingent upon 
the licensing of Station KOZX, Cabool, 
Missouri, on Channel 251A and Station 
KGBX, Bolivar, Missouri, on Channel 
290C2. Final action regarding the license 
of Station KRZK may be delayed until 
the license grants occur in Cabool and 
Bolivar. 

EFFECTIVE DATE: December 24, 1990. 
FOR FURTHER INFORMATION CONTACT: 
Kathleen Scheuerle, Mass Media 
Bureau, (202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission's Report 
and Order, MM Docket No. 89-408, 
adopted October 22, 1990, and released 
November 8, 1990. The full text of this 
Commission decision is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (room 230), 1919 M Street NW., 
Washington, DC. The complete text of 
this decision may also be purchased 
from the Commission's copy contractors, 
International Transcription Service, 


(202) 857-3800, 2100 M Street NW.. suite 
140, Washington, DC 20037. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


PART 73—[ AMENDED] 


1. The authority citation for part 73 
continues to read as follows: 


Authority: 47 U.S.C. 154, 303. 


§ 73.202 [Amended] 

2. Section 73.202(b), the Table of FM 
Allotments under Missouri, is amended 
by removing Channel 292A and adding 
Channel 292C3 at Branson. 

Federal Communications Commission. 
Beverly McKittrick, 

Assistant Chief, Policy and Rules Division, 
Mass Media Bureau. 

[FR Doc. 90-26860 Filed 11-13-90; 8:45 ar] 
BILLING CODE 6712-01-M 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


48 CFR Parts 1804, 1806, 1810, 1813, 
1815, 1819, 1837, 1842, 1843, 1852, 
1853, and 1870 


[NASA FAR Supplement Directive 89-5] 
RIN 2700-AB14 


Acquisition Regulation; Miscellaneous 
Amendments to NASA FAR 
Supplement 


AGENCY: Office of Procurement, 
Procurement Policy Division, NASA. 
ACTION: Final rule. 


SUMMARY: This document amends the 
NASA Federal Acquisition Regulation 
Supplement (NFS) to reflect a number of 
miscellaneous changes dealing with 
NASA internal or administrative 
matters. The major changes involve: (1) 
Security requirements for unclassified 
contracts; (2) Positive subcontracting 
goals; (3) NASA rural area small 
business plan; (4) Advisory and 
assistance services; and (5) Engineering 
change proposal regulation and clause. 
EFFECTIVE DATE: September 30, 1990. 
FOR FURTHER INFORMATION CONTACT: 
David K. Beck, Chief, Regulations 
Development Branch, Procurement 
Policy Division (Code HP), Office of 
Procurement, NASA Headquarters, 
Washington, DC 20546, Telephone: (202) 
453-8250. 

SUPPLEMENTARY INFORMATION: 


Availability of NASA FAR Supplement 


The NASA FAR Supplement, ot which 
this rule is a part, is available in its 
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entirety on a subscription basis from the 
Superintendent of Dacuments, 
Government Printing Office, 
Washington, DE 20402. Cite GPO 
Subscription Stock Number 933-003— 
00000-1. It is not distributed to the 
public, either im whole or in part, 
directly by NASA. 
Impact 

The Director, Office of Management 
and Budget (OMB), by memorandum 
dated December 14,.1984, exempted. 
certain agency procurement regulations 
from Executive Order 12291. The 
regulations herein are in the exempted 
category. NASA certifies: that this 
regulation will not have a significant 
economic effect on a substantial number 
of small entities under the Regulatory 
Flexibility Act (5 U.S.C. 601 et seg.). The 
regulation imposes no new burdens on 
the public within the ambit of the 
Paperwork Reduction Act, as 
implemented at 5 CFR Part 1320; nor 
does it significantly alter any reporting 
or recordkeeping requirements currently 
approved under OMB ' contro! number 
2700-0042. 


List of Subjects in 48: CFR Parts: 1804, 

1806, 1810, 1813, 1815, 1828, 1837, 1842, 

1843, 1852, 1853, and 1870 
Government procurement. 

S.J. Evans, 

Assistant Administrator for Procurement. 


PART 1804—ADMINISTRATIVE 
MATTERS 


1. The authority citation for 48-CFR. 
parts 1804, 1806, 1870; 1813, 1615, 1819; 
1837, 1842, 1843, 1852, 1853, and 1870 
continues to read as follews: 

Authority: 42 U.S.C. 2473{c}(1). 


2. Part 1804 is amended as: set forth 
below: 


Subpart 1804.4—Safeguarding 
Classified information Within industry 
a. Sections 1804.470, 1804.470-1, 
1804.476-2, 1804.470-3, and 1804.470—4 
are added to read as set forth below: 


1804.470 Security requirements for 
unclassified automated information 
resources. 


1804.470-1 Scope. 

This. section implements the 
procurement-related aspects. of 
agencywide policies for assuring the 
security of unclassified automated 
information resources. 


1804.470-2 Polley. 

NASA policies:and procedures on 
automated information security are 
prescribed in NMI 2410:7, Assuring the 


Security and Integrity of NASA. 
Automated Information Resources, and 
in NHB‘2410:9, NASA Automated 
Information.Security Handbook, chapter 
3, paragraphs 311 and 312, and chapter 
4. Security requirements are required in 
contracts involving unclassified 
automated informatiom resources, viz 
contracts for automatic data processing 
equipment, software, the management or 
operation of Data Processing 
Installations (DPIs) or related services; 
or in contracts under which contractor 
personnel must have physical or 
electronic access to sensitive automated 
information, or automated information 
that supports mission-critical functions. 


1804.470-3 Responsibilities. 

The requiring activity is responsible 
for providing the contracting officer with 
any functional and technical 
requirements to be included ix the 
schedule. The requiring aetivity, in 
consort with its computer security 
manager, is also responsible for 
providing accurate lists of protected 
spaces designated as limited or 
controiied access areas that contractor 
or subcontractor personnel will enter, 
and of sensitive automated information, 
and automated information that 
supports mission-critical functions to 
which contractor personnel may require 
access. 


1804.470-4 Contract clause. 

The contracting officer shall insert the 
clause substantially as stated at 
1852.204-76, Security Requirements for 
Unclassified Automated Information 
Resources, in solicitations and contracts 
involving unclassified automated 
information resources as.described by 
section 1804.470. Paragraph (a) of the 
clause shall be completed with 
information supplied by the cognizant 
requiring activity. 


1804.671-6 [Amended} 
b. In section 1804.671-6{e), “$1,000” is 
revised to read “$2,500”. 


PART 1806—COMPETITION 
REQUIREMENTS. 


1806.202-70, 1606.302-770 and 1806.364 
[Amended] 

3: In sections 1806.202-76(a)({2){i}; 
1806.202-70{a}(3), 1806:302-770 (a) and 
(c}; and 1806.304{c), “Cade HS” is 
revised to read: “Code HH.” 


PART 1810—SPECIFICATIONS, 
STANDARDS, AND OTHER PURCHASE 
DESCRIPTIONS. 


1810:011-70 [Amended] 
4 In section 1810.0011-70(d}, “NASA 
Handbook 6060.1" is revised to read 


“NASA. Handbook (NHB) 6000.1”,. and. 
“MIL-STD-2073” is revised to.read 
“MIL-STD-2073-1 and. MIL-STD-2073- 
: 


PART 1813—SMALL PURCHASE AND 
OTHER SIMPLIFIED PURCHASE 
PROCEDURES 


1813.104 and: 1813.20¢ [Amended} 


5. In sections 1813.104{c) and 1813.204, 
“$1,000” is revised to read “$2,500”. 


PART 1815—CONTRACTING BY 
NEGOTIATION 


6. Part 1815 is amended .as set forth 
below: 


1815.405-71 [Amended] 


a. In the phrase “synopsized 
according to in FAR Subpart 5.2.” of 
section 1815.405-71(b}; the word “in” is 
removed. 

b. Section 1815.609 is added to read as 
set forth below: 


1815.609 Competitive range. 


For competitive range determinations 
under formal source selection: 
procedures, see 1815.613~-71{b}(4) and 
1870.303, App. I, subparagraph 406.7.a. 


1815.804-3 [Amended] 


c. In section 1815.804-3(c) introductory 
text and in the “Determinatiom and 
Findings,” the citation “10 U.S.C. 
2306(f)” is revised to read “10:U.S.C. 
2306a(b).” 

d. In section 1815.804—3(c) 
introductory text, “Contract Pricing and 
Finance Office” is revised to read 
“Contract Pricing and Finance Division.” 


PART 1819—SMALL BUSINESS AND 
SMALL DISADVANTAGED BUSINESS 
CONCERNS 


7. Part 1619 is amended as set forth 
below: 

a. Section 1819:705—4. is added to read 
as set forth below: 


1819.705-4 Positive subcontracting goals. 


Sucontracting plans must reflect 
realistic and justifiable percentage and 
dollar goals for subcontracting with 
small business concerns and small 
disadvantaged business concerns. Prime 
contractors shall be encouraged to 
submit, when possible, positive goals 
(i.e.,. greater than zero) in their initial 
plans. In evaluating subcontracting 
plans, contracting officers shall 
challenge any unrealistically low and 
particularly any proposed zero goals to 
ascertain what opportunity exists for. 
subcontracting with small and small. 
disadvantaged firms. The evaluation 
may include a specific review of the 
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factors used by the prime contractor to 
develop its goal, the past performance of 
the prime contractor on similar 
requirements, and the current 
procedures used by the prime to 
maximize the opportunities for small 
and small disadvantaged businesses to 
participate in its subcontracting 
program. The contract file shall be 
documented to reflect the review and 
the contracting officer’s decision on the 
goal which is finally accepted. 

b. Subpart 1819.71 is added to read as 
set forth below: 


Subpart 1819.71—NASA Rural Area Small 

Business Plan 

1819.7101 Definition. 

1819.7102 General. 

1819.7103 Solicitation provision and 
contract clause. 


Subpart 1819.71—NASA Rural Area 
Small Business Plan 


1819.7101 Definition. 


Rural area means a county with a 
population of fewer than twenty 
thousand individuals. 


1819.7102 General. 


Public Law 100-590 requires NASA to 
establish a Rural Area Business 
Enterprise Development Plan that 
includes methods for encouraging prime 
and subcontractors to use small 
business contractors located in rural 
areas as subcontractors. One method is 
to encourage the contractor to use its 
best efforts to comply with the intent of 
the statute. 


1819.7103 Solicitation provision and 
contract clause. 


The contracting officer shall insert the 
clause at 1852.219-74, Use of Rural Area 
Small Businesses, in solicitations and 
contracts that offer subcontracting 
possibilities or that are expected to 
exceed $500,000 ($1,000,000 for 
construction of public facility) unless the 
contract, together with all its 
subcontracts, is to be performed entirely 
outside of any State, territory, or 
possession of the United States, the 
District of Columbia, and the 
Commonwealth of Puerto Rico. 


PART 1837—SERVICE CONTRACTING 


8. Section 1837.205 is revised to read 
as set forth below: 


1837.205 Responsibilities/Management 
controls. 

The contracting officer shall include in 
each contract or purchase order file a 
copy of: 

(a) The contracting officer's 
determination that a contractual action 


constitutes advisory and assistance 
services; 

(b) The sponsoring office's Request for 
Approval to Acquire Advisory and 
Assistance Services by Contract; and 

(c) Authorization by the Associate 
Administrator for Management to 
commence procurement activities as 
required by NMI 5104.5, Subparagraph 
7—Responsibilities/ Management 
Controls. 


PART 1842—CONTRACT 
ADMINISTRATION 
1842.1004 [Amended] 


9. In section 1842.1004, “Contract 
Pricing and Finance Office” is revised to 


_ read “Contract Pricing and Finance 


Division.” 


PART 1843—CONTRACT 
MODIFICATIONS 


Subpart 1843.2—Change Orders 
1843.205 Contract clauses. 
1843.205-7. NASA contract clause. 
1843.270 Originating and accepting 
engineering change proposals. 


10. Subpart 1843.2 is revised to read as 
set forth below: 


Subpart 1843.2—Change Orders 


1843.205 Contract clauses. 


As authorized in the preface of 
clauses FAR 52.243-1—Changes-Fixed 
Price; FAR 52.243-2—Changes-Cost 
Reimbursement; and FAR 52.243-3— 
Changes-Time-and-Material or Labor- 
Hours, the period within which a 
contractor must assert its rights to an 
equitable adjustment may be varied not 
to exceed 60 calendar days. 


1843.205-70 NASA contract clause. 


(a) The contracting officer may insert 
in contracts a clause substantially the 
same as 1852.243-70, Engineering 
Change Proposals (ECP), when impact 
evaluation information is required. 
Paragraphs (c) and (d) of the basic 
clause and Alternate I of the clause 
shall be changed to reflect the specific 
type of contract. A local format may be 
substituted for the MIL-STD-480B 
format. 

(b) If it is desirable to preclude a large 
number of small-dollar, contractor- 
initiated engineering changes and to 
reduce the administrative cost of 
reviewing them, the contracting officer 
shall use the clause with its Alternate I. 

(c) If the contract is a cost- 
reimbursement contract, the contracting 
officer shall use the clause with its 
Alternate II. 


1843.270 Originating and accepting 
engineering change proposais. 
(a) Either party to the contract may 


originate engineering changes. The 
originator must submit to the contracting 


officer detailed technical, cost, and 


schedule information documenting the 
proposed change. This information will 
be used by the Government project 
manager in deciding whether or not to 
implement the change and by the 
contracting officer to price the change in 
advance, when possible. 

(b) Contractual implementation of an 
approved ECP may occur by either a 
supplemental agreement or, if 
appropriate, as a written change order 
to the contract. 


PART 1852—SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES 


11. Part 1852 is amended as set forth 
below: 

a. Section 1852.204-76 is added to 
read as set forth below: 


1852.204-76 Security Requirements 
Unclassified Automated Information 
Resources. 

As prescribed in 1804.470-4, insert the 
following clause: . 


for 


Security Requirements for Unclassified 
Automated Information Resources (June 
1990) 

(a) In addition to complying with any 
functional and technical security 
requirements set forth in the schedule and the 
clauses of this contract, the Contractor shall 
obtain special identification, as required by 
the computer security manager, for its 
personnel who need unescorted or 
unsupervised physical access or electronic 
access to the following limited or controlled 
areas, systems, programs and data: [List 
areas, systems, programs and data}. 

(b) The Contractor shall incorporate this 
clause in all subcontracts where the 
requirements identified in paragraph (a) are 
applicable to performance of the subcontract. 


(End of clause) 


1852.210-75 [Amended] 


b. In section 1852.210—75, in the 
heading of the clause, the date 
“DECEMBER 1988” is revised to read 
“SEPTEMBER 1990” and in paragraph 
(a) of the clause, “MIL-STD-2073” is 
revised to read “MIL-STD-2073-1 and 
MIL-STD-2073-2.” 

c. Section 1852.219-74 is added to read 
as set forth below: 


1852.219-74 Use of Rural Area Small 
Businesses. 


As prescribed in 1819.7103, insert the 
following clause: 
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(a) Definitions. 
area means any county with a 
population of fewer than twenty thousand 
individuals. 

Small business concern, as used in this 
clause, means a concern, including its 
affiliates, that is independently owned and 
operated, not dominant in the field of 
operation in which it is bidding under this 
- contract, and qualified as a small business 
under the criteria and size standards in 13 
CFR 121. 

(b) NASA prime and subcontractors are 
encouraged to use their best efforts to award 
subcontracts to small business concerns 
located in rural areas. 

(c) Contractors acting in good faith may 
rely on written representations by their 
subcontractors regarding their status as small 
business concerns located in rural areas. 

(d) The Contractor agrees to insert the 
provisions of this clause, including this 
paragraph (d), in all subcontracts hereunder 
that offer subcontracting possibilities. 


(End of clause) 


d. In section 1852.227(a), paragraph (e) 
of the clause, the phrase “NASA 
Contract Technical Representative/ 
User” is revised to read “NASA 
Contracting Officer's Technical 
Representative/User.” 


1852.243-70 [Amended] 
e. Section 1852.243-70 is revised to 
read as set forth below: 


1852.243-70 Engineering Change 
Proposals. 


As prescribed in 1843.205-70, insert 
the following clause, modified to suit 
contract type, with any appropriate 
alternates: 


eee 


(a) Definitions. 

ECP means an Engineering Change 
Proposal (ECP) which is a proposed 
engineering change and the documentation 


by which the change is described, justified, 
and submitted to the procuring activity for 
approval or disapproval. 

MIL-STD-480B means a DoD publication 
entitled, Military Standard Configuration 
Control—Engineering Changes, Deviations 
and Waivers, 15 July 1988. 

(b) Either party to the contract may 
originate ECPs. The originator shall forward 
proposed ECPs to the Contracting Officer. 
Unless otherwise required by the Contracting 
Officer, the ECP formats, forms and controls 
specified in MIL-STD-480B shall be used. 
Implementation of an approved ECP may 
occur by either a supplemental agreement or, 
if appropriate, as a written change order to 
the contract. 

(c) Any ECP submitted to the Contracting 
Officer shall include a “not-to-exceed” 
[price or estimated cost] increase or decrease 
adjustment amount, in any, and the required 
[time of delivery or period of performance] 
adjustment, if any, acceptable to the 
originator of the ECP. If the change is 
originated within the Government, the 
Contracting Officer shall obtain a written 
agreement with the contractor regarding the 
“not-to-exceed” ______ [price or estimated 
cost] and [delivery or period of performance] 
adjustments, if any, prior to issuing an order 
for implementation of the change. 

(d) Concurrent with the submission of an 
ECP, the contractor shall, in accordance with 
FAR 15.804-6, provide a completed Standard 
Form 1411, Contract Pricing Proposal Cover 
Sheet, with appropriate attachments. At the 
time of agreement on the [price or 
estimated cost] amount, the contractor may 
be required to execute and submit to the 
Contracting Officer a Certificate of Current 
Cost or Pricing Data (FAR 15.804-2 and 
15.804-4). 


(End of clause) 


Alternate I (September 1990) 


As prescribed in 1843.205-70{b), add the 
following paragraph (e), modified to suit 
contract type, to the basic clause: 

(e) If the [price or estimated cost] 
adjustment proposed for any Contractor- 
originated ECP is [insert a percent or 
dollar amount of the contract price or 
estimated cost.} or less, the ECP shall be 


executed with no adjustment to the contract 
[price or estimated cost]. 


Alternate II (September 1990) 

As prescribed in 1843.205-70(c), add the 
following sentence at the end of paragraph 
(c) of the basic clause: 

An ECP accepted in accordance with the 
Changes clause of this contract shall not be 
considered an authorization to the Contractor 
to exceed the estimated cost in the contract 
Schedule, unless the estimated cost is 
increased by the change order or other 
contract modification. 


PART 1853—FORMS 


1853.107 [Amended] 


12. In section 1853.107, paragraph (a), 
“Code 853.9” is revised to read “Code 
239.” 


PART 1870—NASA SUPPLEMENTARY 
REGULATIONS 


Appendix I to 1870.403—{ Amended] 


13. In part 1870 Appendix I to 1870.403 
is amended as set forth below: 

a. In paragraphs 11.(a)(2)(A), 
11.{a)(3)(C), 11.(a)(3)(D), and 11.(a)(4), 
“$1,000” is revised to read “$2,500” in 
each occurrence. 

b. Paragraph 11.(b)(4) is revised to 
read as set forth below: 


* * * * * 


11. eee 

(b} ee 

(4) A log should be used to document or 
record telephone credit card orders of $2,500 
or less when competitive quotes are not 
solicited. If competitive quotes are solicited 
for purchases of $2,500 or less, or if the 
purchase exceeds $2,500 and therefore 
requires competition, the record shall be 
documented. The documentation should be 
held until the monthly billing statement is 
received and then attached to the statement 
when it is submitted to the approving official. 


* * * * * 


[FR Doc. 90-26798 Filed 11-13-90; 8:45 am] 
BILLING CODE 7510-01-M 





Proposed Rules 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


NUCLEAR REGULATORY 
COMMISSION 


10 CFR Part 35 


Quality Assurance in the Medical Use 
of Byproduct Material; Meeting 


AGENCY: Nuclear Regulatory 
Commission. 


ACTION: Notice of meeting. 


SUMMARY: The Nuclear Regulatory 
Commission (NRC} staff plans to 
convene a public meeting with 
representatives of several medical 
associations to discuss a proposed rule, 
draft regulatory guide, and other 
applicable guidance concerning quality 
assurance in the medical use of 
byproduct material. 


DATES: The workshop will be held 
Monday, November 19, 1990 and will 
begin at 9: 00 am and end about 5 pm. 


ADDRESSES: American College of 
Radiology, Conference Room A, 1891 
Preston White Drive, Reston, VA 22091. 


FOR FURTHER INFORMATION CONTACT: 
Dr. Anthony N. Tse, Regulation 
Development Branch, Mail Stop; NL/S- 
129, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
telephone (301) 492-3797. 


SUPPLEMENTARY INFORMATION: A 
proposed rule was published in the 
Federal Register on January 16, 1990 [55 
FR 1439] which described a 
performance-based quality assurance 
program that the NRC believes should 
be incorporated into each licensee's 
medical use program. The proposed rule 
also contains certain modifications to 
the definition of the term 
misadministration and to the related 
reporting and recordkeeping 
requirements, The NRC has also 
prepared a draft regulatory guide that 
contains specific quality assurance 
procedures that could be used by the 
licensees to establish a QA program that 
meets the performance-based rule. 


The purpose of the meeting is to hold 
a roundtable discussion on the proposed 
rule, draft regulatory guide, and other 
applicable guidance with the 
representatives of the following medical 
associations; American Association of 
Physicists in Medicine (AAPM), 
American College of Medical Physics 
(ACMP), American College of Radiology 
(ACR), American Endocurietherapy 
Society (AES), and American Society for 
Therapeutic Radiology and Oncology 
(ASTRO). In a previous meeting held on 
July 23, 1990, the NRC staff met with 
representatives from the American 
College of Nuclear Physicians (ACNP) 
and the Society of Nuclear Medicine 
(SNM) to discuss quality assurance in 
the use of byproduct materia! in nuclear 
medicine. 

The draft regulatory guide is available 
for inspection, and copying or a fee, at 
the NRC Public Document Room, 2120 L 
Street (Lower Level} NW., Washington, 
DC. A transcription of the meeting will 
be available by about December 28, 1990 
at the NRC Public Document Room. 


Conduct of the Meeting 


The meeting will be chaired by Mr. 
John Telford, Chief, Rulemaking Section, 
Regulation Development Branch, 
Division of Regulatory Applications, 
Office of Nuclear Regulatory Research, 
U.S. Nuclear Regulatory Commission. 
The meeting will be conducted in a 
manner that will facilitate the orderly 
conduct of business. 

The following procedures apply to 
public participation in the meeting: 

1. At the meeting, questions or 
statements from attendees other than 
participants (i.e., representatives of 
AAPM, ACMP, ACR, AES, and ASTRO, 
and designated NRC staff) will be 
entertained as time permits. 

2. Seating for the public will be on a 
first come-first served basis. 


Dated at Rockville, Maryland, this 7th day 
of November, 1990. 


For the Nuclear Regulatory Commission. 


Sher Bahadur, 

Chief, Reguiation Development Branch, 
Division of Regulatory Applications, Office of 
Nuclear Regulatory Research. 

[FR Doc. 90-26822 Filed 11-13-90; 8:45 am} 
BILLING CODE 7590-01-M 


. Federal Register - 
Vol. 55, No. 220 
Wednesday, November 14, 1990 


RESOLUTION TRUST CORPORATION 
12 CFR Part 1613 
RIN 3205-AA05 


Priority of Distribution of Claims 
Against Resolution Trust Corporation 
as Receiver 


AGENCY: Resolution Trust Corporation. 
ACTION: Proposed rule. 


SUMMARY: The Resolution Trust 
Corporation (“RTC”) is hereby 
proposing to adopt a regulation 
establishing the priority of distribution 
for certain claims by the RTC in its 
corporate capacity against the RTC as 
receiver for failed savings associations. 
The current regulations, which were 
adopted to govern receiverships 
conducted by the former Federal 
Savings and Loan Insurance 
Corporation, do not take into account 
the current methods by which the RTC 
operates conservatorships or 
receiverships. The regulation would 
recognize that the RTC as a corporation 
is entitled to the highest priority of 
unsecured claim for advances made to 
the RTC as conservator or receiver, as 
those advances benefit all creditors of 
the associations in conservatorship or 
receivership. 


DATES: Comments on the proposal must 
be received by December 14, 1990. 


ADDRESSES: Comments should be 
mailed to John M. Buckley, Jr., Executive 
Secretary, Resolution Trust Corporation, 
801 17th Street, NW., Washington, DC 
20434-0001. Comments may be hand- 
delivered to room 314 at the same 
address between the hours of 9 a.m. and 
5 p.m. on business days..Comments will 
be available for inspection and 
photocopying in the Public Reading 
Room, 801 17th Street NW., Washington, 
DC. 


FOR FURTHER INFORMATION CONTACT: 
Carl J. Gold, Counsel, Legal Division, 
(202) 416-7327. 

SUPPLEMENTARY INFORMATION: The 
Financia! Institutions Reform, Recovery 
and Enforcement Act of 1989 
(“FIRREA”) established the RTC and 
provided mechanisms by which it would 
be appointed conservator or receiver of 
failed savings associations. The statute 
provided that, as conservator or 
receiver, the RTC would have the same 
rights and responsibilities as the Federal 
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Deposit Insurance Corporation (“FDIC”) 
when the FDIC acts as conservator or 
receiver of failed financial institutions 
(12 U.S.C. 1441a(b)(4)). The RTC is 
authorized by statute to follow the 
FDIC’s regulations to the extent the RTC 
has not promulgated its own regulations 
(12 U.S.C. 1441(a)(7)). The RTC also has 
independent authority to promulgate 
regulations as required (12 U.S.C. 
1441(a)(12)(A)). In addition to its 
independent rulemaking authority, the 
RTC has the same authority as the FDIC 
under 12 U.S.C. 1821(d)(1) to prescribe 
such regulations as may be appropriate 
regarding the conduct of 
conservatorships and receiverships, and 
under 12 U.S.C. 1821(d)(4) to prescribe 
regulations regarding the allowance or 
disallowance of claims by the receiver. 
In addition, the FDIC as receiver is 
granted discretion by the statute as to 
the payment of dividends on proved 
claims (12 U.S.C. 1821(d)(10)). The RTC 
concludes that it has the same 
discretion, and that such discretion 
includes the establishment of levels of 
priorities of distribution. The RTC notes 
that it generally follows the same 
regulations regarding its 
conservatorships and receiverships as 
does the FDIC. However, in view of the 
fact that the regulation being adopted 
herein addresses a situation not 
currently facing the FDIC, i.e., the 
treatment upon receivership of funds 
advanced to a conservatorship, the RTC 
is proposing to adopt a regulation to 
cover a situation that is currently unique 
to the RTC. Furthermore, the RTC notes 
that the FDIC has recently taken 
regulatory action regarding rules 
transferred from the Federal Home Loan 
Bank Board (“FHLBB”) that affect 
conservatorships and receiverships, and 
the RTC understands that the FDIC may 
take further regulatory action to 
promulgate regulations governing 
conservatorships and receiverships 
conducted under FIRREA. The 
regulation being proposed by the RTC in 
this document may be finalized in 
conjunction with the regulatory 
proceedings undertaken by the FDIC in 
this regard. 

The regulation that is being proposed 
is intended to clarify the priority to be 
accorded to the RTC when, in its 
corporate capacity, in advances funds to 
a savings association under RTC 
conservatorship, the association is 
placed into receivership, and portions of 
the RTC advance to the conservatorship 
are deemds to be unsecured. The 
regulation would also clarify the 
treatment of RTC advances to 
associations under RTC receivership. 
The FHLBB had promulgated a detailed 


regulation governing the priorities of 
distribution in a receivership conducted 
by the Federal Savings and Loan 
Insurance Corporation. That FHLBB 
regulation was transferred to the FDIC 
by section 401(h) of FIRREA, and was 
codified at 12 CFR 389.11. It has been 
renumbered 12 CFR 360.2 

The RTC is proposing a regulation to 
establish that, when it provides 
advances to RTC conservatorships, and 
the association is placed into 
receivership, any unsecured portions of 
the RTC’s claim to recover the advances 
will be assigned the first priority of 
distribution for allowable unsecured 
claims. The same would be true where 
the RTC has advanced funds to the RTC 
as receiver in order to facilitate 
liquidation of the receivership estate. In 
receiverships, such funds may be 
advanced from time to time to enable 
the receiver to conduct its duties of 
liquidating, and would under the 
regulation be repaid to the RTC as funds 
are recovered from the liquidation of 
receivership assets. The RTC finds that, 
since the advances are made for the 
benefit of all creditors, and actually 
increase the potential recovery of all 
creditors by enabling the receiver to 
perform its duty to collect funds due to 
the depository institution, it is not unfair 
to other unsecured creditors to accord 
this priority to the RTC. 

Similarly, in regard to 
conservatorships, from time to time 
funds of the RTC have been, and will be, 
advanced to a conservator for various 
purposes, whether to lower the cost of 
the institution's funds, or to maintain 
liquidity. By the same rationale as 
expressed above, the RTC Deems it not 
to be unfair to general unsecured 
creditors to accord the RTC this priority 
in recovering any portion of such funds 
which may be unsecured. 

The RTC concludes that, even under 
the priority regulation as adopted by the 
FHLBB, its advances would have been 
entitled to this level of priority. Since 
the existing regulations were 
promulgated at a time that 
conservatorship was a rarely used tool, 
there was no reason for the FHLBB to 
have expressly provided a priority for 
recovery of advances to a conservator 
for a failed savings association. The 
RTC, however, has been appointed 
conservator for hundreds of depository 
institutions since the enactment of 
FIRREA. The RTC concludes that 
Congress must have intended that the 
regulations transferred from the FHLBB 
to the FDIC and the RTC by FIRREA 
would be interpreted in a manner 
consistent with the practices utilized by 
the FDIC and the RTC in taking over 
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failed depository institutions. RTC’s 
advances to conservators and receivers 
benefit the entire body of creditors 
because they enable the conservators 
and receivers to operate efficiently and 
to pay bills as they become due. The 
RTC concludes that establishing the 
priority of the Corporation for advances 
is reasonable and consistent with 
applicable law. 


Regulatory Flexibility Act 


Pursuant to the provisions of the 
Regulatory Flexibility Act (5 U.S.C. 601 
et seq.), it is hereby certified that this 
regulatory action will not have a 
significant impact on a substantial 
number of small businesses. 


Paperwork Reduction Act 


No collections of information pursuant 
to section 3504(h) of the Paperwork 
Reduction Act (44 U.S.C. 3501 et seq.) 
are contained in this notice. 
Consequently, no information has been 
submitted to the Office of Management 
and Budget for review. 


List of Subjects in 12 CFR Part 1613 


Conservator, Creditor, Receiver, 
Savings associations. 


Accordingly, for the reasons set out in 
the preamble, the RTC hereby proposes 
to add part 1613 to title 12, chapter XVI 
of the Code of Federal Regulations, to 
read as follows: 


PART 1613—RESOLUTION TRUST 
CORPORATION AS CONSERVATOR 
OR RECEIVER 


Authority: 12 U.S.C. 1821(d); 12 U.S.C. 
1441a(a)(7), (b)(4), (b)(12)(A). 


§ 1613.1 Priority of Resolution Trust 
Corporation as creditor for advances made 
to RTC as conservator or receiver. 

In applying § 360.2 of title 12 of the 
Code of Federal Regulations, to the 
extent that any advance of funds made 
by the Resolution Trust Corporation to a 
conservator or receiver is found by the | 
receiver, upon liquidation, to be 
unsecured, the Resolution Trust 
Corporation, as a creditor of the 
receivership, shall be assigned the first 
level of priority of distribution. 


By order of the Board of Directors. 


Dated at Washington, DC, this 2nd day of 
November, 1990. 


Resolution Trust Corporation. 

John M. Buckley, Jr. 

Executive Secretary. 

[FR Doc. 90-26526 Filed 11-13-uu; 8:45 am] 
BILLING CODE 6714-01-M 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Ch. 1! 
[Notice No. 90-28; Docket No. 26385] 
RIN 2120-AD87 


Request for Data and Information; 
Passenger Facility Charges 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Request for data and 
information regarding collection, 
handling, and disbursement of 
passenger facility charges. 


SUMMARY: This preliminary action 
requests data and information which 
may be helpful in implementing a 
provision of the Aviation Safety and 
Capacity Expansion Act of 1990 which 
authorizes public agencies to collect an 
airport passenger facility charge. This 
notice solicits, on a voluntary basis, 
information and data in response to 
specific questions concerning methods 
and practices involved in fee collection, 
handling, disbursement, and audit/ 
recordkeeping procedures related to 
airline passenger ticketing. 

DATES: Information should be submitted 
as soon as possible. Information 
received by November 20, 1990 will have 
the best opportunity for consideration 
prior to issuance of a notice of proposed 
rulemaking. 

ADDRESSES: Send all information and 
data in triplicate to: Federal Aviation 
Administration, Office of the Chief 
Counsel, Attn: Rules Docket (AGC-10), 
Docket No. 26385, 800 Independence 
Avenue, SW., Washington, DC 20591. 
FOR FURTHER INFORMATION CONTACT: 
Lowell Johnson, Office of Airport 
Planning and Programming, Federal 
Aviation Administration, 800 
Independence Avenue, SW, 
Washington, DC 20591; telephone (202) 
267-3831. 

SUPPLEMENTARY INFORMATION: 


Background 


The Aviation Safety and Capacity 
Expansion Act of 1990 (the Act), enacted 
November 5, 1990, directs the Secretary 
of Transportation to initiate several 
rulemaking proceedings. One of the 
subjects addressed in the statute is 
passenger facility charges (PFC). 
Specifically, section 9110 of the Act 
requires that not later than 180 days 
after the date of enactment, the 
Secretary shall issue such regulations as 
may be necessary to carry out a PFC 
program in accordance with specific 
legislative directives. Two of the areas 


where specific legislative direction are 
given are in the areas of collection and 
handling of fees by air carriers and their 
agents and recordkeeping and audits. 
With respect to collection and handling 
of fees by air carriers the Act requires: 

The regulations issued by the ~ 
Secretary to carry out this subsection 
shall— 


(A) Require air carriers and their agents to 
collect fees imposed by public agencies 
pursuant to this subsection; 

(B) Establish procedures regarding 
handling and remittance of the amounts so 
collected; 

(C) Ensure that such amounts are promptly 
paid to the public agency for which they are 
collected less a uniform amount determined 
by the Secretary as reflecting average 
necessary and reasonable expenses (net of 
interest accruing to the air carrier and agent 
after collection and prior to remittance) 
incurred in the collection and handling of 
such fees; and 

(D) Require that the amount of fees 
collected pursuant to this subsection with 
respect to any air transportation be noted on 
the ticket for such air transportation. 


Regarding recordkeeping and audits, the 
Act also requires: 


With respect to collection of fees.—The 
Secretary shall issue regulations requiring 
such recordkeeping and auditing of accounts 
maintained by an air carrier and any agency 
thereof which is collecting a fee imposed 
pursuant to this subsection and by the public 
agency which is imposing such fee as may be 
necessary to ensure compliance with this 
subsection. 

As a result of the extremely short time 
for issuance of a final rule, the FAA is 
expeditiously developing a notice of 
proposed rulemaking relating to the PFC 
program. While the FAA will provide as 
much time as possible for comment to 
the NPRM, the statutory deadline for 
issuance of a final rule will result in a 
relatively short comment period and will 
preclude extension of the comment 
period. 

The FAA believes that data and 
information about current industry 
practices and capabilities will assist in 
the development of that NPRM. Such 
information must be received quickly to 
be of use. Information received by 
November 20, 1990, will have the best 
opportunity for consideration prior to 
issuance of a notice of proposed 
rulemaking. All information submitted 
will be included in the Rules Docket. 
Persons submitting information should 
identify the regulatory docket or notice 
number. Three copies of the information 
should be provided. 


Request for Information 


The FAA is particularly interested in 
data and information regarding the 
following specific questions: 
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(1) What fees are air carriers (U.S. and 
foreign) currently collecting and 
segregating, e.g., ticket tax, international 
departure tax, or other surcharges? Also, 
identify applicable regulations or 
provisions of law which specify such 
procedures for collection, etc. 

(2) How do air carriers manage 
segregation of the fees, e.g., through 
separate accounts or intermediaries 
such as clearinghouses? Where are 
funds deposited pending distribution? 

(3) For each of these fees, how often 
are funds disbursed to recipients? 

(4) What are the administrative costs 
incurred by air carriers, their agents, 
and other parties, for collection and 
disbursement of each of these fees? How 
are the costs determined and how much 
are they? 

(5) To what extent do air carriers 
receive reimbursement of administrative 
costs for collection and disbursement of 
these fees? Who receives any interest 
earned, or has use of the money, from 
the time fees are collected until 
disbursement? 

(6) How do air carriers handle 
reimbursements for tickets or changes in 
itinerary with regard to these fees? 

(7) What records are kept with respect 
to the accounts of these fees and how 
are they audited? 

(8) Of the systems used for existing 
fees, which of these would provide the 
best model for use in collection and 
disbursement of PFC’s? 

Issued in Washington, DC on November 9, 
1990. 

Paul L. Galis, 

Director, Office of Airport Planning and 
Programming. 

[FR Doc. 90-26917 Filed 11-9-90; 11:29 am] 
BILLING CODE 4910-13-M 


14 CFR Part 71 
[Airspace Docket No. 89-AWA-15' 


Proposed Alteration of Airport Radar 
Service at Port Columbus international 
Airport, Columbus; OH 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: This notice proposes to 
amend the Port Columbus International 
Airport, OH, Airport Radar Service Area 
(ARSA). This proposal would adjust the 
lower vertical limits of the outer circle of 
the ARSA by removing a segment of that 
airspace from regulatory status. This 
action would eliminate the altitude 
stratification of the outer circle of the 
current ARSA. 
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DATES: Comments must be received on 
or before January 5, 1991. 
aporesses: Send comments on the 
proposal in triplicate to: Federal 


[AGC-10], Airspace Docket No. 89- 
AWA-15, 800 Independence Avenue, 
SW., Washington, DC 20591. 

The official docket may be examined 
in the Rules Docket, weekdays, except 
Federal holidays, between 8:30 a.m. and 
5 p.m. The FAA Rules Docket is located 
in the Office of the Chief Counsel, room 
916, 800 Independence Avenue SW., 

Washi DC. : 


at the office of the Regional Air Traffic 
Division. 

FOR FURTHER INFORMATION CONTACT: 
Jesse B. Bogan, jr., Airspace and 
Obstruction Evaluation Branch {ATP- 
240), Airspace—Rules and Aeronautical 
Information Division, Air Traffic Rules 
and Procedures Service, Federal 
Aviation Administration, 800 
Independence Avenue SW., 
Washington, DC 20591; telephone: (202) 
267-9253. 

SUPPLEMENTARY INFORMATION: 
Comments Invited 


Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, aeronautical, economic, 
environmental, and energy aspects of 
the proposal. Communications should 
identify the airspace docket and be 
submitted in triplicate to the address 
listed above. Commenters wishing the 
FAA to acknowledge receipt of their 
comments on this notice must submit 
with those comments a self-addressed, 
stamped postcard on which the 
following statement is made: 
“Comments to Airspace Docket No. 83- 
AWA-15.” 

The postcard will be date/time 


stamped and returned to the commenter. 


All communications received before the 
specified closing date for comments will 
be considered before taking action on 
the proposed rule. The proposal 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available 
for examination in the Rules Docket 
both before and after the closing date 
for comments. A report summarizing 


each substantive public contact with 
FAA personnel concerned with this 
rulemaking will be filed in the docket. 


Availability of NPRM’s 

Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Office of 

Public Affairs, Attention: Public Inquiry 
Center, APA-230, 800 Independence 
Avenue SW., Washingtou, DC 20591, or 
by calling (202) 287-2424. 
Communications must identify the 
notice number of this NPRM. Persons 
interested in being placed on a mailing 
list for future NPRM’s should also 
request a copy of Advisory Circular No. 
11-2A which describes the application 
procedure. 


The Proposal 

The FAA is considering an 
amendment to part 71 of the Federal 
Aviation Regulations {14 CFR part 71) to 
modify the Port Columbus International 
Airport ARSA by raising the altitude of 
the floor from 2,200 feet mean sea level 
(MSL) to 2,500 feet MSL within the 10- 
nautical mile radius of the airport from 
the 127° bearing from the airport 
clockwise to the 008° bearing from the 
airport. Currently, the floor of the outer 
circle, i.e., the 10-nautical mile radius, is 
at two different altitudes. This action 
would eliminate the stratification of the 
outer circle of the Pert Columbus ARSA 
and would make the floor of the outer 
circle 2,500 feet MSL throughout. 
Between the 008° bearing from the 
airport clockwise to the 127° bearing 
from the airport, the floor of the outer 
circle is 2,500 feet MSL. 

During user forums and feedback 
sessions following the original 
implementation of this ARSA, comments 
have been in support of the ARSA. 
However, negative comments 
concerning the stratification of the 
ARSA have been expressed at almost 
all of the user group meetings. Pilots 
have expressed that it is difficult for 
them to distinguish between the two 
segments of the outer circle of the ARSA 
due to difficulty in determining a 
definite bearing from the airport: the 
segments of the outer circle are defined 
by using bearings from the airport. On 
October 2, 1989, the Ohio Experimental 
Aircraft Association (EAA) Sport 
Aviation Association requested that the 
FAA modify the Port Columbus ARSA 
by eliminating the stratification of the 
outer circle and establishing the floor of 
the outer circle at 2,500 feet MSL 
throughout. On November 6, 1989, the 
Aircraft Owners and Pilots Association 
in the Great Lakes area also wrote to the 
FAA in support of the EAA's request. 


In addition to addressing the problem 
of pilot navigation throughout the Port 
Columbus ARSA, raising the floor of the 
outer circle to 2,500 feet MSL in the 
previously described area would 
provide an additional 300 feet of 
airspace in the area west and southwest 
of the city of Columbus, OH. 

Definitions, operating requirements, 
and specific airspace designations 
applicable to ARSA's may be found in 
§§ 71.14 and 71.501 of part 71 and § 91.1 
and 91.88 of part 91 of the Federal 
Aviation Regulations (14 CFR parts 71, 
91). 

For the reasons discussed under 
“Regulatory Evaluation,” the FAA has 
determined that this proposed regulation 
(1) is not a “major rule” under Executive 
Order 12291; and (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034; February 
26, 1979). 


Regulatery Evaluation 


This section summarizes the full 
regulatory evaluation that provides 
more detailed estimates of the economic 
consequences of this proposed 
regulatory action. This summary and the 
full evaluation quantify, to the extent 
practicable, estimated costs to the 
private sector, consumers, Federal, state 
and local governments, as well as 
anticipated benefits. 

Executive Order 12291, dated 
February 17, 1981, directs Federal 
agencies to promulgate new regulations 
or modify existing regulations only if 
potential benefits to society for each 
regulatory change outweigh potential 
costs. This Order also requires the 
preparation of a Regulatory Impact 
Analysis of all “major” rules except 
those responding to emergency 
situations or other narrowly defined 
exigencies. A “major” rule is one that is 
likely to result in an annual effect on the 
economy of $100 million or more, a 
major increase in consumer costs, a 
significant adverse effect on 
competition, or is highly controversial. 

The FAA has determined that this 
proposal is not “major” as defined in the 
executive order; therefore, a full 
regulatory analysis, that includes the 
identification and evaluation of cost- 
reducing alternatives to the proposal, 
has not been prepared. Instead, the 
agency has prepared a more concise 
document, termed a regulatory 
evaluation, that analyzes only this 
proposal without identifying 
alternatives. in addition to a summary ot 
the regulatory evaluation, this section 
also contains an initial regulatory 
flexibility determination required by the 
1980 Regulatory Flexibility Act (Pub. L. 
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96-354), and an international trade 
impact assessment. If more detailed 
economic information is desired than is 
contained in this summary, the reader is 
referred to the full regulatory evaluation 
contained in the docket. 


Costs 


The FAA estimates the total monetary 
costs of implementing the proposed rule 
to be zero because the proposed 
modification is relieving in nature and 
would not impose any additional 
administrative costs on the FAA for 
either personnel or equipment. Also, the 
proposal would not impose any 
additional costs on general aviation 
(GA) users since it would require no 
additional avionics equipment or 
circumnavigation. 

The proposal also would not result in 
reduction in safety (in terms of an 
increased likelihood of a midair 
collision) due to a contraction of the 
subject ARSA airspace. The FAA 
contends that the proposed reduction in 
ARSA airspace would be insignificant 
and of no consequence to Port Columbus 
ATC’s ability to maintain aircraft 
separation. 


Benefits 


The proposed rule is expected to 
accrue potential benefits primarily in the 
form of increased operating efficiency 
for visual flight rules (VFR) operators 
and aircraft noise relief for the city of 
Columbus, OH. These benefits are 
discussed below. 

For VFR aircraft operators, the 
proposal would simplify the ARSA by 
making the floor 2,500 feet MSL 
throughout the outer circle. Simplifying 
the floor of the ARSA’s outer circle 
would increase efficiency for VFR pilots 
operating below the ARSA. Affected 
pilots would have more airspace in 


which to maneuver. Simplifying the 
outer circle of the ARSA would also 
establish a single standard altitude. The 
proposal would also be of special ° 
benefit to transient pilots who are not 
familiar with the current stratification of 
the ARSA’s outer circle. 


Conclusions 


The estimated monetary cost of the 
proposal is zero. This is because there 
would be no costs incurred for 
additional equipment or personnel for 
the FAA nor any reduction in aviation 
safety for aircraft operators. The 
potential qualitative benefit would be 
increased efficiency for aircraft 
operators. 

On balance, the FAA contends that 
this proposal is cost-beneficial. 


Initial Regulatory Flexibility 
Determination 


The Regulatory Flexibility Act of 1980 
(RFA) was enacted to ensure that small 
entities are not unnecessarily and 
disproportionately burdened by 
government regulations. The RFA 
requires agencies to review rules that 
may have “a significant economic 
impact on a substantial number of small 
entities.” The FAA has determined that 
this proposal would nct have a 
significant economic impact, positive or 
negative, on a substantial number of 
small entities. This determination is 
based on the belief that none of the 
small entities, such as air taxi operators, 
would incur additional equipment or 
operating costs. Therefore, this proposal 
requires no flexibility analysis. 


International Trade Impact Assessment 


This proposed rule would neither have 
an effect on the sale of foreign aviation 
products or services in the United 
States, nor would it have an effect on 
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the sale of U.S. products or services in 
foreign countries. This is because the 
proposed rule would neither impose 
costs on aircraft operators nor aircraft 
manufacturers (U.S. or foreign) that 
would result in a competitive 
disadvantage to either. 


List of Subjects in 14 CFR Part 71 


Aviation safety, Airport radar service 
areas. 


The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration proposes to amend part 
71 of the Federal Aviation Regulations 
(14 CFR part 71) as follows: 


PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE AND 
REPORTING POINTS 


1. The authority citation for part 71 
continues to read as follows: 

Authority: 49 U.S.C. 1348(a), 1354(a), 1510; 
Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Pub. L. 97-449, January 12, 1963); 14 
CFR 11.69. 


§ 71.501 [Amended] 
2. § 71.501 is amended as follows: 


Port Columbus International Airport, 
Columbus, OH [Revised] 

That airspace extending upward from the 
surface to and including 4,800 feet MSL 
within a 5-nautical-mile radius of the Port 
Columbus International Airport and that 
airspace extending upward from 2,500 feet 
MSL to 4,800 feet MSL within a 10-nautical- 
mile radius of the Port Columbus Airport. 


Issued in Washington, DC, on October 24, 
1990. 


Harold W. Becker, 


Manager, Airspace—Rules and Aeronautical 
Information Division. 


BILLING CODE 4910-13-m 
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AIRPORT RADAR SERVICE AREA 
COLUMBUS, OHIO 
FIELD ELEVATION - 814 FEET 


(NOT TO BE USED FOR NAVIGATION) 
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Graphic prepared by the 
FEDERAL AVIATION ADMINISTRATION 
Cartographic Standards Branch 
(ATP - 220) 


{FR Doc. 90-28792 Filed 11-13-90; 8:45 am] 
BILLING CODE 4910-13-C 
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DEPARTMENT OF LABOR 


Occupational Safety and Health 
Administration 


29 CFR Parts 1910, 1915, 1917, 1918, 
1926, and 1928 


[S-776] 
RIN 1218-AB28 


Occupant Protection in Motor Vehicies 


AGENCY: Occupational Safety and 
Health Administration, Labor. 

ACTION: Proposed rule; notice of informal 
public hearing; extension of written 
comment period. 


SUMMARY: On Thursday, July 12, 1990 
the Occupational Safety and Health 
Administration (OSHA) issued a Notice 
of Proposed Rulemaking on Occupant 
Protection in Motor Vehicles (55 FR 
28728). As part of that document OSHA 
tentatively scheduled an informal public 
hearing on this rulemaking for January 8, 
1991. 

This document announces the 
convening of the informal public hearing 
that was tentatively scheduled in 
OSHA's July 12, 1990 notice, and 
schedules a second informal public 
hearing to be held in Chicago. The 
hearings are scheduled to begin in 
Washington, DC on January 8, 1991, and 
in Chicago, IL on February 5, 1991. The 
deadline for hearing requests, which has 
passed, will remain September 10, 1990. 

This document also corrects and 
extends to December 14, 1990, the period 
for submission of written comments and 
submission of notices of intention to 
appear at the informal public hearings. 
In addition, this document specifies 
what information the notices of 
intention to appear must contain. 
DATES: The informal public hearings on 
occupant protection in motor vehicles 
are scheduled to begin in Washington, 
DC, at 10 a.m., Tuesday, January 8, 1991. 
Once all parties who wish to do so have 
testified in Washington, DC, the hearing 
will be recessed and reconvened in 
Chicago at 10 a.m., Tuesday, February 5, 
1991. Both hearings will continue, if 
necessary, on successive days. 

Notices of intention to appear at the 
informal hearings as well as hearing 
testimony, witness statements and all 
evidence which will be introduced into 
the hearing record must be received by 
December 14, 1990. 

Additional written comments on the 
notice of proposed rulemaking on 
occupant protection in motor vehicles 
published on July 12, 1990 (55 FR 28278) 
must be received by December 14, 1990. 


ADDRESSES: 1. Comments and 
information on this proposal should be 
sent in quadruplicate to the Docket 
Office, Docket No. S-776, Occupational 
Safety and Health Administration, room 
N-2625, U.S. Department of Labor, 200 
Constitution Avenue, NW., Washington, 
DC 20210. 

In order to facilitate a prompt review 
of the comments and information 
submitted to the Docket Office, 
submitters are requested to use the 
following docket numbers when 
submitting their comments: 

For general comments: 

Use Docket No. S-776. 
For specific comments: 

Part 1910 use Docket No. S-776-G. 
For parts 1915, 1917 and 1918 use Docket 

No. S-776-M. 
For part 1926 use Docket No. S-776-C. 
For part 1928 use Docket No. S-776-A. 


Comments and information received 
may be inspected and copied in the 
Docket Office. 

2. Notices of intention to appear at the 
hearing, testimony and documentary 
evidence which will be introduced into 
the hearing record must be submitted in 
quadruplicate to Mr. Tom Hall, 
Occupational Safety and Health 
Administration, Division of Consumer 
Affairs, room N-3649, 200 Constitution 
Avenue, NW., Washington, DC 202-523- 
8615. 

The January 8 hearing will be held in 
the auditorium of the Frances Perkins 
Department of Labor Building, 200 
Constitution Avenue NW., Washington, 
DC 20210. The February 5 hearing will 
be held at the Ambassador West Hotel, 
1330 N. State Parkway, Chicago, IL 
60610. The hearings will continue, if 
necessary, on successive days. 

FOR FURTHER INFORMATION CONTACT: 
Proposed Rule: Mr. James F. Foster, 
Office of Information and Consumer 
Affairs, Occupational Safety and Health 
Administration, room N-3647, U.S. 
Department of Labor, 200 Constitution 
Avenue, NW., Washington, DC 20210, 
202-523-8151. 

Public Hearing: Mr. Thomas Hall, 
Division of Consumer Affairs, 
Occupational Safety and Health 
Administration, room N-3649, U.S. 
Department of Labor, 200 Constitution 
Avenue NW., Washington, DC 20210, 
202-523-8615. 


SUPPLEMENTARY INFORMATION: On July 
12, 1990, OSHA published a Notice of 
Proposed Rulemaking (NPRM) on 
Occupant Protection in Motor Vehicles 
(55 FR 28278). As part of that notice 
OSHA tentatively scheduled an informal 
public hearing to begin on January 8, 
1991, in Washington, DC, if the agency 
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received any requests for a public 
hearing by September 10, 1990. OSHA 
received 20 hearing requests, including 
requests for additional regional 
hearings. This notice officially 
announces the convening of informal 
public hearings beginning January 8, 
1991, in Washington, DC. This notice 
also schedules a second public hearing 
to begin February 5, 1991, in Chicago, 
Illinois. 

In the NPRM OSHA specified that 
requests for informal public hearings, 
notices of intention to appear at those 
public hearings and all written 
comments and evidence were to be 
received by September 10, 1990. Some of 
those deadlines were in error. This 
notice corrects and extends those dates. 
The deadline for hearing requests will 
remain September 10, 1990. The deadline 
for the receipt of notices of intention to 
appear at the informal public hearings 
as well as receipt of hearing testimony, 
witness statements and all evidence 
which will be introduced into the 
hearing record is being extended to 
December 14, 1990. The deadline for 
receipt of additional written comments 
on the NPRM and issues raised in the 
NPRM is extended to December 14, 1990. 


Public Participation 


Interested persons are invited to 
submit written data, views, and 
arguments with respect to this proposed 
standard. These comments must be 
received by December 14, 1990, and 
submitted in quadruplicate to the Docket 
Officer, Docket No. S-776, room N-2625, 
U.S. Department of Labor, 200 
Constitution Avenue NW., Washington, 
DC 20210. Comments limited to 10 pages 
or less also may be transmitted by 
facsimile to (202) 523-5046 or (for FTS) 
8-523-5046, provided the original and 
three copies are sent to the Docket 
Officer thereafter. 

Written submissions must clearly 
identify the provisions of the proposal 
which are being addressed and the - 
position taken with respect to each 
issue. The data, views, and arguments 
that are submitted will be available for 
public inspection and copying at the 
above address. All timely written 
submissions will be made a part of the 
record of the proceeding. 

Pursuant to section 6(b)(3) of the 
Occupational Safety and Health Act of 
1970 (the Act), 29 U.S.C. 655{b), an 
opportunity to submit oral testimony 
concerning the issues raised by the 
proposed standard including economic 
and environmental impacts, wiil be 
provided at two informal public hearings 
scheduled to begin at 10 a.m. on the 
following dates: January 8 1991, in 
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Washington, DC and on February-5, 
1991, in Chicago, IL. The hearing in 
Washington will be held in the 
auditorium of the Frances Perkins 
Building, U.S. Department of Labor, 200 
Constitution Avenue, NW., Washington, 
DC, 20210. The hearing in Chicago will 
be held at the Ambassador West Hotel, 
1300 N. State Parkway, Chicago, IL 
60610, (312) 787-7900. 


Notice of Intention To Appear 


All persons desiring to participate at 
the hearing must file in quadruplicate a 
Notice of Intention to Appear, which 
must be received by December 14, 1990, 
addressed to Mr. Tom Hall, OSHA 
Division of Consumer Affairs, Docket 
No. S-776, room N-3649, U.S. 
Department of Labor, 200 Constitution 
Avenue, NW., Washington, DC 20210; 
telephone 202-523-8615. A Notice of 
Intention to Appear also may be 
transmitted by facsimile to 202-523-5986 
or to 8-523-5986 (for FTS), provided the 
original and three copies of the Notice 
are sent to the above address thereafter. 

The Notices of Intention to Appear, 
which will be available for inspection 
and copying at the OSHA Technical 
Data Center, Docket Office (room N- 
2625), telephone 202-523-7894, must 
contain the following information: 

(1) The name, address, and telephone 

number of each person to appear; 

(2) The capacity in which the person 
will appear; 

(3) The approximate amount of time 
requested for the presentation; 

(4) The specific issues that will be 
addressed; 

(5) A statement of the position that 
will be taken with respect to each 
issue addressed; 

(6) Whether the party intends to 
submit documentary evidence, and 
if so, a brief summary of that 
evidence; and 

(7) At which hearing the party wishes 
to testify. 


Filing of Testimony and Evidence Before 
Hearing 

Any party requesting more than 10 
minutes for a presentation at the 
hearings, or who will submit 
documentary evidence, must provide in 
quadruplicate the complete text of his or 
her testimony, including any 
documentary evidence to be presented 
at the hearing, to the OSHA Division of 
Consumer Affairs. This material must be 
received by December 14, 1990. The 
material will be available for inspection 
and copying at the OSHA Technical 
Data Center Docket Office. Each such 
submission will be reviewed in light of 
the amount of time requested in the 
Notice of Intention to Appear. In those 


instances where the information 
contained in the submission does not 
justify the amount of time requested, a 
more appropriate amount of time will be 
allocated and the participant will be 
notified of that fact. 

Any party who has not substantially 
complied with this requirement may be 
limited to a 10-minute presentation, and 
may be requested to:return for 
questioning at a later time. Any party 
who has not filed a Notice of Intention 
to Appear may be allowed to testify, as 
time permits, at the discretion of the 
Administrative Law Judge. 

OSHA emphasizes that the hearing is 
open to the public, and that interested 
persons are welcome to attend. 
However, only persons who have filed 
proper Notices of Intention to Appear at 
the hearing will be entitled to ask 
questions and otherwise participate 
fully in the proceedings. 


Conduct and Nature of Hearing 


The Washington, DC hearing will 
begin at 10 a.m. on January 8, 1991 and 
the Chicago, IL hearing will begin at 10 
a.m. on February 5, 1991. At that time 
any procedural matters relating to the 
hearing will be resolved. 

The nature of the informal rulemaking 
hearings to be held is established in the 
legislative history of section 6 of the Act 
and is reflected by the OSHA hearing 
regulations (see 29 CFR 1911.15(a)). 
Although the presiding officer is an 
Administrative Law Judge and 
questioning by interested persons is 
allowed on crucial issues, it is clear that 
the proceedings shall remain informal 
and legislative in type. The essential 
intent is to provide an opportunity for 
effective oral presentation by interested 
persons which can be carried out 
expeditiously and in the absence of rigid 
procedures which might unduly impede 
or protract the rulemaking process. 

Additionally, since the hearing is 
primarily for information gathering and 
clarification, it is an informal 
administrative proceeding, rather than 
an adjudicative one. The technical rules 
of evidence, for example, do not apply. 
The regulations that govern hearings 
and the pre-hearing guidelines to be 
issued for this hearing will ensure 
fairness and due process and also 
facilitate the development of a clear, 
accurate and complete record. Those 
rules and guidelines will be interpreted 
in a manner that furthers that 
development. Thus, questions of 
relevance, procedure and participation 
generally will be decided so as to favor 
development of the record. 

The hearing will be conducted in 
accordance with 29 CFR part 1911. The 
hearing will be presided over by an 
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Administrative Law Judge who will have 
all the powers necessary and 
appropriate to conduct a full and fair 
informal hearing as provided in 29 CFR 
part 1911 including the powers: 


1. To regulate the course of the 
proceedings; 

2. To dispose of procedural requests, 
objections and comparable matters; 

3. To confine the presentation to the 
matters pertinent to the issues 
raised; 

. To regulate the conduct of those 
present at the hearing by 
appropriate means; 

. At the Judge’s discretion, to 
question and permit the questioning 
of any witness and to limit the time 
for questioning; and 

. At the Judge's discretion, to keep 
the record open for a reasonable 
stated time to receive written 
information and additional data, 
views, and arguments from any 
person who has participated in oral 
proceedings. 


Certification of Record and Final 
Determination After the Hearing 


Following the close of the hearing and 
post-hearing comment period, the 
presiding Administrative Law Judge will 
certify the record to the Assistant 
Secretary of Labor for Occupational 
Safety and Health. The Administrative 
Law Judge does not make or recommend 
any decisions as to the content of the 
final standard. 

The proposed standard will be 
reviewed in light of all oral and written 
submissions received as part of the 
record, and a permanent standard for 
occupant protection in motor vehicles, 
will be issued, based upon the entire 
record in the proceeding including the 
written comments and data received 
from the public. 


Authority 


This document was prepared under 
the direction of Gerard F. Scannell, 
Assistant Secretary of Labor for 
Occupational Safety and Health, U.S., 
Department of Labor, 200 Constitution 
Avenue, NW., Washington DC 20210. 

It is issued under section 6(b) of the 
Occupational Safety and Health Act of 
1970 (29 U.S.C. 655); Secretary of Labor's 
Order No. 1-90 (55 FR 9033); and 29 CFR 
part 1911. 

Signed at Washington, DC this 7th day of 
November 1990. 

Gerard F. Scannell, 

Assistant Secretary of Labor. 

[FR Doc. 90-26751 Filed 11-13-90; 8:45 am] 
BILLING CODE 4510-26-M 
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DEPARTMENT OF TRANSPORTATION 
Coast Guard | 


33 CFR Part 100 


[CGD13 90-17] 


Marine Event, National Maritime Week 
Tugboat Races, Seattle, WA 


AGENCY: Coast Guard, DOT. 


ACTION: Notice of proposed rule 
making. 


SUMMARY: The Coast Guard is 
considering a proposal to establish a 
permanent area of controlled navigation 
upon the waters of Elliott Bay, Seattle, 
Washington, annually on the third or 
fourth Saturday in May from 12 p.m. 
PDT until 4:30 p.m. PDT. This is 
necessary due to the Seattle Maritime 
Week Tugboat Races. The Coast Guard, 
through this action, intends to promote 
the safety of spectators and participants 
in this event by establishing an 
exclusionary zone to keep spectator 
vessels from interfering with the races 
or from being damaged by the large 
wakes thrown by the tugs while racing. 


DATES: Comments must be received on 
or before December 31, 1990. 


ADDRESSES: Comments and other 
materials referenced in this notice will 
be available for inspection and copying 
at USCG Group Seattle, 1519 Alaskan 
Way South, Seattle, Washington 98134. 
Normal office hours are between 8 a.m. 
and 4 p.m., Monday through Friday, 
except holidays. Comments may also be 
hand-delivered to this address. 


FOR FURTHER INFORMATION CONTACT: 
LTJG D. A. Kearns, Assistant 
Operations Officer, Coast Guard Group 
Seattle; Tel: 206-286-5412. 


SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in this rulemaking by 
submitting written views, data or 
arguments. Persons submitting 
comments should include their names 
and addresses, identify this notice 
(CGD13 90-17) and the specific section 
of the proposal to which their comments 
apply, and. give reasons for each 
comment. The regulations may be 
changed in light of comments received. 
All comments received before the 
expiration of the comment period will be 
considered before final action is taken 
on this proposal. No public hearing is 
planned, but one may be held if written 
requests for a hearing are received and 
it is determined that the opportunity to 
make oral presentations will aid the 
rulemaking process. 


Drafting Information: 


The drafters of this notice are LT]G 
D. A. Kearns, project officer, and LT D. 
K. Schram, project attorney, Coast 
Guard District Thirteen Legal Office. 


Discussion of Proposed Regulations 

The Seattle Maritime Week Tugboat 
Races are held as part of National 
Maritime Week. The races are 
conducted in Elliott Bay, Seattle, 
Washington between Pier 57 and pier 86, 
approximately 300 years off shore. The 
event is sponsored by the Port of Seattle 
Chapter of the Propeller Club. A large 
number of spectators are expected to 
gather on the waters of Elliott Bay near 
the race course. This regulation is 
required to ensure the safety of both the 
spectators and race participants. A local 
notice to mariners will be released 
several weeks prior to the event which 
will specify either the third or fourth 
Saturday in May. 
Federalism Implications 

This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612, and it appears that this 
rulemaking does not have sufficient 
federalism implications to warrant the 
preparation of a Federalism 
Assessment. However, comments 
regarding possible impact this proposed 
rule may have on federalism concerns 
are requested. This assessment may be 
changed in light of comments received. 


Environmental Assessment 


The proposed rule affects only a small 
portion of Elliott Bay during the annual 
Maritime Week Tugboat Races and 
appears to be categorically excluded 
from environmental assessment 
requirements. However, comments 
addressing possible impact this 
proposed change may have on the 
human environment or potential 
inconsistencies with any federal, state, 
or local law or administrative 
determination relating to the 
environment are solicited. A final 
determination regarding the possible 
need for an environmental assessment 
will be made after receipt of written 
comments. 


Economic Assessment and Certification 


These proposed regulations are 
considered to be non-major under 
Executive Order 12291 on Federal 
Regulation and nonsignificant under 
Department of Transportation regulatory 
policies and procedures (44 FR 11034; 
February 26, 1979). The economic impact 
of this proposal is expected to be 
minimal, as it affects only a small 
section of Elliott Bay and will be in 
effect for less than 5 hours on a 
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Saturday. A full regulatory evaluation is 
unnecessary. The permanent regulation 
will provide improved public notice of 
the event and promote safety. Since the 
impact of this proposal is expected to be 
minimal, the Coast Guard certifies that, 
if adopted, it will not have a significant 
economic impact on a substantial 
number of small entities. 


List of Subjects in 33 CFR Part 100 
Marine event, Navigation (water). 
Proposed Regulations 
In consideration of the foregoing, the 
Coast Guard proposes to amend part 100 


of title 33, Code of Federal Regulations 
as follows: 


PART 33—[AMENDED] 


1. The authority citation for part 100 
continues to read as follows: 

Authority: 33 U.S.C. 1233; 49 CFR 1.46; and 
33 CFR 100.35. 

2. Section 100.1309 is added to read as 
follows: 


§ 100.1309 Seattie Maritime Week Tugboat 
Races 

(a) Regulated area: By this regulation, 
the Coast Guard will restrict general 
navigation and anchorage, and prohibit 
entry by persons, on the waters of Elliott 
Bay in an area bounded by the following 
points: 


Latitude 
47°37'30" N. 
47°37'42" N. 
47°36'26" N. 
47°36'14" N. 


Longitude 
122°22'48" W. 
122°22'33" W. 
122°20'27" W. 
122°20'43” W. 


This restricted area resembles a 
rectangle measuring approximately 3900 
yards along the shoreline between Pier 
57 end Pier 89, and extending 
approximately 400 years into Elliott Bay. 

(b} Special local regulations: (1) This 
event will take place annually from 12 
p.m. P.D.T. to approximately 4:30 p.m. 
PDT on the third or fourth Saturday in 
May on the described waters of Elliott 
Bay near Seattle, Washington. 

(2) Persons or vessels (other than 
official or racing vessels) shall not enter 
er remain in the exclusionary area 
described in paragraph (a) during the 
hours this regulation is in effect. 

(3) Patrol of the described area will be 
under the direction of a designated 
Coast Guard Patrol Commander. The 
Patro) Commander is empowered to 
farbid vessels or persons from entering 
the regwiated area described in 
paragraph (a) of this section during the 
hours this regulation is in effect. 

(4) A succession of sharp, short 
signelg by whistle, siren, or horn, from 
vessels patrolling the area under the 
direction of the Patrol Commander shall 
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serve as a signal to stop. Vessels or 
persons signaled to stop shall comply 
with the orders of the Patrol vessels: 
Failure to do so may result in expulsion 
from the area, citation for failure to 
comply, or both. 

Dated: November 6, 1990. 
Rudy K. Peschel, 
Commander, Thirteenth Coast Guard District, 
DOT-U.S. Coast Guard. 
[FR Doc. 90-26851 Filed 11-13-90; 8:45 am] 
BILLING CODE 4910-14-M 


33 CFR Part 100 
[CGD13 90-15] 


Marine Event, Tacoma 4th of July Air 
Show and Fireworks Display, Tacoma, 
WA 


AGENCY: Coast Guard DOT. 


ACTION: Notice of proposed rule making. 


SUMMARY: The Coast Guard is 
considering a proposal to establish a 
permanent area of controlled navigation 
upon the waters of Commencement Bay, 
Tacoma, Washington, annually on every 
July 4th from 11 a.m. PDT until 11 p.m. 
PDT. This is necessary due to the 
Tacoma 4th of July Air Show and 
Fireworks Display. The Coast Guard, 
through this action, intends to promote 
the safety of spectators and participants 
in this event by establishing an 
exclusionary area for both the air show 
and the fireworks display. The center of 
the exclusionary area for the air show 
will be 1000 yards northeast of 
Tacoma’s Old Town Dock and will 
measure approximately 1500 yards by 
1000 yards, with the major axis running 
110° magnetic. The exclusionary area for 
the fireworks display will be a 340 yard 
radius around the fireworks display 
barge which will be positioned 340 
yards north of Tacoma’s Old Town 
Dock. 

DATES: Comments must be received on 
or before December 31, 1990. 
ADDRESSES: Comments and other 
materials referenced in this notice will 
be available for inspection and copying 
at USCG Group Seattle, 1519 Alaskan 
Way South, Seattle, Washington 98134. 
Normal office hours are between 8 a.m. 
and 4 p.m., Monday through Friday, 
except holidays. Comments may also be 
hand-delivered to this address. 

FOR FURTHER INFORMATION CONTACT: 
LTJG D. A. Keerns, Assistant 
Operations Officer, Coast Guard Group 
Seattle, Tel.: 206-286-5412. 
SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in this rulemaking by 
submitting written views, data or 


arguments. Persons submitting 
comments should include their names 
and addresses, identify this notice 
(CGD13 90-15) and the specific section 
of the proposal to which their comments 
apply, and given reasons for each 
comment. The regulations may be 
changed in light of comments received. 
All comments received before the 
expiration of the comment period will be 
considered before final action is taken 
on this proposal. No public hearing is 
planned, but one may be held if written 
requests for a hearing are received and 
it is determined that the opportunity to 
make oral presentations will aid the 
rulemaking process. 


Drafting Information 


The drafters of this notice are LTJG D. 
A. Kearns, project officer, and LT D. K. 
Schram, project attorney, Coast Guard 
District Thirteen Legal Office. 


Discussion of Proposed Regulations 


These events are sponsored by the 
Fourth of July Extravaganza 
Commission, a non-profit organization. 
The Air Show is scheduled to be 
conducted above the waters of 
Commencement Bay near the area of 
Old Town Dock at Tacoma, 
Washington. FAA regulations (FAA 
Order 8440.5A) require that no 
spectators be allowed below the area 
designated for aerobatics. The 
Fireworks Display is scheduled to be 
conducted from a barge located on the 
waters of Commencement Bay near the 
area of the Old Town Dock at Tacoma, 
Washington. This one day event attracts 
a large number of spectators gathered 
on the waters near both the Air Show 
and Fireworks Display. To promote the 
safety of both the spectators and 
participants, this special local regulation 
is required to keep spectators away 
from the Air Show aerobatics area and 
the explosive fireworks barge. 


Federalism Implications 


This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612, and it appears that this 
rulemaking does not have sufficient 
federalism implications to warrant the 
preparation of a Federalism 
Assessment. However, comments 
regarding possible impact this proposed 
rule may have on federalism concerns 
are requested. This assessment may be 
changed in light of comments received. 


Environmental Assessment 


The proposed rule affects only a small 
portion of Commencement Bay during 
the annual air show and fireworks 
display and appears to be categorically 
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excluded from environmental 
assessment requirements. However, 
comments addressing possible impact 
this proposed change may have on the 
human environment or potential 
inconsistencies with any Federal, state, 
or local law or administrative 
determination relating to the 
environment are solicited. A final 
determination regarding the possible 
need for an environmental assessment 
will be made after receipt of written 
comments. 


Economic Assessment and Certification 


These proposed regulations are 
considered to be non-major under 
Executive Order 12291 on Federal 
Regulation and nonsignificant under 
Department of Transportation regulatory 
policies and procedures (44 FR 11034; 
February 26, 1979). The economic impact 
of this proposal is expected to be 
minimal, as it affects only a small 
section of Commencement Bay and will 
be in effect for less than twelve hours 
during the Fourth of July Independence 
Day national holiday. A full regulatory 
evaluation is unnecessary. The 
permanent regulation will provide 
improved public notice of the event and 
promote safety. 

Since the impact of this proposal is 
expected to be minimal, the Coast 
Guard certifies that, if adopted, it will 
not have a significant economic impact 
on a substantial number of small 
entities. 


List of Subjects in 33 CFR Part 100 
Marine event, Navigation (water). 
Proposed Regulations 


In consideration of the foregoing, the 
Coast Guard proposes to amend part 100 
of title 33, Code of Federal Regulations 
as follows: 

1. The authority citation for part 100 
continues to read as follows: 

Authority: 33 U.S.C. 1233; 49 CFR 1.46; and 
33 CFR 100.35. 

2. Section 100.1307 is added to read as 
follows: 


§ 100.1307 Tacoma Fourth of July air 
show and fireworks display. 


(a) Regulated area: By this regulation, 
the Coast Guard will restrict general 
navigation and anchorage, and prohibit 
entry by persons, on the waters of: 

(1) Commencement Bay in an area 
bounded by the following points: 


Latitude Longitude 
47°17" 32""N. 122°27' 45”"'W. 
47°17’ 03"N. 122°26' 57" W. 
47°16' 41"'N. 122°27' 26"'W. 
47°17’ 10"N. 122°28' 15”"'W. 
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This restricted area is a rectangle 
measuring approximately 1500 yards by 
1000 yards and is centered 
approximately 1000 yards northeast of 
the Tacoma Old Town Dock. The area 
will be marked by a minimum of six 
buoys to aid in identifying the 
boundaries. 

(2) Commencement Bay in an area 
within a 340 yards radius of the 
fireworks display barge positioned at 
latitude 47°16'43’N, longitude 
122°27"49''W. This circular exclusionary 
area is located approximately 340 yards 
north of Tacoma’s Old Town Dock. 

(b) Special local Regulations: (1) 
These events will take place annually 
from 11 a.m. PDT to approximately 11:30 
p.m. PDT on each July 4, in and above 
the described waters of Commencement 
Bay, Tacoma, Washington. 

(2) Persons or vessels other than 
official vessels, shall not enter or remain 
in the area described in paragraph (a) of 
this section during the hours this 
regulation is in effect. 

(3) Patrol of the described area will be 
under the direction of a designated 
Coast Guard Patrol Commander. The 
Patrol Commander is empowered to 
forbid vessels or persons from entering 
the area described in paragraph (a) of 
this section during the hours this 
regulation is in effect. 

(4) A succession of sharp, short 
signals by whistle, siren, or horn, from 
vessels patrolling the area under the 
direction of the Patrol Commander shall 
serve as a signal to stop. Vessels or 
persons signaled shall stop and shall 
comply with the orders of the patrol 
vessel: Failure to do so may result in 
expulsion from the area, citation for 
failure to comply, or both. 


Dated: November 6, 1990. 
Rudy K. Peschel, 


Commander, Thirteenth Coast Guard District, 
DOT-U.S. Coast Guard. 


[FR Doc. 90-26852 Filed 11-13-90; 8:45 am] 
BILLING CODE 4910-14-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

[FRL-3858-5] 


Approval and Promulgation of 
implementation Plans; Indiana 


AGENCY: Environmental Protection 
Agency (EPA). 


ACTION: Proposed rule. 


SUMMARY: USEPA is proposing to 
disapprove as a revision to the Indiana 
State Implementation Plan (SIP) for total 
suspended particulates (TSP), 
amendments to Indiana Administrative 
Code (IAC) 326 IAC 6-1-8, 
Nonattainment Counties, and 326 IAC 6- 
1-7, Scope. The proposed revision would 
repeal section 326 IAC 6-1-8, and add a 
new section (326 LAC 6-1-8.1) which 
contains new particulate matter 
emission limitations for Boilers 5 and 6 
at the Joseph E. Seagram and Sons, Inc. 
(Seagram), facility in Lawrenceburg, 
Dearborn County, Indiana. This revision 
would also amend section 326 IAC 6-1-7 
to include a reference for the new 
section. USEPA’s action is based upon a 
revision request which was submitted 
by the State to satisfy the requirements 
of the Clean Air Act (Act). 

DATES: Comments on this revision and 

on the proposed USEPA action must be 

received by December 14, 1990. 

ADDRESSES: Copies of this SIP revision 

and other materials relating to this 

rulemaking are available for inspection 
at the following address: (It is 

recommended that you telephone E. 

Marie Phillips at (312) 886-6034, before 

visiting the Region V office.) 

U.S. Environmental Protection Agency, 
Region V, Air and Radiation Branch, 
230 South Dearborn Street, Chicago, 
Illinois 60604. 

Written comments should be sent to: 
Gary Gulezian, Chief, Regulatory 
Analysis Section, Air and Radiation 
Branch (5AR-26), U.S. Environmental 
Protection Agency, Region V, 230 South 
Dearborn Street, Chicago, Illinois 60604. 
FOR FURTHER INFORMATION CONTACT: 

E. Marie Phillips, Air and Radiation 

Branch (5AR-26), U.S. Environmental 

Protection Agency, Region V, Chicago, 

Illinois 60604, (312) 886-6034. 

SUPPLEMENTARY INFORMATION: Under 

section 107 of the Clean Air Act (Act), 

USEPA has designated certain areas in 

each State as not attaining National 

Ambient Air Quality Standards 

(NAAQS) for TSP. For Indiana, see 43 

FR 8962 (March 3, 1978), 43 FR 45993 

(October 5, 1978) and 40 CFR 81.315. For 

these areas, part D of the Act, requires 

that the State revise its TSP SIP to 
provide for attaining the primary 

NAAQS by December 31, 1982. These 

SIP revisions must also provide for 

attaining the secondary NAAQS as soon 

as practicable. The requirements for an 
approvable SIP are described in the 

“General Preamble” for part D 

rulemaking published at 44 FR 20372 

(April 4, 1979), 44 FR 38583 (July 2, 1979), 

44 FR 50371 (August 28, 1979), and 44 FR 

67182 (November 23, 1979). 

Lawrenceburg Township, Dearborn 


47491 


County, in which the Seagram facility is 
located, has been designated by USEPA 
as nonattainment for TSP. 

On July 1, 1987, the USEPA published 
“Revisions to the National Ambient Air 
Quality Standards” (52 FR 24634), which 
revised the particulate matter standard 
and eliminated the TSP ambient air 
quality standard. The revised standard 
is expressed in terms of particulate with 
a nominal diameter of 10 micrometers or 
less (PMio). However, USEPA continues 
to process certain TSP SIP revisions at a 
state’s request. USEPA’s policy (52 FR 
24679) states that it will regard existing 
TSP SIPs as necessary interim 
particulate matter plans during the 
period preceding the approval of site- 
specific PMio SIPs. Regulations in the 
TSP SIP cannot be relaxed without a 
demonstration that the revision will not 
interfere with attainment or 
maintenance of the PMio NAAQS. 


I. Summary of State Submittal 


On March 3, 1989, the Indiana 
Department of Environmental 
Management (IDEM) submitted a 
proposed revision to the Indiana TSP 
SIP. This revision repeals section 326 
IAC 6-1-8, Nonattainment Counties, and 
adds a new section 326 IAC 6-1-8.1, 
Dearborn County Particulate Emission 
Limitations, which contains new 
particulate matter emission limitations 
for Seagram. This revision also amends 
section 326 LAC 6-1-7, Scope, to include 
reference to the new section. The 
following paragraphs describe the 
proposed requirements for Seagram. 

The proposed SIP revision. 
substantively affects particulate 
emission limitations for two boilers, 
identified as Seagram Boilers 5 and 6. 
Under the former regulation (326 IAC 6- 
1-8), emission limitations for these two 
boilers were independent. The 
emissions limitations for Boiler 5 were 
0.62 pounds of particulate matter per 
million British Thermal Units (Ibs/ 
MMBTU) and 209.0 tons of particulate 
matter per year. The emissions 
limitations for Boiler 6 were 0.010 lbs/ 
MMBTU and 5.2 tons/year. 

Under the replacement regulation (326 
IAC 6-1-8.1), the mass emission 
limitation for Boiler 6 is increased to 
0.180 lbs/ MMBTU. The revised mass 
emission limitation for Boiler 5 is 
dependent upon operations at Boiler 6. If 
Boiler 6 is being fired with natural gas or 
is not in operation, the mass emission 
limitation for Boiler 5 remains at 0.62 
Ibs/MMBTU. However, if Boiler 6 is 
being fired with fuel other than natural 
gas (presumably coal),.the mass 
emission limitation for Boiler 5 is 
reduced to 0.0180 lbs/MMBTU. The 





annual emissions limitation for Boiler 5 
is retained at 209 tons/year, but the 
independent annual emissions limitation 
for Boiler 6 is replaced with a joint 
annual emission limitation requiring the 
sum of 12 month emissions from both 
Boiler 6 and Boiler 5 not to exceed 214.2 
tons/year. Additional recordkeeping 
and reporting requirements are included 


revised regulation deletes emission 
limitations of zero for Boilers 1, 2, 3, and 
4, which are not operating.’ 

IL. Discussion of Proposed SIP Revision 

Section 326 IAC 6-1-8 currently 
allows both Seagram Boilers 5 and 6 to 
burn coai simultaneously. Sulfur dioxide 
emission limitations in 326 IAC 7-1-20, 
however, prohibit Boiler 5 from burning 
coal when Boiler 6 is burning any fuel 
other than natural gas. IDEM states that 
the limitations proposed in 326 IAC 6-1- 
8.1 would be consistent with this 
prohibition. 

The proposed SIP revision would 
increase allowable emissions from 
Boiler 6 from 2.4 pounds per hour (ibs/ 
hr) to 43.9 Ibs/hr, an increase of 41.5 
lbs/hr. When Boiler 6 is burning fuel 
other than natural gas, the allowable 
TSP emissions from Boiler 5 would be 
reduced from 106.0 Ibs/hr to 3.1 Ibs/hr, a 
decrease of 102.9 Ibs/hr. Boiler 5 can 
comply with this limit when burning 
either natural gas or 1 percent sulfur fuel 
oi) consistent with its SO, limit. 

Under this scenario, the combined 
allowable TSP emissions from Boilers 5 
and 6 would be reduced from the 
currently allowed rate of 108.5 Ibs/hr to 
47.0 lbs/hr. When Boiler 6 is burning 
natural gas or is not in operation, the 
allowable emission rate for Boiler 5 
would remain 0.62 Ibs/MMBTU (106.0 
ibs/hr). 

IDEM stated that they established the 
proposed 0.18 Ibs/MMBTU TSP 
emission limit for Boiler 6 to ensure that 
maximum PM, emissions would not 
increase as a result of this revision of 
the rule. When Boilers 5 and 6 are both 
burning coal, under the limits in the 
current rule, the maximum overall PMio 
emissions are an estimated 32 lbs/hr. 
The limits in the proposed rule result in 
an equivalent maximum overall PMio 
emission rate of 32 Ibs/hr when Boiler 6 
is burning coal and Boiler 5 is burning 
fuel oil. Boiler 6 has a taller stack and a 
higher plume rise than Boiler 5. IDEM 
stated that its review of the modeling 
analyses performed during development 
of its Dearborn County SO: rule, 326 
IAC 7-1-20, demonstrate that proposed 


1 If these boilers are placed back in operation, 
Seagram will heve to submit new emission limits for 
the units as SI? revisions. 


326 IAC 6-1-8.1 will not result in an 
increase in ambient concentrations of 
either TSP or PMio relative to that 
allowed by the existing rule. The 
submittal from the State also includes 
an atmospheric dispersion modeling 
analysis which was included in the 
Seagram submittal to the State. This 
modeling analysis, using the Industrial 
Source Complex Short Term {ISCST) 
model, was submitted to demonstrate 
that no adverse ambient impact would 
occur at the revised allowable emissions 
levels. 

The proposed combined annual 
emission limit for Boilers 5 and 6 is the 
sum of the individual limits contained in 
the existing rule. Combining annual 
limits provides Seagram flexibility in 
boiler usage, and IDEM states that the 
combination will not increase ambient 
particulate matter concentrations. 

Section 326 IAC 6-1-8.1({c)(6) contains 
new reporting requirements for Seagram 
to document compliance with the 
proposed emission limitations in 326 
IAC 6-1-8.1. In addition, amendments to 
326 IAC 6-1-7 are proposed to revise 
references to 326 IAC 6-1-8 to 326 IAC 
6-1-8.1. 


Ili. USEPA’s Analysis of the State 
Submittal 

Indiana’s submittal presents 
arguments for this SIP revision on the 
basis of two separate policies. This first 
policy is the requirement in TSP SIPs for 
reasonably available control technology 
(RACT). The State contends that (1) The 
present emission limits for Boiler 6 are 
infeasible, (2) fuel switching is too 
expensive, and {3) the original 1979 test 
used to establish the emission limit for 
Boiler 6 was incorrectly performed. 
These contentions imply that current 
limits for Boiler 6 do not represent 
RACT. The State does not, however, 
contend that the revised limits do 
represent RACT. 

The second policy is USEPA’s 
Emissions Trading Policy Statement 
(ETPS), described in the December 4, 
1986, Federal Register (51 FR 43814- 
43860). The State contends that the 
proposed SIP revision would yield a net 
decrease in allowable emissions, on the 
basis that the increase in the allowable 
emissions from Boiler 6 is more than 
offset by the decrease in allowable 
emissions at Boiler 5. However, the 
State does not provide a detailed 
analysis of the proposed revision as 
required by the ETPS. 

USEPA's evaluation concludes that 
the proposed SIP revision is not justified 
under either policy. With respect to 
RACT, the State has not submitted 
justification that the revised limits 
represent RACT. Further, the 


Federal Register / Vol. 55, No. 220 / Wednesday, November 14, 1990 / Proposed Rules 


calculations included in Seagram's 
analysis of existing limits contain 
significant flaws. As described in 
USEPA's technical support document: 
(1) The calculation of ash loading on the 
electrostatic precipitator {ESP) and then 
of the emissions escaping the ESP 
(reflecting a fixed but unsupported ESP 
control efficiency) were not adjusted for 
coal ash that does not reach the ESP; 
and (2) the cost comparison, which 
compares the fuel cost for Boiler 6 using 
virtually 100% coal versus 100% natural 
gas, does not provide a realistic 
assessment of costs of complying with 
current SIP limits. 

With respect to the emissions trading 
policy, a number of criteria are not 
addressed by the State. For example, the 
State did not address the attainment 
and SIP approval status of the area 
(therefore failing to identify which 
emission trading requirements apply), 
and the State did net show that baseline 
emissions estimates were calculated in 
accordance with the emission trading 
policy. 

The rationale for the proposed SIP 
revision as an emissions trade is that an 
increase in allowable emissions at 
Boiler 6 would be more than offset by a 
decrease in allowable emissions at 
Boiler 5. However, USEPA believes that 
this trade of allowable emissions would 
result in a net increase in actual 
emissions, as discussed below. 

Seagram’s submittal states that 
“Boiler No. 6 is utilized by Seagram as 
the principal source of steam production 
* * *, Boiler No. 5 is utilized by 
Seagram primarily * * * to heat the 
Facility and as a backup source for 
process steam.” That is, the actual hours 
of usage of Boiler 6 is much greater than 
the usage of Boiler 5. Consequently, the 
increase in actual emissions at Boiler 6 
would far outweigh any decrease in 
actual emissions at Boiler 5. 

Furthermore, the SIP submittal 
suggests that the decrease in allowable 
emissions at Boiler 5 will cause no 
actual decrease in emissions. The 
decrease in allowable emissions at 
Boiler 5 apparently results from a 
prohibition on burning coal at the same 
time Boiler 6 is burning coal. The 
submittal indicates that this prohibition 
already is in place due to the sulfur 
dioxide limits in 325 IAC 7-1-20. Thus, 
the change in allowable particulate 
matter emissions would not result in any 
actual reductions in particulate matter 
emissions beyond the reductions 
already effected by sulfur dioxide 
regulations. 

USEPA's ETPS requires that any 
relaxation of a particulate matter SIP be 
accompanied by a demonstration that 
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the NAAQS will be attained 
notwithstanding this relaxation. IDEM 
contends that the SIP revision would not 
increase allowable emissions. However, 
IDEM does not address the impact of the 
probable increase in actual emissions 
that would result from this revision. 
Thus, this SIP revision could cause or 
exacerbate violations of the NAAQS. 

A third relevant policy, included in 
the PMio SIP Development Guideline, 
states that particulate matter regulations 
may not be relaxed without a full 
modeling analysis demonstrating that 
the relaxed regulations provide 
sufficient enforceable measures to 
assure attainment of the PMio standards. 
Since no such attainment demonstration 
for Dearborn County has been provided 
by the State, relaxation of the 
particulate matter limits can not be 
approved. 

A further problem with the proposed 
SIP revision pertains to its 
enforceability. The proposed emission 
limitations at Boiler 5 are contingent 
upon the type of fuel being burned in 
Boiler 6. The proposed revision would 
effectively prohibit the simultaneous 
coal firing of Boilers 5 and 6. 

Enforcement of this revision would 
require daily record keeping of the times 
when each fuel type is fired at each of 
the two boilers. The proposed revision 
does not have such daily record keeping 
requirements. Consequently, no 
practical mechanism is provided to 
ensure that Seagram is complying with 
the contingent emission limitations on a 
continuous basis. 


IV. USEPA’s Proposed Rulemaking 
Action 


Indiana has presented arguments that 
this proposed SIP revision complies with 
two policies: (1) The policy requiring 
RACT, and (2) the emissions trading 
policy. USEPA concludes that the 
proposed revision does not meet either 
policy. First, the State has not 
demonstrated that the proposed revision 
represents RACT, and the calculations 
of economic reasonableness have 
significant flaws. Second, the submittal 
does not demonstrate the proposed 
revision is consistent with the emissions 
trading pclicy. In fact, the trade of 
allowable emission would allow 
significantly more emissions at Boilers 6 
while causing little or no actual 
emissions reduction at Boiler 5. 
Furthermore, the State provides no 
demonstration that this SIP revision, in 
conjunction with other emissions in the 
area, will not cause or exacerbate 
violations of the NAAQS. In addition, . 
the proposed SIP revision does not 
provide any appropriate enforcement 
mechanism to ensure that fuel selection 


at Boiler 5 is contingent on fuel selection 
at Boiler 6, as necessitated under the 
proposed revision. For these reasons, 
USEPA is proposing to disapprove the 
requested revision to 326 IAC 6-1-7 and 
326 LAC 6-1-8. 

Public comments are solicited on the 
requested SIP revision and on USEPA’s 
proposal to disapprove. Public 
comments received by December 14, 
1990, will be considered in the 
development of USEPA’s final 
rulemaking action. 

Nothing in this action should be 
construed as permitting or allowing or 
establishing a precedent for any future 
request for revision to any SIP. Each 
request for revision to the SIP shall be 
considered separately in light of specific 
technical, economic, and enviornmental 
factors and in relation to relevant 
statutory and regulatory requirements. 

This action has been classified as a 
Table Two action by the Regional 
Administrator under the procedures 
published in the Federal Register on 
January 19, 1989, (54 FR 2214-2225). On 
January 6, 1989, the Office of 
Management and Budget waiver Table 
Two and Three SIP revisions (54 FR 222) 
from the requirements of section 3 of 
Order 12291 for a period of 2 years. 

Under 5 U.S.C. 605(b), the 
Administrator has certified that this SIP 
disapproval will not have a significant 
economic impact on a substantial 
number of small entities because it 
applies to only one source, Joseph E. 
Seagram and Sons, Inc. 


List of Subjects in 40 CFR Part 52 


Air pollution control, Environmental 
protection, Incorporation by reference, 
Intergovernmental relations, Particulate 
matter. 

Dated: October 30, 1990. 

Valdas V. Adamkus, 

Regional Administrator. 

[FR Doc. 90-26318 Filed 11-13-90; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 261 
[SW-FRL-3860-6]- 


Hazardous Waste Management 
System; Identification and Listing of 
Hazardous Waste; Extension of 
Comment Period 


AGENCY: Environmental Protection 
Agency. 

ACTION: Proposed rule; extension of 
comment period. 


SUMMARY: EPA is extending the 
comment period on the proposed 
delisting decision for Bethlehem Steel 


47493 


Corporation, Chesterton, Indiana, which 
appeared in the Federal Register on 
September 19, 1990 (see 55 FR 38565). 
This extension of the comment period is 
provided to allow commenters an 
opportunity to finalize their data 
gathering efforts and responses to the 
Agency’s proposed decision. 

DATES: EPA will accept public 
comments on the proposed decision 
until December 3, 1990. Comments 
postmarked after the close of the 
extended comment period will be 
stamped “late”. 


ADDRESSES: Send three copies of your 
comments to EPA. Two copies should be 
sent to the Docket Clerk, Office of Solid 
Waste (OS-305), U.S. Environmental 
Protection Agency, 401 M Street, SW., 
Washington, DC 20460. A third copy 
should be sent to Jim Kent, Variances 
Section, Characterization and 
Assessment Division, CAD/OSW (OS- 
333), U.S. Environmental Protection 
Agency, 401 M Street, SW., Washington, 
DC 20460. Identify your comments at the 
top with this regulatory docket number: 
“F-90-B1DP-FFFFF”. 

The RCRA regulatory docket where 
this information can be viewed is 
located at the U.S. Environmental 
Protection Agency, 401 M. Street, SW. 
(Room M2427), Washington, DC 20460. 
The docket is open from 9 a.m. to 4 p.m., 
Monday through Friday, excluding 
Federal holidays. Call (202) 475-9327 for 
appointments. The public may copy 
material from any regulatory docket at a 
cost of $0.15 per page. 


FOR FURTHER INFORMATION CONTACT: 
For general information, contact the 
RCRA Hotline, toll free at (800) 424— 
9346, or at (202) 382-3000. For technical 
information concerning this notice, 
contact Chichang Chen, Office of Solid 
Waste (OS-333), U.S. Environmental 
Protection Agency, 401 M Street, SW.., 
Washington, DC 20460, (202) 382-4782. 


SUPPLEMENTARY INFORMATION: On 
September 19, 1990, EPA proposed to 
deny a petition submitted by Bethlehem 
Steel Corporation (BSC), Chesterton, 
Indiana, pursuant to 40 CFR 260.20 and 
260.22, to exclude certain solid wastes 
generated at its facility from the list of 
hazardous wastes contained in 40 CFR 
261.31 and 261.32. The petitioned waste 
is currently being managed in a series of 
waste piles at BSC’s Chesterton, Indiana 
facility. See 55 FR 38565 for a more 
detailed explanation of why the Agency 
proposed to deny BSC’s petition. 

On October 29, 1990, the Agency 
received a request from one commenter 
to extend the comment period so that 
the commenter could obtain analytical 
results from outside laboratories in time 
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to include such data with the 
commenter’s response to the Agency's 
proposed decision. The Agency 
considered the commenter’s request and 
has decided to extend the comment 
period for 30 days to allow the 
commenter to obtain these data. 

The public comment period for the 
proposed rule was originally scheduled 
to end on November 3, 1990. Today's 
notice extends the public comment 
period for the propesed rule to allow 
commenters an opportunity to finalize 
their data gathering efforts and 
responses to the Agency's proposed 
decision. 


Dated: November 5, 1990. 
Jeffery D. Denit, 
Deputy Director, Office of Solid Waste. 
[FR Doc. 90-26833 Filed 11-13-90; 8:45 am] 
BILLING CODE 6560-50-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 73 
[MM Docket No. 90-530, RM-7472] 


Radio Broadcasting Services; Baker, 
CA 


AGENCY: Federal Communications 
Commission. 
ACTION: Proposed rule. 


SUMMARY: This document requests 
comments on a petition filed on behalf 
of Althea Bauers seeking the allotment 
of Channel 261B to Baker, California, as 
that community's second local FM 
broadcast service. Coordinates for this 
proposal are 35-15-42 and 116-19-20. 
DATES: Comments must be filed on or 
before December 31, 1990, and reply 
comments on or before January 15, 1991. 
ADDRESSES: Federal Communications 
Commission, Washington, DC 20554. In 
addition to filing comments with the 
FCC, interested parties should serve the 
petitioner's counsel, as follows: Daniel 
F. Van Horn, Esq., Arent, Fox, Kintner, 
Plotkin & Kahn, 1050 Connecticut . 
Avenue, NW., Washington, DC 20036- 
5339. 

FOR FURTHER INFORMATION CONTACT: 
Nancy Joyner, Mass Media Bureau, (202) 
634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission's Notice of 
Proposed Rule Making, MM Docket No. 
90-530, adopted October 25, 1990, and 
released November 8, 1990. The full text 
of this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch {room 230), 1919 M 


Street, NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission's 
copy contractors, International 
Transcription Service, (202) 857-3800, 
2100 M Street, NW., suite 140, 
Washington, DC 20037. 

Provisions of the Regulatory 
Flexibility Act of 1980 do not apply to 
this proceeding. 

Members of the public should note 
that from the time a Notice of Proposed 
Rule Making is issued until the matter is 
no longer subject to Commission 
consideration or court review, all ex 
parte contacts are prohibited in 
Commission proceedings, such as this 
one, which involve channel allotments. 
See 47 CFR 1.1204(b) for rules governing 
permissible ex parte contacts. 

For information regarding proper filing 
procedures for comments, see 47 CFR 
1.415 and 1.420. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 

Federal Communications Commission. 

Beverly McKittrick, 


Assistant Chief, Policy and Rules Division, 
Mass Media Bureau. 


[FR Doc. 90-26861 Filed 11-13-90; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
[MM Docket No. 90-526, RM-7422] 


Radio Broadcasting Services; Eagle, ID 


AGENCY: Federal Communications 
Commission. 
ACTION: Proposed rule. 


SUMMARY: In response to a petition filed 


by Cynthia Anne Siragusa, this 
document proposes the allotment of 
Channel 300C2 to Eagle, Idaho, as that 
community's first local FM service. The 
coordinates for this proposal are North 
Latitude 43-41-42 and West Longitude 
116-21-12. 

DATES: Comments must be filed on or 
before December 31, 1990, and reply 
comments on or before January 15, 1991. 
ADDRESSES: Federal Communications 
Commission, Washington, DC 20554. In 
addition to filing comments with the 
FCC, interested parties should serve the 
petitioner, or its counsel or consultant, 
as follows: Denise B. Moline, McCabe & 
Allen, 9105 Qwens Drive, P.O. Box 2126, 
Manassas Park, VA 22111 (Attorney for 
petitioner). 

FOR FURTHER INFORMATION CONTACT: 
Nancy J. Walis, Mass Media Bureau, 
(202) 634-8530. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission's Notice of 
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Proposed Rule Making, MM Docket No. 
90-526, adopted October 22, 1990, and 
released November 8, 1990. The full text 
of this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch {room 230), 1919 M 
Street, NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission's 
copy contractors, International 
Transcription Service, (202) 857-3800, 
2100 M Street, NW., suite 140, 
Washington, DC 20037. 

Provisions of the Regulatory 
Flexibility Act of 1980 do not apply to 
this proceeding. 

Members of the public should note 
that from the time a Notice of Proposed 
Rule Making is issued until the matter is 
no longer subject to Commission 
consideration or court review, all ex 
parte contacts are prohibited in 
Commission proceedings, such as this 
one, which involve channel allotments. 
See 47 CFR 1.1204(b) for rules governing 
permissible ex parte contacts. 

For information regarding proper filing 
procedures for comments, see 47 CFR 
1.415 and 1.420. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


Federal Communications Commission. 
Beverly McKittrick, 

Assistant Chief, Policy and Rules Division, 
Mass Media Bureau. 

[FR Doc. 90-26862 Filed 11-13-90; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
{MM Docket No. 90-528, RM-7498] 


Radio Broadcasting Services; McLain, 
MS 


AGENCY: Federal Communication 


SUMMARY: This document requesis 
comments on a petition filed by 
Community Broadcasting Company, Inc., 
proposing the allotment of FM Channel 
245A to McLain, Mississippi, as that 
community's first local broadcast 
service. There is a site restriction 11.7 
kilometers {7.3 miles) southagast of the 
community. The coordinates for Channel 
245A are 31-03-54 and 88-43-01. 

DATES: Comments must be filed on or 
before December 31, 1990, and reply 
comments on or before January 15, 1991. 
ADDRESSES: Federal Communications 
Commission, Washington, DC 20554. In 
addition to filing comments with the 
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FCC, interested parties should serve the 
petitioner, or its counsel or consultant, 
as follows: John S. Neely, Miller & 
Fields, P.C., P.O. Box 33003, Washington, 
DC 20033, (Counsel for the Petitioner). 
FOR FURTHER INFORMATION CONTACT: 
Kathleen Scheuerle, Mass Media 
Bureau, (202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission's Notice of 
Proposed Rule Making, MM Docket No. 
90-528, adopted, October 23, 1990, and 
released November 8, 1990. The full text 
of this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (room 230), 1919 M 
Street, NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission's 
copy contractors, International 
Transcription Service, (202) 857-3800, 
2100 M Street, NW., suite 140, 
Washington, DC 20037. Provisions of the 
Regulatory Flexibility Act of 1980 do not 
apply to this proceeding. Members of the 
public should note that from the time a 
Notice of Proposed Rule Making is 
issued until the matter is no longer 
subject to Commission consideration or 
court review, all ex parte contacts are 
prohibited in Commission proceedings, 
such as this one, which involves channel 
allotments. See 47 CFR 1.1204(b) for 
rules governing permissible ex parte 
contacts. For information regarding 
proper filing procedures for comments, 
See 47 CFR 1.415 and 1.420. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


Federal Communications Commission. 
Beverly McKittrick, 

Assistant Chief, Policy and Rules Division, 
Mass Media Bureau. 

[FR Doc. 90-26863 Filed 11-13-90; 8:45 am] 
BILLING CODE 6712-01- 


47 CFR Part 73 


[MM Docket No. 90-527, RM-7302 and RM- 
7490} 


Radio Broadcasting Services; Marshali 
and Huntsviile, MO 


AGENCY: Federal Communications 
Commission. 
ACTION: Proposed rule. 


SUMMARY: This document requests 
comments on two mutually exclusive 
petitions for rule making. Ms. Garnet 
Tuttle requests the allotment of Channel 
248C2 to Marshall, Missouri, as that 
community's second FM broadcast 
service. A site restriction 14.6 kilometers 
(9 miles) north of the community is 


required to accommodate this allotment. 
The coordinates for Channel 248C2 at 
Marshall are 39-14-41 and 93-09-37. 
Contemporary Broadcasting, Inc., 
proposes the substitution of Channel 
247C2 for Channel 223A at Huntsville, 
Missouri, and modification of its 
construction permit {BPH-890719MC) for 
Channel 223A to specify Channel 247C2. 
This proposal could provide a first wide 
coverage area station for Huntsville. 
The coordinates for Channel 247C2 at 
Huntsville are 39-38-00 and 92-27-00. 


DATES: Comments must be filed on or 
before December 31, 1990 comments on 
or before January 15, 1991. 


ADDRESSES: Federal Communications 
Commission, Washington, DC 20554. In 
addition to filing comments with the 
FCC, interested parties should serve the 
petitioner, or its counsel or consultant, 
as follows: 


Ms. Garnet Tuttle, 533 Ashbury Drive, 
Fond du Lac, Wisconsin, 54935 

Larry G. Fuss, Contemporary 
Communications, Post Office Box 159, 
Fayetteville, Georgia 30214, 
(Consultant to Garnet Tuttle). 

Contemporary Broadcasting, Inc., 1360 S 
5th Street, suite 365, St. Charles, 
Missouri 63301. 


FOR FURTHER INFORMATION CONTACT: 
Kathleen Scheuerle, Mass Media 
Bureau, (202) 634-6530. 


SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission's Notice of 
Proposed Rule Making, MM Docket No. 
90-527, adopted October 22, 1990, and 
released November 8, 1990. The full text 
of this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch {room 230), 1919 M 
Street, NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission's 
copy contractors, International 
Transcription Service, (202) 857-3800, 
2100 M Street, NW.., suite 140, 
Washington,-DC 20037. 

Provisions of the Regulatory 
Flexibility Act of 1980 do not apply to 
this proceeding. 

Members of the public should note 
that from the time a Notice of Proposed 
Rule Making is issued until the matter is 
no longer subject to Commission 
consideration or court review, all ex 
parte contacts are prohibited in 
Commission proceedings, such as this 
one, which involve channel allotments. 
See 47 CFR 1.1204(b} for rules governing 
permissible ex parte contacts. For 
information regarding proper filing 
procedures for comments, See 47 CFR 
1.415 and 1.420. 
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List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


Federal Communications Commission. 
Kathleen B. Levitz, 

Deputy Chief, Policy and Rules Division, 
Mass Media Bureau. 

[FR Doc. 90-26864 Filed 11-13-90; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
[MM Docket No. 90-529, RM-7440] 


Radio Broadcasting Services; Waupun 
and Omro, Wi 


AGENCY: Federal Communications 
Commission. 


ACTION: Proposed rule. 


SUMMARY: This document requests 
comments on a petition filed by 
Midwest Dimensions, Inc., permittee of 
Station WPKR(FM), Channel 258C2, 
Waupun, Wisconsin, proposing a change 
of community of license for Channel 
258C2 from Waupun to Omro, 
Wisconsin, and the modification of the 
construction permit to specify the new 
community. The coordinates for Channel} 
258C2 are 43-50-51 and 88-51-31, with a 
site restriction 23.4 kilometers (14.5 
miles) southwest of the community. 


DATES: Comments must be filed on or 
before December 31, 1990 and reply 
comments on or before January 15, 1991. 


ADDRESSES: Fedeal Communications 
Commission, Washington, DC 20554. In 
addition to filing comments with the 
FCC, interested parties should serve the 
petitioner, or its counsel or consultant, 
as follows: Eugene T. Smith, 715 G 
Street, SE., Washington, DC 20003, 
(Counsel for the petitioner). 

FOR FURTHER INFORMATION CONTACT: 
Kathleen Scheuerle, Mass Media 
Bureau, (202) 634-6530. 


SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission's Notice of 
Proposed Rule making, MM Docket No. 
90-529, adopted October 23, 1990, and 
released November 8, 1990. The full text 
of this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (room 230), 1919 M 
Street, NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission's 
copy contractors, International 
Transcription Service (202} 857-3800, 
2100 M Street, NW., suite 140, 
Washington, DC 20037. 

Provisions of the Regulatory 
Flexibility Act of 1980 do not apply to 
this proceeding. 
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Members of the public should note 
that from the time a Notice of Proposed 
Rule Making is issued until the matter is 
no longer subject to Commission 
consideration or court review, all ex 
parte contacts are prohibited in 
Commission proceedings, such as this 
one, which involve channel allotments. 
See 47 CFR 1.1204(b) for rules governing 
permissible ex parte contacts. For 
information regarding proper filing 
procedures for comments, See 47 CFR 
1.415 and 1.420. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


Federal Communications Commission. 
Beverly McKittrick, 

Assistant Chief, Policy and Rules Division, 
Mass Media Bureau. 

[FR Doc. $0-26865 Filed 11-13-90; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
[MM Docket No. 90-162; FCC 90-351} 


Evaluation of the Syndication and 
Financial interest Rules 


AGENCY: Federa! Communications 
Commission. 
ACTION: Proposed rule. 


SUMMARY: The Commission issued a 
Further Notice of Proposed Rulemaking 
in order to solicit additional information 
on possible modifications to its financial 
interest and syndication rules in order to 
develop a fuller record on these issues. 
DATES: Comments are due on or before 
November 21, 1990 and reply comments 
are due December 21, 1990; an en banc 
hearing will be held on December 14, 
1990 to receive oral testimony. 
ADDRESSES: Federal Communications 
Commission, 1919 M Street, NW., 
Washington, DC 20554. 

FOR FURTHER INFORMATION CONTACT: 
Alexandra M. Wilson, Office of General 
Counsel, Federal Communications 
Commission, (202) 632-7020. 
SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission’s Further 
Notice of Proposed Rulemaking, adopted 
October 22, 1996, FCC 90-351. The full 
text of this Commission Further Notice 
of Proposed Rulemaking is available for 
inspection and copying during normal 
business hours in the FCC Docket 
Branch (Room 2360), 1919 M Street, NW., 
Washington, DC. The full text of this 
Further Notice of Proposed Rulemaking 
may also be purchased from the 
Commissioner's copy contractor, 
International Transcription Services, 
Inc., 2100 M Street, NW., Washington, 
DC 20037, (202) 857-3800. 


Title: Proposals to Modify the 
Commission's Financial Interest and 
Syndication Rules for Television 
Networks 


Summary of Further Notice 


1. On March 14, 1990, the Commission 
instituted a new rulemaking proceeding 
to evaluate the financial interest and 
syndication rules set forth in 47 CFR 
73.658(j).2 After reviewing the comments 
and reply comments submitted on the 
notice of proposed rulemaking, we are 
adopting this further notice to solicit 
comment on a variety of specific 
proposals developed during the course 
of the proceeding. In general, the 
proposals suggest modification of the 
financial interest rule, subject to certain 
safeguards, and a narrowing of the 
prohibition against network 
participation in foreign and domestic 
syndication. In order to better assess the 
merits of these proposals, we will also 
hold one day of en banc hearings on 
December 14, 1990 in Washington, DC to 
receive oral testimony from interested 
parties. We stress that, by asking for 
additional comment on specific 
proposals, we are not foreclosing the 
possibility that we will either retain or 
repeal the financial interest and 
syndication rules in their entirety, or 
adopt rule modifications different from 
those discussed in the further notice. 


Financial Interests 


2. We believe it would be fruitful to 
further explore the proposals made by 
several commenters that we permit the 
television networks to purchase 
financial interests from program 
producers, provided they abide by 
regulatory restrictions designed to guard 
against anticompetitive conduct and 
ensure program diversity. In this regard, 
we believe that there are at least two 
fundamental approaches we could take. 
The first would entail regulating in some 
fashion the negotiations that take place 
when a network is interested in 
purchasing a program from an outside 
producer for exhibition on its network. 
The second alternative is to somehow 
limit the number or types of programs in 
which a network could acquire financial 
interests. 

3. With respect to the first approach, 
we seek comment on whether program 
producers should be permitted, on an 
unrestricted basis, to sell financial 
interests to the networks as long as the 
producer initiates the offer to sell, with 
no coercion by the networks. 
Alternatively, we seek comment on 


1 Notice of Proposed Rulemaking in MM Docket 
No. 90-162, FCC 90-100, adopted March 14, 1990 (55 
FR 11222, March 27, 1990). 
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whether the networks should be allowed 
to acquire financial interests in non-in- 
house produced programs, provided that 
(a) negotiations for such interests are 
held separately from the negotiations 
over network exhibition rights and only 
after the program has been scheduled 
for its initial network run, and (b) the 
networks are prohibited from 
subsequently discriminating against 
programs in which they hold no 
financial interests. 

4. With respect to the second 
approach, we seek comment on three 
separate proposals on how we might 
permit network acquisition of financial 


‘interests with safeguards by limiting the 


number and/or types of programs in 
which the networks could hold 
ownership interests. Specifically, we 
seek comment on whether the 
Commission should (a) cap the 
percentage of scheduled programs in 
which the networks could actively 
participate in production; (b) cap the 
percentage of scheduled programs in 
which a network could acquire financial 
interests of any kind, whether through 
active participation or passive 
investment; or (c) cap the percentage of 
a financial interest that a network 
would be permitted to acquire in 
individual programs. 

5. We note that market power 
assertions and evidence in this 
proceeding are not limited to the 
networks, and that some parties contend 
that the market power held by the major 
studios (or by highly successful 
independent producers) is no less or 
may be even greater than that of the 
networks. We accordingly seek 
comment on whether we should prevent 
outside producers from extracting 
commitments from the networks that go 
beyond the program under 
consideration, whether we should 
preclude the networks from insisting on 
financial interests as a condition 
precedent of network exhibition only in 
those programs produced by producers 
with little negotiating leverage, and 
whether we should request that the 
Department of Justice assume oversight 
of network/producer relationships and 
transactions since it currently 
administers both the network and studio 
consent decrees. 


Syndication 


6. Several commenters in this 
proceeding allege that network 
participation in the syndication business 
would raise concerns over network 
extraction of, or underpayment for, 
syndication rights, network favoritism of 
shows in which they own syndication 
rights, potential loss of program 
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diversity through network curtailment of 
producers’ financial and/or creative 
independence, and potential 
manipulation of the off-network 
syndication market to the disadvantage 
of independent stations. We accordingly 
seek comment on what ways, if any, the 
above-discussed proposals for 
safeguarding against a network's 
extraction of a financial interest would 
provide an effective safeguard against 
similar concerns in the direct network 
acquisition of syndication rights. In 
particular, we seek comment on whether 
we should permit the networks to retain 
a profit participation in future revenues 
from the domestic syndication of a 
television program, but continue to bar 
them from actively engaging in the 
business of domestic syndication. 
Alternatively, we request comment on 
whether we should allow the networks 
to hold syndication rights, but limit the 
number and types of programs in which 
they could acquire or retain such rights. 
Comment is also sought on whether 
similar limitations should be placed on 
network involvement in foreign 
syndication, or whether the foreign 
syndication restriction can safely be 
lifted in its entirety at this time. 

7. In the event we were to allow the 
networks to acquire certain syndication 
rights, comment is also sought on 
whether we should adopt additional 
safeguards designed to prevent network 
discrimination against non-affiliates and 
anticompetitive warehousing. 
Specifically, we seek comment on 
whether a network engaged in the 
business of domestic syndication could 
be presumed not to be faoring its 
affiliates so long as no more than a 
certain percentage of its syndication 
sales were made to those affiliates. We 
also seek comment on whether any anti- 
warehousing provision should expressly 
define the time periods within which a 
program would have to be made 
available for airing in the syndication 
market once it had completed its 
network run, or whether it would be 
sufficient to state that such programs 
must be made available on a 
“commercially timely basis.” 


International Implications 


8. We note that in recent years, there 
has been an increased interest by 
foreign investors in acquiring U.S. 
production assets. Such foreign 
investments clearly signal the increasing 
globalization of the entertainment 
programming marketplace. In order to 
better understand the roles that U.S. and 
foreign firms may play in this 
marketplace, we seek additional 
information about the forces that are 
driving the acquisition of U.S. 


entertainment production assets by 
foreign entities and whether the pattern 
of increased foreign investment is likely 
to continue. We also seek comment on 
what categories of companies are most 
likely to acquire production assets in the 
future and why. Finally, we solicit 
comment on whether U.S. companies are 
more or less likely to acquire production 
assets in the future, assuming that 
foreign investment continues to increase 
and our financial interest and 
syndication rules are not changed. 


Sunsetting/Revisiting the Rules 


9. Another issue raised by those 
commenters proposing significant 
modifications to our existing rules is 
whether we should set a timetable for 
revisiting the effectiveness of and 
continuing need for our regulations. We 
thus solicit comment on whether we 
should re-examine any revised rules 
within three to five years after their 
adoption. Alternatively, it may be 
desirable for us simply to adopt a 
provision that would let the rules sunset 
after some stated period of time. 
Comment is therefore sought on whether 
it would be appropriate to adopt a 
sunset provision in view of ongoing 
marketplace developments, and on how 
such a provision could best be crafted. 


Network Definition and Emerging 
Networks 


10. It has been argued by some 
commenters that the definition of a 
“network” currently set forth in our 
financial interest and syndication rules 
is so broad as to inhibit the formation of 
new networks. We believe it is in the 
public interest to foster the emergence of 
new competitive networks, but 
recognize that at some point emerging 
networks must be subject to the same 
regulatory treatment as established 
networks. Commenters are thus 
requested to address the 
appropriateness of the existing 
definition and how it could be modified 
to deal with emerging networks. 

11. In addition, we believe that it 
would be useful to receive further 


comment on how the various proposals _ 


discussed above should be applied to 
emerging networks such as Fox 
Broadcasting Corporation (FBC). For 
example, would it be appropriate to 
apply any revised financial interest 
rules to emerging networks while adding 
to the rules a temporary exemption from 
domestic syndication restrictions? If so, 
would it also be appropriate to apply 
our prime time access restrictions to 
FBC’s and other emerging networks’ 
affiliates at that time? Further, we 
specifically seek comment on whether 
the factors which led the Commission to 
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grant FBC earlier this year a limited and 
temporary waiver of the financial 
interest and syndication rules also 
support permanent rule dispensations 
for FBC or other emerging networks. 


Effect on Prime Time Access Rule 


12. We have not proposed, and we do 
not intend, to revisit or revise the Prime 
Time Access Rule (PTAR), 47 CFR 
73.658(k), in this proceeding. We note, 
however, that the PTAR was adopted at 
the same time as the financial interest 
and syndication rules, and that the rules 
together were intended to foster a 
healthy syndication industry composed 
of independent producers. We 
accordingly seek comment on what 
effect, if any, changes in our financial 
interest and syndication rules would 
have on the effectiveness of the PTAR 
and on the availability of the outlet for 
independent producers that the PTAR 
was designed to provide. Commenters 
who believe that safeguards or 
limitations on the networks’ 
involvement with first-run syndication 
programming are necessary to preserve 
the integrity of the PTAR should offer 
specific proposals for our consideration. 

13. For purposes of this non-restricted 
notice and comment rule making 
proceeding, members of the public are 
advised that ex parte presentations are 
permitted except during the Sunshine 
Agenda period. See generally 47 CFR 
1.1206 et seq. The Sunshine Agenda 
period commences with the release of a 
public notice that a matter has been 
placed on the Sunshine Agenda, and 
terminates when the Commission (1) 
Releases the text of a decision or order 
in the matter, (2) issues a public notice 
stating that the matter has been deleted 
from the Sunshine Agenda, or (3) issues 
a public notice stating that the matter 
has been returned to the staff for further 
consideration, whichever occurs first. 47 
CFR 1.1202(f). During the Sunshine 
Agenda period, no presentations, ex 
parte or otherwise, are permitted unless 
specifically requested by the 
Commission or staff for the clarification 
or adduction of evidence or the 
resolution of issues in the proceeding. 47 
CFR 1.1203. 

14. In general, an ex parte 
presentation is any presentation 
directed to the merits or outcome of the 
proceeding made to decision-making 
personnel which (1) if written, is not 
served on the parties to the proceeding, 
or (2), if oral, is made without advance 
not’ -e to the parties to the proceeding 
and without opportunity for them to be 
present. Section 1.1202{b}. Any person 
who makes or submits a written ex 
parte presentation shall provide on the 
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same day it is suhmitted two copies of 
same under separate cover to the 
Commission's Secretary for inclusion in 
the public record. The presentation (as 
well as any transmittal letter) must 
clearly indicate on its face the docket 
number of the particular proceeding(s) 
to which it relates and the fact that two 
copies of it have been submitted to the 
Secretary, and must be labeled or 
captioned as an ex parte presentation. 

15. Any person who in making an oral 
ex parte presentation presents data or 
arguments not already reflected in that 
person's written comments, memoranda, 
or other previous filings in that 
proceeding shall provide on the day of 
the oral presentation an original and one 
copy of a written memorandum to the 
Secretary (with a copy to the 
Commission or staff member involved) 
which summarizes the data and 
arguments. The memorandum (as well 
as any transmittal letter) must clearly 
indicate on its fact that an original and 
one copy of it have been submitted to 
the Secretary, and must be labeled or 
captioned as an ex parte presentation, 

§ 1.1206. 

16. Pursuant to applicable procedures 
set forth in 47 CFR 1.415 and 1.419, 
interested parties may file comments on 
or before November 21, 1990, and reply 
comments on or before December 21, 
1990. Extensions of these time periods 
are not contemplated. Comments must 
not exceed 50 double-spaced typed 
pages and reply comments must not 
exceed 25 double-spaced typed pages. 
All relevant and timely comments will 
be considered by the Commission before 
final action is taken in this proceeding. 
To file formally in this proceeding, 
participants must file an original and 
four copies of all comments, reply 
comments, and supporting comments. If 
participants want each Commissioner to 
receive a personal copy of their 
comments, an original plus nine copies 
must be filed. Comments and reply 
comments should be sent to the 
Secretary, Federal Communications 
Commission, Washington, DC 20554. 
Comments and reply comments will be 
available for public inspection during 
regular business hours in the Dockets 
Reference Room (Room 239) of the 
Federal Communications Commission, 
1919 M Street NW., Washington, DC 
20554. 

17. In view of the complexity of the 
issues in this proceeding and the variety 
of proposals now before the 
Commission, we believe that our 
assessment of the record would be 
greatly aided if interested parties also 
were given an opportunity to present 
oral testimony on the proposals before 


the full Commission. We therefore are 
scheduling one day of en banc hearings 
to receive testimony on the issues raised 
in the further notice. The hearing will be 
held on December 14, 1990, in the 
Commission Meeting Room, Federal 
Communications Commission, 1919 M 
Street NW., Washington, DC 20554, from 
9:30 a.m. to 5:30 p.m. Parties wishing to 
make oral presentations at the hearing 
should submit written requests by close- 
of-business on November 15, 1990, to 
Alexandra M. Wilson, Office of the 
General Counsel, Federal 
Communications Commission, 1919 M 
Street NW., Washington, DC 20554. 


18. Initial Regulatory Flexibility 
Analysis: 


I. Reason for Action 


This Further Notice of Proposed 
Rulemaking is adopted to obtain 
comment regarding specific proposals to 
modify the Commission’s financial 
interest and syndication rules. See 47 
CFR 73.658(j). 


II. Objectives 


The Commission seeks comment on a 
number of specific proposals developed 
during the course of the rulemaking 
proceeding in order to better assess 
whether it should modify its financial 
interest and syndication rules in light of 
marketplace developments. 


Ill. Legal Basis 


The proposed action is authorized 
under sections 4{i), 4(j), 301, 303(i), 
303(r), 313 and 314 of the 
Communications Act of 1934, as 
amended, 47 U.S.C. 154{i), 154{j), 301, 
303(i), 303(r), 313 and 314. 


IV. Reporting, Recordkeeping and Other 
Compliance Requirements 


None. 


V. Federal Rules Which Overlap, 
Duplicate or Conflict With These Rules 


None. 


VI. Description, Potential Impact, and 
Number of Small Entities Involved 


Any rule changes in this proceeding 
could affect television program 
producers, television networks and their 
affiliate stations, non-network television 
stations, cable networks, cable 
television program producers, cable 
television networks and cable television 
operators. After evaluating the 
comments in this proceeding, the 
Commission will further examine the 
impact of any rule changes on small 
entities and set forth our findings in the 
Final Regulatory Flexibility Analysis. 
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VII. Any Significant Alternatives 
Minimizing the Impact on Small Entities 
Consistent With the Stated Objectives 


The Further Notice solicits comments 
on a variety of alternatives. 

19. Jt is ordered that a copy of this 
Further Notice of Proposed Rulemaking 
shall be sent to the Chief Counsel for 
Advocacy of the Small Business 
Administration. 

20. Authority for issuance of this 
Further Notice of Proposed Rulemaking 
is contained in Sections 4(i), 4(j), 301, 
303(i), 303(r), 313 and 314 of the 
Communications Act of 1934, as 
amended, 47 U.S.C. 154(i), 154(j), 301, 
303(i), 303(r), 313 and 314. 

For further information concerning 
this proceeding, contact Alexandra M. 
Wilson, Office of General Counsel, (202) 
632-7020. 


List of Subjects in 47 CFR Part 73 
Television broadcasting. 


Federal Communications Commission. 
Donna R. Searcy, 
Secretary. 
[FR Doc. 90-26891 Filed 11-13-90; 8:45 am] 
BILLING CODE 6712-01-M 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 

50 CFR Part 21 

RIN 1018-AB45 


Migratory Bird Permits; Determination 
That Kansas Meets Federal Falconry 
Standards 


AGENCY: Fish and Wildlife Service, 
Interior. 


ACTION: Proposed rule. 


SUMMARY: The Director has determined 
that the falconry laws of the State of 
Kansas meet or exceed the minimum 
Federal standards for the use of certain 
migratory birds for falconry. The Service 
proposes to add Kansas to the list of 
States participating in the joint Federal/ 
State falconry permit system. This 
proposed rule would permit the practice 
of falconry in that State. 


DATES: Comments must be submitted on 
or before December 14, 1990. 


ADDRESSES: Comments and materials 
concerning this proposal should be sent 
to the U.S. Fish and Wildlife Service, 
Division of Law Enforcement, P.O. Box 
3247, Arlington, VA 22203. Comments 
and materials may be hand-delivered tu 
the U.S. Fish and Wildlife Service, 
Division of Law Enforcement, Arlington 
Square Building, room 500, 4401 North 
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Fairfax Drive, Arlington, VA, between 
the hours of 8 a.m. and 4 p.m., Monday 
through Friday. 

FOR FURTHER INFORMATION CONTACT: 
Thomas L. Striegler, Special Agent in 
Charge, Branch of Investigations, 
Division of Law Enforcement, Fish and 
Wildlife Service, U.S. Department of the 
Interior, Washington, DC 20240, 
Telephone Number (703) 358-1949. 
SUPPLEMENTARY INFORMATION: On July 
30, 1973, and on April 4, 1974, the 
Service proposed regulations for the 
issuance of falconry permits (38 FR 
20264 and 39 FR 12314, respectively). 
Public comments were solicited, and on 
January 15, 1976, the final rule was 
published (41 FR 2237). These 
regulations are intended to provide 
adequate protection for the raptor 
population while allowing for falconry 
use. 

Falconry is permitted in States 
pursuant to a system of joint Federal/ 
State permits. Federal regulations 
provide for the review and approval of 
State falconry laws by the Service. A list 
of States whose falconry laws have 
been approved by the Service is found 
in 50 CFR 21.29. 

On November 17, 1987, the Kansas 
Department of Wildlife and Parks 
Commission held public hearings on that 
State’s proposed falconry regulations; 
the hearings were attended by falconers 
and concerned wildlife conservation 
organizations. As provided by section 
21.29(c), the Director has reviewed a 
certified copy of the falconry regulations 
adopted by the State of Kansas (K.A.R. 
23-21-1 through 23-21-14, effective May 
1, 1988). These regulations meet or 
exceed the minimum restrictions, 
conditions, and requirements contained 
in 50 CFR 21.29 (d) through (i) prescribed 
for permit requirements, classes of 
permits, examination procedures, 
facilities and equipment standards, 
raptor marking, and raptor taking 
restrictions. The Kansas regulations also 


meet or exceed all restrictions or 
conditions found in 50 CFR 21.29(j). 
Therefore, the Service proposes to add 
Kansas to the list of States already 
participating in the joint Federal/State 
falconry permit system, which will 
permit the practice of falconry in 
Kansas. 


Determination of Effects 


The Department of the Interior 
(Department) has determined that this is 
not a major rule under Executive Order 
12291 and certifies that this proposed 
rule will not have a significant effect on 
a substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). This proposed rule 
does not contain any new or additional 
information collection requirements 
which require approval by the office of 
Management and Budget under the 
Paperwork Reduction Act, 44 U.S.C. 
3501 et seg. In accordance with 
Executive order No. 12630, the Service 
has determined that the proposed rules 
have no potential taking implications for 
private property as defined in the 
executive order. In addition, the 
Regulatory Flexibility Act does not 
apply to this action since the 
Department anticipates very few 
falconers in Kansas and approval of 
these rules have minimal impact on the 
economy in the State. Approximately 
3,000 falconers presently hold permits to 
practice falconry throughout the United 
States and it is estimated that 20 to 25 
people would apply for falconry permits 
in Kansas, an activity covered by OMB 
Approval Number 1018-0022. 

A finding of no significant impact for 
this proposed regulation was based on 
Environmental Assessments on the 
regulations for falconry permits 
prepared in 1976, 1982, and 1988 by the 
Service's Office of Migratory Bird 
Management. The Service issued 
Findings of No Significant Impact for 
these regulations. This proposed rule 
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will not change the existing regulations; 
rather, it will amend the section of the 
regulations to add Kansas to the list of 
States already participating in the Joint 
Federal/State falconry permit system. 
Copies of the environmental 
assessments and the finding of no 
significant impact statements are 
available for public inspection in the 
Division of Law Enforcement, room 500, 
Arlington Square, 4401 North Fairfax 
Drive, Arlington, VA. Single copies may 
be obtained from the Service's Office of 
Migratory Bird Management, room 634, 
Arlington Square Building, 4401 North 
Fairfax Drive, Arlington, VA. 


Author 


The principal author of this proposed 
tule is Special Agent G. Adam O'Hara, 
Division of Law Enforcement, U.S. Fish 
and Wildlife Service, Washington, DC. 


List of Subjects in 50 CFR Part 21 


Exports, Imports, Reporting and 
recordkeeping requirements, Wildlife. 

For the reasons set out in the 
preamble, part 21, subchapter B, chapter 
I of title 50, Code of Federal Regulations, 
is proposed to be amended as follows: 


PART 21—MIGRATORY BIRD PERMITS 


1. The authority citation for part 21 
continues to read as follows: 

Authority: Migratory Bird Treaty Act, sec. 
3, Pub. L. 65-186, 40 Stat. 755 (16 U.S.C. 704); 


sec. 3(h)(3), Pub. L. 95-616, 92 Stat. 3112 (16 
U.S.C. 712). 


§ 21.29 [Amended] 

2. Section 21.29(k) would be amended 
by adding to the list of States in 
alphabetical order the name “Kansas” 
preceded by an asterisk. 

Dated: June 15, 1990. 

Richard N. Smith, 

Acting Director. 

[FR Doc. 90-26746 Filed 11-13-90; 8:45 am] 
BILLING CODE 4310-55-M 
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Notices 


This section of the FEDERAL REGISTER 


DEPARTMENT OF AGRICULTURE 


Commodity Credit Corporation 


Loan and Purchase Programs: 
Transportation Assistance Refunds 
AGENCY: Commodity Credit Corporation 
(CCC), Department of Agriculture 
(USDA). 

ACTION: Notice. 


summary: CCC has determined that 


certain producers will be reimbursed 
certain increased price support loan 
proceeds which were repaid by 
producers who acquired grain which 
had been pledged as collateral for FCC 
drive support loans through the 
exchange of commodity certificates on 
or after May 15, 1986. 

DATES: November 14, 1990. 


ADDRESSES: Director, Cotton, Grain and 
Rice Price Support Division, USDA- 
ASCS room 3630, South Building, P.O. 
box 2415, Washington, DC 20013. 

FOR FURTHER INFORMATION CONTACT: 
Director, Cotton, Grain and Rice Price 
Support Division, USDA-SACS, P.O. box 
2415, Washington, DC 20013. 


Refund of Transportation Assistance 


A review of the manner in which 
county Agricultural Stabilization and 
Conservation Service offices have 
implemented the regulations regarding 
the exchange of commodity certificates 
indicates that not all such offices 
properly followed the procedures which 
were applicable to those instances when 
producers acquired grain which had 
been: (1) Pledged as collateral for CCC 
price support loans; (2) subsequently 
moved to another location pursuant to 
an agreement with CCC to increase the 
applicable price support level for such 
grain (i.e. “transportation assistance”); 
and (3) thereafter acquired through the 
use of commodity certificates. Although 
the applicable procedure provided that 
producers were required to refund the 


transportation assistance prior to the 
acquisition of the grain through the 
exchange of commodity certificates, this 
procedure was not uniformly applied. 
Accordingly, in order to insure that all 
producers are treated equitably it has 
been determined that CCC will 
reimburse producers in an amount equal 
to the amount of the transportation 
assistance which was refunded on or 
after May 15, 1986, by producers, who in 
accordance with 7 CFR PART 1470, 
Affected grain which had been pledged 
as CCC price support collateral. 
Affected producers must file a written 
request with their local county 
Agricultural Stabilization and 
Conservation Service office within 60 
days from the date of this notice. 

Producers who repaid such assistance 
when the CCC price support loan was 
repaid in a typical cash only (non- 
certificate) transaction are not affected 
by this action. 

Authority: 15 U.S.C. 714b and 7124c, 7 U.S.C. 
1423. 

Signed at Washington, DC November 7, 
1990. 
Keith D. Bjerke, 
Executive Vice President, Commodity Credit 
Corporation. 
[FR Doc. 90-26799 Filed 11-13-90; 8:45 am} 
BILLING CODE 3410-05-m 


Forest Service 


Newspapers Used for Publication of 
Legal Notice of Appeaiabie Decisions 
for the Northern Region: idaho, 
Montana, North Dakota, and portions 
of South Dakota and Eastern 
Washington 


AGENCY: Forest Service, USDA. 
ACTION: Notice. 


SUMMARY: This notice lists the 
newspapers that will be used by all 
Ranger Districts, Forests, and the 
Regional Office of the Northern Region 
to publish legal notice of all decisions 
subject to appeal under 36 CFR part 217. 
This action is necessary to implement 
the Secretary of Agriculture's interim 
rule amending the Forest Service 
administrative appeal procedures, which 
was signed on February 26, 1990, and 
was published in the Federal Register on 
March 6, 1990. The intended effect of 
this action is to inform interested 
members of the public which 
newspapers will be used to publish legal 
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notices of decisions, thereby allowing 
them to receive constructive notice of a 
decision, to provide clear evidence of 
timely notice, and to achieve 
consistency in administering the appeals 
process. 


DATES: Publication of legal notices in the 
listed newspapers wil begin with 
decisions subject to appeal that are 
made on or after November 2, 1990. The 
list of newspapers will remain in effect 
until October 1991, when another notice 
will be published in the Federal 
Register. 


FOR FURTHER INFORMATION CONTACT: 
John Hughes; Regional Appeals 
Coordinator; Northern Region; P.O. Box 
7669; Missoula, Montana 59807. Phone: 
(406} 329-3200. 


SUPPLEMENTARY INFORMATION: On 
February 26, 1990, the Secretary of 
Agriculture signed an interim rule 
amending the administrative appeal 
procedures 36 CFR part 217 of the Forest 
Service to require publication of legal 
notice in a newspaper of general 
circulation of all decisions subject to 
appeal. This newspaper publication of 
notices of decisions is in addition to 
direct notice to those who have 
requested notice in writing, and to those 
known to be interested and affected by 
a specific decision. 

The legal notice is to identify: The 
decision by title and subject matter, the 
date of the decision, the name and title 
of the official making the decision, and 
how to obtain copies of the decision. In 
addition, the notice is to state that the 
date the appeal period begins is the day 
following publication of the notice. 

In addition to the principal sewspaper 
listed for each unit, some Forest 
Supervisors and District Rangers have 
listed newspapers providing additional 
notice of their decisions. The timeframe 
for appeal shall be based on the date of 
publication of the notice in the first 
(principal) newspaper listed for each 
unit. 

The newspapers to be used are us 
follows: 


Northern Regional Ottice 
Regional Forester decisions in Montana: 


The Missoulian, Missoula, Montana 
Great Falls Tribune, Great Falls, Montana 
The Billings Gazette, Billings, Montana 
Regional Forester decisions in Northern 
Idaho and Eastern Washington: 
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The Spokesman Review, Spokane, 
Washington 
Regional Forester decisions in North Dakota: 
Bismarck Tribune, Bismarck, North Dakota 
Regional Forester decisions in South Dakota: 
Rapid City Journal, Rapid City, South 
Dakota 


Montana National Forests 


Beaverhead National Forest 


Beaverhead Forest Supervisor decisions: 
Montana Standard, Butte, Montana 
Madison District Ranger decisions: 
Montana Standard, Butte, Montana 
Newspaper providing additional notice of 
Madison District Ranger decisions: 
Bozeman Chronicle, Bozeman, Montana 


Bitterroot National Forest 


Bitterroot Forest Supervisor decisions: 
Ravalli Republic, Hamilton, Montana 
Newspaper providing additional notice of 

Bitterroot Forest Supervisor decisions: 
Idaho County Free Press, Grangeville, 
Idaho 
West Fork District Ranger decisions: 
Ravalli Republic, Hamilton, Montana 
Newspaper providing additional notice of 
West Fork District Ranger decisions: 
a Free Press, Grangeville, 
Idaho 


Clearwater National Forest 


Clearwater Forest Supervisor decisions: 

Lewiston Morning Tribune, Lewiston, 
Idaho 

Clearwater Tribune, Orofino, Idaho 

Pierce District Ranger decisions: 
Clearwater Progress, Kamiah, Idaho 

Palouse District Ranger decisions: 
Idahonian, Moscow, Idaho 

North Fork District Ranger decisions: 
Clearwater Tribune, Orofino, Idaho 
Idahonian, Moscow, Idaho 
Missoulian, Missoula. Montana 

Lochsa District Ranger decisions: 
Missoulian, Missoula, Montana 


Custer National Forest 


Custer Forest Supervisor decisions in North 
Dakota: 
Bismarck Tribune, Bismarck, North Dakota 
Custer Forest Supervisor decisions in South 
Dakota: 
Rapid City Journal, Rapid City, South 
Dakota 
Custer Forest Supervisor decisions in 
Montana: 
Billings Gazette, Billings, Montana 
Sheynne District Ranger decisions: 
Fargo Forum, Fargo, North Dakota 
Beartooth District Ranger decisions: 
Carbon County News, Red Lodge, Montana 
Sioux District Ranger decisions: 
Nation's Center News, Buffalo, South 
Dakota 
Ekalka Eagle, Ekalaka, Montana 
Ashland District Ranger decisions: 
Billings Gazette, Billings, Montana 
Grand River District Ranger decisions: 
Lemmon Leader, Lemmon, South Dakota 
Medora District Ranger decisions: 
Dickinson Press, Dickinson, North Dakota 
McKenzie District Ranger decisions: 
Williston Daily Heard, Williston, North 
Dakota 


Deerlodge National Forest 


Deerlodge Forest Supervisor decisions: 
Montana Standard, Silver Bow County, 
Montana, 
Butte District Ranger decisions: 
Montana Standard, Silver Bow County, 
Montana 
Jefferson District Ranger decisions: 
Montana Standard, Silver Bow County, 
Montana 
Philpsburg District Ranger decisions: 
Montana Standard, Silver Bow County, 
Montana 


Flathead National Forest 


Flathead Supervisior decisions: 
The Daily Inter Lake, Kalispeel, Montana 
Only in the Sunday Edition 

All District Rangers’ decisions: 
The Daily Inter Lake, Kalispell, Montana 
Only in the Sunday Edition 


Gallatin National Forest 


Gallatin Forest Supervisor decisions: 
Bozeman Daily Chronicle, Bozeman, 
Montana 
Billings Gazette, Billings, Montana 
Hebgen Lake District Ranger decisions: 
Bozeman Daily Chronicle, Bozeman, 
Montana 
Billings Gazette, Billings, Montana 
Newspaper providing additional notice of 
Hebgen Lake District Ranger decisions: 
West Yellowstone News, West 
Yellowstone, Montana 
Livingston District Ranger decisions: 
Bozeman Daily Chronicle, Bozeman, 
Montana 
Billings Gazette, Billings, Montana 
Newspaper providing additional notice of 
Livingston District Ranger decisions: 
Livingston Enterprise, Livingston, Montana 
Gardiner District Ranger decisions: 
Bozeman Daily Chronicle, Bozeman, 
Montana 
Billings Gazette, Billings, Montana 
Newspaper providing additional notice of 
Gardiner District Ranger decisions: 
Livingston Enterprise, Livingston, Montana 
Big Timber District Ranger decisions: 
Bozeman Daily Chronicle, Bozeman, 
Montana 
Billings Gazette, Billings, Montana 
Newspaper providing additional notice of Big 
Timber District Ranger decisions: 
Big Timber Pioneer, Big Timber, Montana 


Helena National Forest 


Helena Forest Supervisor decisions: 
Independent Record, Helena, Montana 

Helena District Ranger decisions: 
Independent Record, Helena, Montana 


Idaho Panhandle National Forests 


Idaho Panhandle Forest Supervisor decisions: 


Spokesman Review, Spokane, Washington 
Newspaper providing additional notice of 
Idaho Panhandle Forest Supervisor 
decisisons: 
Coeur d'Alene Press, Coeur d'Alene, Idaho 
Idaho Panhandle District Ranger decisions: 
Spokesman Review, Spokane, Washington 
Newspaper providing additional notice of 
Idaho Panhandle District Ranger 
decisions: 
Coeur d'Alene Press, Coeur d'Alene, Idaho 


Kootenai National Forest 


Kootenai Forest Supervisor decisions: 
Western News, Libby, Montana 
Tobacco Alley News, Eureka, Montana 
Sanders County Ledger, Thompson Falls, 

Montana 
Newspaper providing additional notice of 
Kootenai Forest Supervisor decisions: 
Bonners Ferry Herald, Bonners Ferry, 
Idaho 

Rexford District Ranger decisions: 
Tobacco Valley News, Eureka, Montana 
Western News, Libby, Montana 

Fortine District Ranger decisions: 

Tobacco Valley News, Eureka, Montana 
Newspaper providing additional notice of 
Fortine District Ranger decisions: 

Western News, Libby, Montana 
Daily Inter Lake, Kalispell, Montana 

Three Rivers District Ranger decisions: 
Western News, Libby, Montana 

Newspaper providing additional notice of 

Three Rivers District Ranger decisions: 
Bonners Ferry Herald, Bonners Ferry, 
Idaho 
Libby District Ranger decisions: 
Western News, Libby, Montana 

Fisher River District Ranger decisions: 
Western News, Libby, Montana 

Cabinet District Ranger decisions: 
Sanders County Ledger, Thompson Falls, 

Montana 


Lewis and Clark National Forest 


Lewis and Clark Forest Supervisor decisions: 
Great Falls Tribune, Great Falls, Montara 
Lewis and Clark District Ranger's decisions: 
Great Falls Tribune, Great Falls, Montana 
Newspaper providing additional notice of 
Lewis and Clark District Ranger's 
decisions: 
Rocky Mountain District Ranger decisions: 
Choteau Acantha, Choteau, Montana 
Sun Valley Sun, Augusta, Montana 
Glacier Reporter, Browning, Montana 
Judith District Ranger decisions: 
Judith Basin Press, Stanford, Montana 
News Argus, Lewistown, Montana 
River Press, Fort Benton, Montana 
Independent Record, Helena, Montana 
Billings Gazette, Billings, Montana 
Meagher County News, White Sulphur 
Springs, Montana 
Havre Daily News, Havre, Montana 
The Eagle, Stockett, Montana 
Musselshell District Ranger decisions: 
Times Clarion, Harlowtown, Montana 
Billings Gazette, Billings, Montana 
Kings Hill District Ranger decisions: 
Meagher County News, White Sulphur 
Springs, Montana 
The Eagle, Stockett, Montana 


Lolo National Forest 


Lolo Forest Supervisor decisions: 
Missoulian, Missoula, Montana 

Missoula, District Ranger decisions: 
Missoulian, Missoula, Montana 

Ninemile District Ranger decisions: 
Missoulian, Missoula, Montana 

Seeley Lake District Ranger decisions: 
Missoulian, Missoula, Montana 

Plains/Thompson Falls District Ranger 

decisions: 
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Sanders County Ledger, Thompson Falls, 
Montana 
Superior District Ranger decisions: 
Mineral Independent, Plains, Montana 


Nezperce National Forest 


Nezperce Forest Supervisor decisions: 
Idaho County Free Press, Grangeville, 
Idaho 
Nezperce District Ranger's decisions: 
Idaho County Free Press, Grangeville, 
Idaho 
Newspaper providing additional notice of 
Nezperce District Ranger’s decisions: 
Selway District Ranger decisions: 
Clearwater Progress, Kamiah, Idaho. 


Dated: November 2, 1990. 
John M. Hughes, 
Deputy Regional Forester. 
{FR Doe. 90-26780 Filed 11-13-90; 8:45 am] 
BILLING CODE 3410-11-M 


for intermountain Region, Utah, idaho, 
Nevada, and Wyoming 


AGENCY: Forest Service, USDA. 
ACTION: Correction. 


SUMMARY: This notice corrects the 
information previously published in a 
notice that appeared in the Federal 
Registerof October 5, 1990, (55 FR 40900) 
listing the newspapers that will be used 
by all Ranger Districts, Forests, and the 
Regional Office of the Intermountain 
Region to publish legal notice of all 
decisions subject to appeal under 36 
CFR part 217. The earlier document 
failed to list the newspapers for the 
Salmon, Sawtooth, and Targhee 
National Forests. This notice gives a 
listing of the newspapers that will be 
used on those forests and also corrects 
the effective date. 

DATES: Publication of legal notices in the 
listed newspapers in the October 5, 
1990, (55 FR 40900) as well as this notice 
will remain in effect until April 30, 1991, 
or until superceded by subsequent 
notice will be published in the Federal 
Register. 

FOR FURTHER INFORMATION CONTACT: 

K. Dale Torgerson, Regional Appeals/ 
and Litigation Manager, Intermountain 
Region, 324 25th Street, Ogden, UT 
84401, phone (801) 625-5279. 
SUPPLEMENTARY INFORMATION: The 
newspapers to be for the Salmon, 
Sawtooth, and Targhee National Forests 
are as follows: 


Salmon National Forest 


Salmon Forest Supervisor decisions: 
The Recorder-Herald, en Idaho 
Cobalt District Ranger decision 
The Recorder-Herald, dauen. Idaho 
North Fork District Ranger decisions: 
The Recorder-Herald, Salmon, Wdaho 


Leadore District Ranger decisions: 
The Recorder-Herald, Salmon, Idaho 
Salmon District Ranger decisions: 
The Recorder-Herald, Salmon, Idaho 
Sawtooth National Forest 
Sawtooth Forest Supervisor decisions: 
The Times News, Twin Falls, Idaho 
Burley District Ranger decisions: 
South Idaho Press, Burley, Idaho 
Twin Falls District Ranger decisions: 
The Times News, Twin Falls, Idaho 
Ketchum District Ranger decisions: 
Wood River Journal, Hailey, Idaho 
Sawtooth National Recreation Area: 
Challis Messenger, Challis, Idaho 
Fairfield District Ranger decisions: 
The Times News, Twin Falls, Idaho 


Targhee National Forest 
Targhee Forest Supervisor decisions: 
The Post Register, \daho Falls, Idaho 
Dubois District Ranger decisions: 
The Post Register, idaho Falls, Idaho 
Island Park District Ranger decisions: 
The Post Register, Idaho Falls, Idaho 
Ashton District Ranger decisions: 
The Post Register, Idaho Falls, Idaho 
Palisades District Ranger decisions: 
The Post Register, Idaho Falls, Idaho 
Teton Basin District Ranger decisions: 
The Post Register, Idaho Falls, Idaho. 


Dated: November 21, 1990. 
Robert C. Joslin, 
Deputy Regional Forester. 
[FR Doc. 90-26804 Filed 11-13-90; 8:45 am] 
BILLING CODE 3416-11-M 


DEPARTMENT OF COMMERCE 


Foreign-Trade Zones Board 
[Order No. 489] 


Termination of Foreign-Trade 
Subzones 84A and 84B, Harris County, 
™ 


Pursuant to the authority granted in 
the Foreign-Trade Zones Act of June 18, 
1934, as amended (19 U.S.C. 81a-81u), 
and the Foreign-Trade Zones Board 
Regulations (15 CFR part 400}, the 
Foreign Trade Zones Board has adopted 
the following order: 

Whereas, on July 15, 1983, the Foreign- 
Trade Zones Board issued a grant of 
authority to the Port of Houston 
Authority authorizing the establishment 
of Foreign-Trade Zone 84 in Harris 
County, Texas, that included sites at the 
pipe finishing and heat treating plant of 
Texas Steel Conversion, Inc. (FSC), and 
the drilling tools and equipment facility 
of Hughes Tool Company (HTC); 

Whereas, the two sites were later 
converted to subzones (Subzone 84A— 
TSC; Subzone 84B-HTC) (Board Order 
424, 54 FR 3516); 

Whereas, during 1989, the Port of 
Houston Authority requested voluntary 
termination of Subzone Nos. 82A and 
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84B (FTZ Docket 5-89 and FTZ Docket 
22-89), because zone procedures are no 
longer needed at the facilities; and, 

Whereas, the requests have been 
reviewed by the FTZ Staff and the 
Customs Service, and approval has been 
recommended; 

Now, therefore, the Foreign-Trade 
Zones Board terminates the subzone 
status of Subzone Nos. 84A and 84B 
effective this date. 


Signed at Washington, DC, this 5th - of 
November 1990. 
Marjorie A. Chorlins, 
Acting Assistant Secretary of Commerce for 
Import Administration, Chairman, Committee 
of Alternates, Foreign-Trade Zones Board. 
Attest: 
John J. Da Ponte, jr., 
Executive Secretary. 
[FR Doc. 90-26809 Filed 11-13-90; 8:45 am] 
BILLING CODE 3510-DS-M 


international Trade Administration 
[A-35 1-605} 


Frozen Concentrated Orange Juice 
From Brazil; Final Results and 
Termination in Part of Antidumping 
Duty Administrative Review 


AGENCY: International Trade 
Administration/Import Administration, 
Department of Commerce. 


ACTION: Notice of final results and 
termination in part of antidumping duty 
administrative review. 


SUMMARY: On September 10, 1990, the 
Department of Commerce published the 
preliminary results and termination in 
part of the antidumping duty 
administrative review on frozen 
concentrated orange juice from Brazil. 
The review covers four producers and/ 
or exporters of this merchandise to the 
United States and the period May 1, 
1988 through April 1989. Because 
Frutropic S.A., Citrovale S.A, and 
Branco Peres Citrus S.A. withdrew their 
requests for review, we are terminating 
the review with respect to those firms. 


We gave interested parties an 
opportunity to comment on our 
preliminarily results. We received 
comments from the petitioners and two 
respondents. After consideration of all 
comments, the final results of review 
remain unchanged from those presented 
in our preliminary results. 


EFFECTIVE DATE: November 14, 1990. 
FOR FURTHER INFORMATION CONTACT: 
Philip Pia or Paul McGarr, Office of 


Countervailing Compliance, 
International Trade Administration, U.S. 
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Department of Commerce, Washington, 
DC 20230; telephone (202) 377-2786. 
SUPPLEMENTARY INFORMATION 


Background 


On September 16, 1990, the 
Department of Commerce (the 
Department) published in the Federal 
Register (55 FR 37256) the preliminary 
results of its administrative review of 
the antidumping duty order on frozen 
concentrated orange juice from Brazil 
(52 FR 16426; May 5, 1987). Because 
Frutropic S.A., Citrovale S.A., and 
Branco Peres Citrus S.A. subsequently 
withdrew their requests for review, the 
Department is terminating the review of 
their sales for this period. The 
Department has now completed that 
review for the remaining companies in 
accordance with section 751 of the Tariff 
Act of 1930 {the Tariff Act). 


Scope of the Review 


Imports covered by the review are 
shipments of frozen concentrated orange 
juice (FCOJ) from Brazil. During the 
review period, such merchandise was 
classifiable under item 165.29 of the 
Tariff Schedules of the United States 
(TSUS). The merchandise is currently 
classifiable under item 2009.11.00 of the 
Harmonized Tariff Schedule (HTS). The 
TSUS and HTS item numbers are 
provided for convenience and Customs 
purposes. The written description 
remains dispositive. 

The review covers the period May 1, 
1988 through April 30, 1989 and four 
producers and/or exporters of Brazilian 
FCOJ to the United States: Citrosuco 
Paulista S.A., Cargill Citrus Ltda., 
Coopercitrus Industrial Frutesp S.A., 
and Montecitrus Trading S.A. 

The review of this period with respect 
to Frutropic S.A., Citrovale S.A., and 
Branco Peres Citrus S.A. is being 
terminated. 


Analysis of Comments Received 


We gave interested parties an 
opportunity to comment on the 
preliminary results. We received timely 
comments from the petitioners, Florida 
Citrus Mutual, Alcoma Packing Co., 
Berry Citrus Products, Inc., Citrus Belle, 
Inc., B & W Canning Co., Caulkins 
Indiantown Citrus Co., and Citrus 
World, Inc., and two respondents, 
Citrosuco Paulista, S.A. (Citrosuco) and 
Coopercitrus Frutesp {Frutesp). 

Comment 1: Petitioners argue that the 
Department erred in assuming that full 
pass-through exists for ICM and IPI 
taxes incurred on sales of FCO] in the 
home market. The Department did not 
develop a methodology for measuring 
the degree to which the tax payments 
are passed on to home market 


customers in the form of higher prices. 
Therefore, it should either require the 
respondents to provide an acceptable 
methodology for measuring the rate of 
tax pass-through, or assume that ICM 
and IPI taxes are not passed through 
and disallow this adjustment to foreign 
market value. 

Conversely, Frutesp claims that, 
consistent with its long-standing 
practice, the Department does not 
attempt to measure pass through, but 
calculates, based on the indirect foreign 
tax forgiven, the analogous amount to be 
added to the U.S. price and then makes 
necessary circumstances of sale 
adjustments. The Department correctly 
used this methodology in its preliminary 
results. 

Department's Position: We disagree 
with petitioners. Regarding taxes 
imposed in the home market, section 
772(d}{C) of the Tariff Act states, in part, 
“(t)o the extent that such taxes are 
added to or included in the price”. We 
interpret this phrase to mean to the 
extent that the tax was charged and 
actually paid on home market sales. If 
these circumstances are met, we adjust 
for the full amount of the tax. 

Comment 2: Petitioners argue that the 
Department failed to impute a credit 
expense for “time on the water” for 
purchase price transactions. 
Furthermore, the credit expense imputed 
for ESP transactions should not be 
based on the “overnight” borrowing 
rate, but rather on the “ACC/ACE” 
borrowing rate since the latter rate is 
the best representation of Brazilian 
interest rates available to the Brazilian 
FCOJ industry. 

Frutesp argues that “time on the 
water” credit expense is an imputed 
indirect sales expense and indirect sales 
expenses are not adjusted for in 
purchase price transactions. 

Department's Position: We disagree 
with petitioner. Section 773{a)(4)(B) of 
the Tariff Act allows adjustments for 
differences in circumstances of sale for 
foreign market value. The bases for 
these adjustments consist of direct 
selling expenses and offsets for 
commissions and offsets for indirect 
selling expenses that are deducted from 
exporter’s sales price. It is the 
Department's practice to impute and 
deduct inventory carrying expense, or 
any other indirect selling expense from 
foreign market value only in 
comparisons with exporter’s sales price 
(see, 19 CFR 353.56(b)). 

We verified that virtually all of the 
firms participating in this review 
deposited receivables in “overnight” 
accounts. We found very little evidence 
of “ACC/ACE” operations. Therefore, in 
cases where firms did not use “ACC/ 


ACE” operations, we used the 
“overnight” rates as the best 
representation of the cost of credit for 
FCOJ-exporting firms. 

Comment 3: Petitioners argue that 
cash deposits should be required for 
nonreviewed firms and for new 
exporters. 

Department's Position: We agree that, 
in this case, nonreviewed firms that are 
not new shippers should be required to 
post a cash deposit; however, we 
disagree that a cash deposit should be 
collected on future shipments by a new 
exporter. It is the Department's practice 
to require a cash deposit from 
nonreviewed firms at the rate 
established in the final results of the last 
administrative review or the 
antidumping duty order, as applicable 
(see, 55 FR 26721; June 29, 1990, and 52 
FR 16426; May 5, 1987, respectively). 

We will not require a cash deposit for 
future entries of this merchandise from a 
new exporter, not covered in this 
administrative review or in the original 
investigation, whose first shipments 
occurred between May 1, 1988 and April 
30, 1989, because the highest margin 
found for a responding firm with 
shipments in the current review period 
is de minimis (see, Elemental Sulfur 
from Canada (50 FR 37889, September 
18, 1985) and Certain Dried Heavy 
Salted Codfish from Canada (52 FR 
42702, November 6, 1987.) 

We found de minimis dumping 
margins for all the firms reviewed in this 
administrative review. Therefore, it 
would be inappropriate for the 
Department to require a cash deposit 
from new firms. 

Comment 4: Petitioners argue that 
pulp wash should be included within the 
scope of the order because pulp wash 
and orange solids are the same class or 
kinds or merchandise as FCOJ. 

Department's Position: We disagree. 
We considered and rejected this 
argument (see, Scope Decision, October 
25, 1989). 

Comment 5: Petitioner argues that the 
Department erroneously failed to impute 
a credit expense on Citrosuco’s U.S. 
sales. 

Department's Position: We disagree. 
We did, in fact, impute a credit expense 
for Citrosuco’s U.S. sales. We calculated 
the credit expense by multiplying 
Citrosuco’s annual borrowing rate by 
the unit price times the number of days 
between the date of sale and the date of 
receipt of payment divided by 365. 
These calculations were made available 
to petitioner's counsel at disclosure. 

Comment 6: Petitioners argue that the 
proper third-country market for the 
calculation of Citrosuco’s foreign market 
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value is Germany, not Canada. Despite 
differences in the physical 
characteristics of the merchandise sold 
in the U.S. and German markets, these 
differences do not result in differences 
in the cost of manufacture for the two 

_ types of FCOJ. 

Citrosuco argues that the Department 
verified that Canada is the only third 
market receiving identical product. 
Therefore, the Department correctly 
used Citrosuco’s sales to Canada for 
calculation of foreign market value. 

Department's Position: We disagree 
with petitioner. We chose Canada 
because the product sold to Canada was 
identical to that sold to the United 
States. Conversely, we verified that the 
product sold in Germany scored below 
the minimum allowable standards for 
color, flavor and clarity established by 
the State of Florida and the United 
States Department of Agriculture. 
Moreover, we determined that the 
volume of sales to Canada was 
adequate for comparison purposes. This 
conforms to the Department's regulatory 
hierarchy for determining an adequate 
third-country market. 

Comment 7: Petitioners argue that the 
taxes paid on Cacitrus’ home market 
sales must be adjusted to reflect the 
effects of Brazilian hyperinflation before 
being added to the U.S. price. 

Department's Position: We disagree. 
Cacitrus reported three taxes paid on 
sales of the merchandise in the home 
market. The ICM and Finsocial taxes 
were not paid on export sales. The PIS 
tax was paid on all sales but the amount 
collected for export sales was either 
credited against income taxes owed or 
refunded where the credit exceeded 
income taxes owed. Section 772(d) of 
the Tariff Act requires that indirect 
taxes imposed upon home market 
merchandise that have not been 
collected on exported merchandise by 
reason of its exportation to the United 
States be added to the U.S. price to the 
extent that such taxes are added to or 
included in the price of such or similar 
merchandise when sold in the country of 
exportation. 

To account for these taxes, we applied 
all three tax rates to U.S. price. The 
foreign market value, including the home 
market taxes, was converted into U.S. 
dollars using the exchange rate in effect 
on the date of the U.S. sale. The 
hyperinflation issue was addressed in 
the final results of the last 
administrative review (see, Frozen 
Concentrated Orange Juice From Brazil: 
Final Results of Antidumping Duty 
Administrative Review; 55 FR 26721, 
June 29, 1990). 

Comment 8: Petitioners argue that the 
Department should not permit Cacitrus a 


difference-in-merchandise adjustment 
for the addition of a preservative to the 
FCOJ. 

Department's Position: We disagree. 
We have considered and rejected this 
argument in a previous review (see, 
Frozen Concentrated Orange Juice From 
Brazil: Final Results of Antidumping 
Duty Administrative Review; 55 FR 
26721, June 29, 1990). 

Comment 9: Petitioners are concerned 
about the potential for “middleman 
dumping” through intermediate trading 
companies. 

Department's Position: For the 
calculation of Montecitrus’ foreign 
market value and U.S. price, we used 
the price at which Montecitrus sold the 
product to an unrelated offshore trading 
company, which in turn resold the 
product to third-country and U.S. 
customers. 

All Montecitrus’ reported sales to the 
unrelated offshore trading company 
were at or above the Minimum Export 
Price established by the Government of 
Brazil. Resales of Montecitrus FCOJ by 
the unrelated offshore trading company 
during the period of review were at 
prices greater than the Minimum Export 
Price at which they were purchased. 

Comment 10: Citrosuco argues that the 
Department erred in failing to impute 
and deduct inventory carrying expenses 
from foreign market value for purposes 
of comparison with U.S. purchase price 
transactions. 

Department’s Position: We disagree. 
Inventory carrying expenses are indirect 
sales expenses and indirect sales 
expenses are not dealt with in purchase 
price transactions (see, Department's 
response to Comment 2). 


Final Results of the Review 


After analysis of the comments 
received, the final results of our review 
are the same as those presented in the 
preliminary results of review, and we 
determine that the following weighted- 
average margins exist for the period 
May 1, 1988 through April 30, 1989: 


The Department shall determine, and 
the Customs Service shall assess, 
antidumping duties on all appropriate 
entries. Individual differences between 
United States price and foreign market 
value may vary from the percentages 
stated above. The Department will issue 
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appraisement instructions directly to the 
Customs Service. 

Further, as provided for by section 
751(a) (1) of the Tariff Act, because 
there was no margin for Cargill Citrus 
Ltda., Coopercitrus Industrial Frutesp 
S.A. and Montecitrus Trading S.A., and 
the margin for Citrosuco Paulista S.A. 
was de minimis, no cash deposit will be 
required for these manufacturers. For 
shipments from the remaining known 
manufacturers or exporters not covered 
by this review, the cash deposit will 
continue to be at the rate established in 
the final results of the last 
administrative review (55 FR 26721; June 
29, 1990) or the antidumping duty order 
(52 FR 16426; May 5, 1987), as 
applicable. For any future entries of this 
merchandise from a new exporter not 
covered in this or prior reviews, whose 
first shipments occurred between May 1, 
1988 and April 30, 1989, and who is 
unrelated to any reviewed firm, a cash 
deposit shall not be required. These 
deposit requirements/ waivers are 
effective for all shipments of Brazilian 
FCO] entered, or withdrawn from 
warehouse, for consumption on or after 
the date of publication of this notice. 

This administrative review and notice 
are in accordance with section 751(a) (1) 
of the Tariff Act (19 U.S.C. 1675{a) (1)) 
and 19 CFR 353.22. 


Dated: November 6, 1990. 
Marjorie A. Chorlins, 
Acting Assistant Secretary for Import 
Administration. 
[FR Doc. 90-26808 Filed 11-13-90; 8:45 am] 
BILLING CODE 3510-DS-M 


National Institute of Standards and 
Technology 


Visiting Committee on Advanced 
Technology 


AGENCY: National Institute of Standards 
and Technology, DOC. 


ACTION: Notice of partially closed 
meeting. 


SUMMARY: Pursuant to the Federal 
Advisory Committee Act, 5 U.S.C. app., 
notice is hereby given that the National 
Institute of Standards and Technology 
Visiting Committee on Advanced 
Technology will meet Wednesday, 
December 5, 1990, from 8:15 a.m. to 5 
p.m. The Visiting Committee on 
Advanced Technology is composed of 
nine members appointed by the Director 
of the National Institute of Standards 
and Technology who are eminent in 
such fields as business, research, new 
product development, engineering, 
labor, education, management 
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consulting, environment, and 
international relations. The purpose of 
this meeting is to review and make 
recommendations regarding general 
policy for the Institte, its organization, 
its budget, and its programs within the 
framework of applicable national 
poiicies as set forth by the President and 
the Congress. The discussion on NIST 
Budget, scheduled to begin at 3:30 p.m. 
and end at 5 p.m. on December 5, 1990, 
will be closed. ; 

DATES: The meeting will convene 
December 5, 1990, at 8:15 a.m. and will 
adjourn at 5 p.m. 

ADDRESSES: The meeting wil! be held in 
Lecture Room A, Administration 
Building, National Institute of Standards 
and Technology, Gaithersburg, 
Maryland. 

FOR FURTHER INFORMATION CONTACT: 
Dale E. Hall, Visiting Committee 
Executive Director, National Institute of 
Standards and Technology, 
Gaithersburg, Maryland 20899, 
telephone number (301) 975-2158. 
SUPPLEMENTARY INFORMATION: The 
Assistant Secretary for Administration, 
with the concurrence of the General 
Counsel, formally determined on 
February 20, 1990, that portions of the 
meeting of the Visiting Committee on 
Advanced Technology which involve 
examination and discussion of the 
budget for the Institute may be closed in 
accordance with section 552(b)(9)(B) of 
title 5, United States Code, since the 
meeting is likely to disclose financial 
information that may be privileged or 
confidential. 


Dated: November 7, 1990. 
John W. Lyons, 
Director. 
[FR Doc. 90-26850 Filed 11-13-90; 8:45 am] 
BILLING CODE 3510-13-M 


National Oceanic and Atmospheric 
Administration 


North Pacific Fishery Management 
Council; Teleconference 


AGENCY: National Marine Fisheries 
Service, NOAA, Commerce. 

The North Pacific Fishery 
Management Council will hold a 
Teleconference on November 15, 1999, at 
1 p.m. The Council will consider a 
revised incentive program to reduce the 
bycatch of halibut and crab in the Bering 
Sea and Aleutians and Gulf of Alaska 
ground fish fisheries in 1991. The 
Council will also consider tentative 
approval of a program proposed by the 
National Marine Fisheries Service 
(NMPS) for submission for Secretary of 
Commerce review. The NMFS program 


would revise the vessel penalty box 
program proposed earlier, but found to 
be unimplementable for 1991. The public 
will have the opportunity to comment on 
the revised program at the December 3- 
7, 1990, Council meeting and to comment 
directly to the Secretary of Commerce. 
For more information contact Steve 
Davis, Deputy Director, North Pacific 
Fishery Management Council, P.O. Box 
103136, Anchorage, AK 99510; telephone: 
(907) 271-2809. 
Dated: November 7, 1990. 
David S. Cretin, 
Deputy Director, Office of Fisheries 
Conservation and Management, National 
Marine Fisheries Service. 
[FR Doc. 90-26789 Filed 11-13-90; 8:45 am] 
BILLING CODE 3510-22-M 


COMMODITY FUTURES TRADING 
COMMISSION 


Chicago Board of Trade Proposed 
Option Contract 


AGENCY: Commodity Futures Trading 
Commission. 

ACTION: Notice of availability of the 
terms and conditions of proposed 
commodity option contract. 


SUMMARY: The Chicago Board of Trade 


(CBT or Exchange) has applied for 
designation as a contract market in 
options on three-month European 
Currency Unit (ECU) interest rate 
futures. For the proposed futures option 
contract, the CBT’s application also 
contains a petition for an exemption 
from the volume requirement for the 
underlying futures contract specified in 
the Commission's rules. The Director of 
the Division of Economic Analysis 
(“Division”) of the Commission, acting 
pursuant to the authority delegated by 
the Commission Regulation 140.96, has 
determined that publication of the 
proposal for comment is in the public 
interest, will assist the Commission in 
considering the views of interested 
persons, and is consistent with the 
purposes of the Commodity Exchange 
Act. 


DATES: Comments must be received on 
or before December 14, 1990. 
ADDRESSES: Interested persons should 
submit their views and comments to 
Jean A. Webb, Secretary, Commodity 
Futures Trading Commission, 2033 K 
Street NW., Washington, DC 20581. 
Reference should be made to the CBT 
option on three-month ECU interest rate 
futures. 

FOR FURTHER INFORMATION CONTACT: 
Please contact Steve Sherrod of the 
Division of Economic Analysis, 


Commodity Futures Trading 
Commission, 2033 K Street NW., 
Washington, DC 20581, at (202) 254— 
7303. 


SUPPLEMENTAL INFORMATION: In 
addition to requiring comment on the 
terms and conditions of the 

option contract, the Division also is 
requesting comment of the merits of a 
petition filed by the CBT pursuant to 

§ 33.11 of the Commission's rules. The 
petition requests exemptive relief from 
the trading volume tests set forth in the 
Commission’s rules. In that regard, 

§ 33.4(a)(5){iii) of the Commission's rules 
requires, as a condition of designation 
for proposed options on futures 
contracts, that the Exchange 
demonstrate that: 


* * * the volume of trading in all contract 
months for futures delivery of the commodity 
for which the option designation is sought 
has averaged at least 3,000 contracts per 
week on such board of trade for the 12 
months preceding the date of application for 
option contract market designation, or 
alternatively, that such futures contract 
market, based on its trading history, 
substantially meets this total volume 
requirement in less than the 12 months 
preceding the date of application * * *. 


The Division notes that the CBT’s 
three-month ECU interest rate futures 
contract which will underlie the 
proposed option contract currently is 
pending Commisssion approval. 
Therefore, the futures trading volume 
requirement has not been met for the 
proposed option contract. 

As discussed in more detail in 
previous Federal Register notices (see, 
for example, 52 FR 41755, October 30, 
1987}, the Commission has stated that it 
believes that, at the minimum, a petition 
for exemption from the trading volume 
tests may be granted only if the 
underlying cash market for the 
commodity exhibits a high level of 
liquidity. Cash market liquidity would 
be evidenced by extensive and frequent 
trading activity, a large number of 
participants in the market, and tight bid/ 
ask spreads. Further, the terms of the 
futures contract should ensure the 
opportunity for arbitrage and close 
alignment between the cash and futures 
markets. In combination, the liquidity of 
the underlying cash mole and the 
opportunities for arbitrage are major 
factors in determining the extent to 
which a less liquid futures contract 
could be disrupted by the exercise of 
options and the alternatives available to 
those exercising the options. In addition, 
to enable position holders to evaluate 
accurately the value of their option 
positions in the absence of active 
trading in the underlying futures 
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contract, the Commission stated its 
belief that there should exist an 
accurate and widely available price 
series that would be representative of 
values of the commodity underlying the 
futures. 

In requesting comment on the CBT’s 
proposed option on three-month ECU 
interest-rate futures, the Division is 
seeking specific comment on whether it 
should grant the CBT’s request for an 
exemption from the requirements of 
§ 33.4(a)}(5)(iii) for the proposed contract. 
Commenters are requested to consider 
the issues noted above. Also, 
commenters are requested to address 
whether, if the petition were granted, 
additional surveillance activities and 
expiration reviews, particularly at the 
outset of trading, should be implemented 
by the CBT for the proposed contract. 

Copies of the terms and conditions of 
the proposed contract will be available 
for inspection at the Office of the 
Secretariat, Commodity Futures Trading 
Commission, 2033 K Street NW., 
Washington, DC 20581. 

Copies of the terms and conditions 
can be obtained through the Office of 
the Secretariat by mail at the above 
address or by phone at (202) 254-6314. 

Other materials submitted by the CBT 
in suppport of the application for 
contract market designation may be 
available upon request pursuant to the 
Freedom of Information Act (5 U.S.C. 
552) and the Commission's regulations 
thereunder (17 CFR part 145 (1987)), 
except to the extent they are entitled to 
confidential treatment as set forth in 17 
CFR 145.5 and 145.9. Requests for copies 
of such materials should be made to the 
FOI, Privacy and Sunshine Acts 
Compliance Staff of the Office of the 
Secretariat at the Commission's 
headquarters in accordance with 17 CFR 
145.7 and 145.8. 

Any person interested in submitting 
written data, views or argument on the 
terms and conditions of the proposed 
contract or the related petition, or with 
respect to other materials submitted by 
the CBT in support of the application, 
should send such comments to Jean A. 
Webb, Secretary, Commodity Futures 
Trading Commission, 2033 K Street, 


1 The Division notes that, in those cases where 
the underlying futures contract fails to develop a 
sufficient level of trading volume, the option on the 
futures contract would become subject to the 
delisting criteria set for in § 5.4 of the Commission's 
rules. Specifically, if the volume in the underiying 
futures contract falls below an average weekly 
volume of 1,000 contracts for all months listed for 
the six-month period following designation of the 
option contract, no new option contract months may 
be listed until the volume in the underlying futures 
contract rises above an average of 2,000 contracts 
per week for all trading months listed for a period of 
three consecutive months. 


NW., Washington, DC, 20581, by the 
specified date. 


Issued in Washington, DC, on September 8, 


1990. 

Gerald Gay, 

Director, Division of Economic Analysis. 
[FR Doc. 90-26806 Filed 11-13-90; 8:45 am] 
BILLING CODE 6351-01-M 


Coffee, Sugar and Cocoa Exchange, 
Inc., Proposed Futures Contract 


AGENCY: Commodity Futures Trading 
Commission. 

ACTION: Notice of availability of the 
terms and conditions of proposed 
commodity futures contract. 


SUMMARY: The Coffee, Sugar & Cocoa 
Exchange, Inc., (CSCE) applied for 
designation as a contract market in 
Euro-differential coffee futures. The 
Director of the Division of Economic 
Analysis (Division) of the Commission, 
acting pursuant to the authority 
delegated by Commission Regulation 
140.96, has determined that publication 
of the proposal for comment is in the 
public interest, will assist the 
Commission in considering the views of 
interested persons, and is consistent 
with the purposes of the Commodity 
Exchange Act. 
DATES: Comments must be received on 
or before December 14, 1990. 
ADDRESSES: Interested persons should 
submit their views and comments to 
Jean A. Webb, Secretary, Commodity 
Futures Trading Commission, 2033 K 
Street NW., Washington, DC 20581. 
Reference should be made to the 
CSCE Euro-differential coffee futures 
contract. 
FOR FURTHER INFORMATION CONTACT: 
Please contact Fred Linse of the Division 
of Economic Analysis, Commodity 
Futures Trading Commission, 2033 K 
Street NW., Washington, DC 20581, at 
(202) 254-7303. 
SUPPLEMENTAL INFORMATION: The 
proposed Euro-differential coffee futures 
contract provides for the delivery in 
Europe of arabica coffee which meets 
the quality standards for the CSCE’s 
existing coffee “C” futures contract. All 
deliveries must be made in warehouses 
at any of four European ports, all at par: 
Antwerp, Belgium; Bremen, Germany; 
Hamburg, Germany; or Amsterdam/ 
Rotterdam, the Netherlands. The price of 
the proposed contract will be quoted as 
the difference between the price of the 
coffee “C” futures contract, which 
provides for delivery in New York City 
and New Orleans, and the price of 
coffee which is to be delivered at one of 
these four European ports. The price of a 
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delivered lot of coffee under the 
proposed contract shall be the price of a 
coffee “C” futures contract adjusted by 
the positive or negative differential price 
of the proposed contract. The par 
growths and schedule of price 
differentials for non-par growths will be 
the same as those for the coffee “C” 
contract. Likewise, the schedules of 
discounts for imperfections and age of 
the certificate will be the same as those 
for the coffee “C” contract. 

The proposed futures contract can be 
traded either separately or in 
conjunction with existing coffee ‘“‘C” 
futures contract until the delivery notice 
period. Once the delivery notice period 
begins, those traders with Euro- 
differential futures contract positions 
are required to have identical coffee “C” 
futures contract positions. Thus, a short 
trader in this proposed differential 
contract who wishes to make delivery 
must also be short an identical amount 
in the coffee “C” contract. Such a trader 
must make delivery at one of the 
European delivery points under the 
terms of the proposed contract and 
cannot choose to make delivery at a 
delivery point in the United States under 
the terms and conditions of the coffee 
“C” contract. Similarly, to take delivery 
in Europe, a long trader in the proposed 
contract must also hold an identical long 
position in the coffee “C” contract but 
will not be obliged to take delivery in 
the United States under the terms of the 
latter contract. 


In its submission, the Exchange 
stated: 


The Euro-Differential contract will satisfy 
the need to provide arabica hedging 
capability to the European market. It will also 
maintain the liquidity of the “C” contract 
without rising its existing market or affecting 
the pure coffee price discovery function. In 
addition, the new contract will allow market 
participants to continually re-assess the 
differential, a unique new concept in futures 
trading, which is very advantageous given the 
volatility of currencies and freight rates. 


Copies of the terms and conditions of 
the proposed contract will be available 
for inspection at the Office of the 
Secretariat, Commodity Futures Trading 
Commission, 2033 K Street NW., 
Washington, DC 20581. Copies of the 
terms and conditions can be obtained 
through the Office of the Secretariat by 
mail at the above address or by phone 
at (202) 254-6314. 

Other materials submitted by the 
CSCE in support of the application for 
contract market designation may be 
available upon request pursuant to the 
Freedom of Information Act (5 U.S.C. 
552) and the Commission’s regulations 
thereunder (17 CFR part 145 (1987)), 
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except to the extent they are entitled to 
confidential treatment as set forth in 17 
CFR 145.5 and 145.9. Requests for copies 
of such materals should be made to the 
FOI, Privacy and Sunshine Acts 
Compliance Staff of the Office of the 
Secretariat at the Commission's 
headquarters in accordance with 17 CFR 
145.7 and 145.8. 

Any person interested in submitting 
written data, views or argument on the 
terms and conditions of the proposed 
contract, or with respect to other 
materials submitted by the CSCE in 
support of the application, should send 
such comments to Jean A. Webb. 
Secretary, Commodity Futures Trading 
Commission, 2033 K Street NW., 
Washington, DC 20581, by the specified 
date. 


Issued in Washington, DC on November 8, 
1990. : 


Gerald Gay, 

Director, Division of Economic Analysis. 
[FR Doc. 90-26807 Filed 11-13-90; 8:45 am] 
BILLING CODE 6351-01-M 


DEPARTMENT OF DEFENSE 
Office of the Secretary 


Per Diem, Travel and Transportation 
Allowance Committee. 


AGENCY: Per Diem, Travel and 
Transportation Allowance Committee. 
ACTION: Publication of changes in per 
diem rates. 


SUMMARY: The Per Diem, Travel and 
Transportation Allowance Committee is 
publishing a correction to the Civilian 
Personnel Per Diem Bulletin Number 
152, previously published in the Federal 
Register, Vol. 55 No. 195, pages 41123 to 
41127, effective 1 October 1990. The 
correction is that the per diem rate 
prescribed for the Island of Kauai, 
Hawaii should read $148. 

EFFECTIVE DATE: October 1, 1990. 


Dated: November 7, 1990. 
L.M. Bynum, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 
[FR Doc. 90-26743 Filed 11-13-1990; 8:45 am] 
BILLING CODE 3810-01-M 


Defense Intelligence Agency Defense 
intelligence College. 


AGENCY: Defense Intelligence Agency 
Defense Intelligence College; Meeting 


ACTION: Notice of closed meeting. 


sumMMARY: Pursuant to the provisions of 


subsection (d) of section 10 of Public 


Law 92-463, as amended by section 5 of 
Public Law 94-409, notice is hereby 
given that a closed meeting of the DIA 
Defense Intelligence College Board of 
Visitors has been scheduled as follows: 


DATES: Tuesday, 27 November 1990, and — 


Wednesday, 28 November 1990, from 
0900 to 1600, and Thursday, 29 
November 1990, from 0900 to 1130. 
AppRESS: The DIAC, Washington, DC. 
FOR FURTHER INFORMATION CONTACT: 
Dr. Robert L. De Gross, Acting 
Commandant, DIA Defense Intelligence 
College, Washington, DC 20340-5485 
(202/373-3344). 

SUPPLEMENTARY INFORMATION: The 
entire meeting is devoted to the 
discussion of classified information as 
defined in section 552b(c)(1), Title 5 of 
the U.S. Code and therefore will be 
closed several current critical 
intelligence issues and advise the 
Director, DIA, as to the successful 
accomplishment of the mission assigned 
to the Defense Intelligence College. 


Dated: November 7, 1990. 
L.M. Bynum, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 
[FR Doc. 90-26744 Filed 11-13-90; 8:45 am] 
BILLING CODE 3810-01-M 


DOD Advisory Group on Electron 
Devices; Advisory Committee Meeting 


SUMMARY: Working Group B 
(Microelectronics) of the DoD Advisory 
Group on Electron Devices (AGED) 
announces a closed session meeting. 
DATES: The meeting will be held at 0830, 
Thursday and Friday, 13-14 December 
1990. 

ADDRESSES: The meeting will be held at 
Headquarters, 6th U.S. Army, Command 
Conference Facility, Bldg. 35, Keyes Ave 
& Lincoln Blvd., The Presidio, San 
Francisco, CA. 

FOR FURTHER INFORMATION CONTACT: 
Warner Kramer, AGED Secretariat, 2011 
Crystal Drive, Suite 307, Arlington, 
Virginia 22202. 

SUPPLEMENTARY INFORMATION: The 
mission of the Advisory Group is to 
provide the Under Secretary of Defense 
for Acquisition, the Director, Defense 
Advanced Research Projects Agency 
and the Military Departments with 
technical advice on the conduct of 
economical and effective research and 
development programs in the area of 
electron devices. 

The Working Group B meeting will be 
limited to review of research and 
development programs which the 
military propose to initiate with 
industry, universities or in their 
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laboratories. The Microelectronics area 
includes such program as integrated 
circuits, charge coupled devices and 
memories. The review will include 
classified program details throughout. 
In accordance with section 10(d) of 
Public Law No. 92-463, as amended, (5 
U.S.C. App. II 10(d) (1982)), it has been 
determined that this Advisory Group 
meeting concerns matters listed in 5 
U.S.C. 552b(c)(1) (1982), and that 
accordingly, this meeting will be closed 
to the public. 
Dated: November 7, 1990. 
L.M. Bynum, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 
{FR Doc. 90-26741 Filed 11-13-90; 8:45 am] 
BILLING CODE 3810-01-M 


DOD Advisory Group of Electron 
Devices; Advisory Committee Meeting 


sumMARY: The DoD Advisory Group on 
Electron Devices (AGED) announces a 
closed session meeting. 


DATES: The meeting will be held at 0900, 
Thursday, 13 December 1990. 
ADDRESSES: The meeting will be held at 
Palisades Institute for Research 
Services, Inc., 2940 Presidential Drive, 
Suite 201, Fairborn Ohio. 


FOR FURTHER INFORMATION CONTACT: 
David Slater, AGED Secretariat, 201 
Varick Street, New York, NY 10014. 


SUPPLEMENTARY INFORMATION: The 
mission of the Advisory Group is to 
provide the Under Secretary of Defense 
for Acquisition, the Director, Defense 
Advanced Research Projects Agency 
and the Military Departments with 
technical advice on the conduct of 
economical and effective research and 
development programs in the area of 
electron devices. 

The AGED meeting will be limited to 
review of research and development 
programs which the Military 
Departments propose to initiate with 
industry, universities or in their 
laboratories. The agenda for this 
meeting will include programs on 
Radiation Hardened Devices, 
Microwave Tubes, Displays and Lasers. 
The review will include details of 
classified defense programs throughout. 

In accordance with section 10(d) of 
Public Law No. 92-463, as amended, (5 
U.S.C. App. II 10(d)}(1982)), it has been 
determined that this Advisory Group 
meeting concerns matters listed in 5 
U.S.C. 552b(c)(1) (1982), and that 
accordingly, this. meeting will be closed 
to the public. 





Dated, November 7, 1990. 
L.M. Bynum,. 
Alternate ODS Federai Register-Liaison: 
Officer, Department of Defense. 
[FR Doc.-90-26742 Filed:-11-1-90;.8:45.am]} 
BILLING CODE 3810-01-M 


Department ofthe. Army, 
inland Waterways Users Board; 
Meetings” 


AGENCY: Corps of Engineers; 
Department of the: Army: 


ACTION: Notice of rescheduled‘open: 
meeting: 


SUMMARY: In:accordance with-10(a)(2) ‘of! 
the Federal Advisory Committee-Act- 
(Pub. L. 92-463), announcement is made 
of the following committee meeting. 

Name of Committee: Inland’ Waterways: 
Users Board: 

Date of Meeting: December 4, 1990. 

Place: Executive itm, T Executive 
Boulevard; Paducah; K'Y’42001-(Tel: (562) '443~ 
8000). 

Time: 8:30 a.m..to 5 p.m: 

Proposed Agenda: 

a.nr. Session 

8:30: Registration 

Business Session 

Administrative Announcements;.Chairman's 
Call'to Order; Executive Director's. 
Comments; Approval ‘of Prior Meeting 
Mirtutes- 

Presentation of Information tothe Board 

9:20: Trust Fund’ Analysis’ 

9:45: Trust-Fund Disbursements: 

10:15: Break 

10:30: Investment!Needs ‘Assessment ‘Phase 2’ 
Results: 

11:30: Construction:Projects Update 

12: Lunely 

p.m. Session 

Ohio River Division Presentations 

1: Olmsted Project Development Status and 
Schedule 

2: Olmsted Cate Test‘at'Smithiand 

2:15 Ohio River System Modernization 

2:45: Break 

3: Public Comment Period 


4:45 Other Business/ Instructions to Board! 
Staff 


5: Adjourn 

This.meeting is open to the public. 
Any interested’ person may attend, 
appear before, or file statements with 
the committee at the time and’in the 
manner permitted by the committee. 
FOR FURTHER: INFORMATION-GONTAGT: 
Mr. David B. Sanford;.Jr., Headquarters; 
U.S. Army, Corps of Engineers, CEC W-P; 


Washington, D€.20314--1000 at-(202) 
272-0146. 

HugitF. Beyd_Ill,. 

Colonel, Gorps-of Engineers, Executive: 
Director of Civil Works. 

[FR Doc..90-26735.Filed 11-13.-90;.8:45 am]; 
BILLING. CODE: 3710-92-- 


Department of the Navy. 
Privacy. Act of 1974;-Amend Record: 
Systems 


AGENCY:. Department_of the:-Navy,.DOD: 
ACTION: Amend Record Systems.. 


SUMMARY: The Department of ‘thie Navy 


proposes to’amend twoexisting record’ 
systems imits:inventory of record 
systems subject'to-the Ptivacy Act‘ of 
1974, axamended'(5°U.S:C,_552a). 
DATES: The proposed actions willbe 
effective on December 14, 1990;.unless 


-comments are received that would result’ 


in & contrary. determination. 

ADDRESSES: Send any comments to Mrs. 

Gwendolyn Aitken, Head; PA/POIA 

Branch, Office of the Chief of Naval 

Operations:(OP-69B830), Department‘ cf 

the Navy, The-Pentagon; Washington; 

DC 20350-2000: Telephone (703}'694— 

2004. 

SUPPLEMENTARY: INFORMATION: The 

Department of the Navy record system 

notices for records systems:subject to 

the Privacy Act of 1974! as amended; (5 

U.S.C. 552a) were-published:in the 

Federal Register as follows: 

51 FR 12908,.Apr. 16,.1986. 

51 FR.18086,.May- 16,.1986.(DON: 
Compilation changes follow) 

51 FR 19884, Jun. 3,.1986 

51 FR'30377, Aug. 26, 1986 

51 FR 30393, Aug. 26, 1986 

57 FR 45931, Dec: 23, 1986 

52’PR 2147, Jam. 20, 1987° 

52 FR 2149; Jan: 20; 1987 

52 FR 8500; Mar. 18; 1987° 

52 FR 15530, Apr. 29, 1987 

52 PRt22671;.Jum:.15; 1987 

52 PR 45846; Dec:-Z,-1987 

53 FR 17240,.May 16).1988 

53 FR 21512, Jun. 8, 1988 

53 FR 25363;.Jul: 6; 1988 

53 FR 39499; Oet:.7, 1988! 

53.FR-41224, Oet..20; 1988. 

54 FR 8322,.Feb..28,.1989 

54 FR.14378) Apr..11;.1989- 

54 FR'32682, Aug. 9,1989: 

54 FR 46160,.Sep..29,.1989 

54 FR.41495, Oct..10,1989. 

54 FR.43453, Oct..25,.1989 

54 FR 45781, Oct. 31, 1989 

54.FR 48131, Nov. 21,.1989: 

54 FR 51784,.Dec..18,.1989. 

54 FR 52976, Dec. 26,.1989 

55 FR 21910, May; 30;.1990 (Navy, Mailing. 
Addresses) 
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55.FR-37980, .Sep.14; 1990. 
55 FR:42758, Qet..23;, 1990. 

The-specific changes-to-the-record 
systems:being-amended are-set:forth: 
below, follawed:by: the-system notices, 
as amended; initheir entirety. This: 
notice is not-within:-the purview of: 
subsection: (r),of: the-Privacy: Act of:1974;. 
as amended (5 U.S.C. 5228}, .which: 
requires:the-submission of an-altered 
system.report. 

Dated! November’7; 1998: 

L.M. Bynum; 
Alternate OSD Federal Register Liaison 
Officer; Department'of Defense: 


NO1070-2 
System mame: 
Naval Attache Files (54 FR 52977, 
December 26, 1989) 
Changes: 


* * 7 * * 


Exemptions. claimed:for this.system: 


Delete entire entry and‘substitute:witin 
“None.” 


* * * * * 


NO1070-2 
System name: 

Naval Attache Files: 
System location: 


Chief of Naval Operations (OP+082L); 
The-Pentagon; Washington, DC 20350~ 
2000; 


Categories.of individuals-covered-by- the 
system: 


U:S; Navy and Marine Corps Officers 
nominated and/or assigned to-duty in 
the Defense Attache System:(DAS). 


Categories:of records inthe system: 


File-contains records-concerning the 
service:and personal history of officers 
nominated'’and/or assigned to. duty in 
the DAS and their dependents: 


Authority for maintenance of the 
system: 


National Security. Act of 1974,.as 
amended: 5 U-S:C..301, Departmental 
Regulations; 10 U.S.C. 503 and.6011; 44 
U.S.C. 3101; and Executive Order 12356. 


Purpose(s): 


To determine suitability. of personnel 
for security clearances.and assignment 
to the Defense Attache System. 


Routine uses-of records: maintained‘in 
the system, including categories of users 
and the purposes of such-uses: 


To the:Department:of-State-to 
determine suitability-of. personnel:for 





security clearances and assignment to 
the Defense Attache System. 

The “Blanket Routine Uses” that 
appear at the beginning of the 
Department of the Navy's compilation of 
record systems notices also apply to this 
record system. 


Policies and practices for storing, 
retrieving, accessing, retaining, and 
disposing of records in the system: 


Storage: 


Paper files in folders stored in 
standard General Services 
Administration safes. 


Retrievability: 
Retrieved by name of officer. 
Safeguards: 


Records are stored in a controlled 
access area and are accessible only to a 
very limited number of authorized 
personnel with proper security 
clearance and demonstrated need for 
access. 


Retention and disposal: 


Records are opened on individuals 
when first nominated for attache duty, 
and retained until six months after 
completion of attache duty and then 
destroyed. 


System manager(s) and address: 


Chief of Naval Operations (OP-092L), 
The Pentagon, Washington, DC 20350- 
2000. 


Notification procedure: 


Individuals seeking to determine 
whether this system of records contains 
information about themselves should 
address written inquiries to the Chief of 
Naval Operations (OP-092L), Pentagon, 
Washington, DC 20350-2000. 


Record access procedures: 


Individuals seeking access to records 
about themselves contained in this 
system of records should address 
written inquiries to the Chief of Naval 
Operations (OP-092L), The Pentagon, 
Washington, DC 20350-2000. 

The request should contain the full 
name and address of the subject 
individual. 


Contesting record procedures: 


The Department of the Navy rules for 
accessing records and for contesting 
contents and appealing initial agency 
determinations by the individual 
concerned are published in Secretary of 
the Navy Instruction 5211.5; 32 CFR part 
701; or may be obtained from the system 
manager. 


Record source categories: 


Data is gained from the subjects of the 
file, Naval Military Personnel Command 
and Headquarters Marine Corps files of 
subject's fitness reports, Defense 
Investigative Service/Naval 
Investigative Service (DIS/NIS) 
background investigations and other 
sources who are familiar with the 
subject. 


Exemotions claimed for the system: 
None. 


NO5527-1 
System name: 


Security Incident System (51 FR 18160, 
May 16, 1986) 


Changes: 


* * * * * 


Categories of records in the system: 


In line two, after the word “report” 
add “data sheets which contain 
information on victims and perpetrators, 


c * *” 


Authority for maintenance of the 
system: 


At end of entry, add ‘and Executive 
Order 9397." 


Purposes: 


In line two, delete the words 
“prosecution of military offenses” and 
substitute with “tracking and 
prosecuting offenses, counseling victims, 


xe et 


* * * * * 


Policies and practices for storing, 
retrieving, accessing, retaining, and 
disposing of records in the system: 
Storage: 


In line one, after the word “files,” add 
“computer, * * *”. 


* * * * * 


Safeguards: 


Delete the entire entry and substitute 
with “Access provided on a need to 
know basis only. Manual records are 
maintained in file cabinets under the 
control of authorized personnel during 
working hours. The office space in 
which the file cabinets are located is 
locked outside of official working hours. 
Computer terminals are located in 
supervised areas. Access is controlled 
by password or other user code system.” 


Retention and disposal: 


Delete the entire entry and substitute 
with “Maintained for five years and 
then destroyed.” 


* * * * * 
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Notification procedure: 


Delete the entire entry and substitute 
with “Individuals seeking to determine 
whether this system of records contains 
information about themselves should 
address written inquiries to the 
Commanding Officer or head of the 
activity where assigned. Official mailing 
addresses are published as an appendix 
to the Navy's compilation of record 
systems notices. 

Written requests should contain full 
name, social Security Number, and must 
be signed by the individual.” 


Record access procedures: 


Delete the entire entry and substitute 
with “Individuals seeking access to 
records about themselves should 
address written inquiries to the 
Commanding Officer or head of the 
activity where assigned. Official: mailing 
addresses are published as an appendix 
to the Navy's compilation of record 
systems notices. 

Written requests should contain full 
name, Social Security Number, and must 
be signed by the individual.” 


Contesting record procedures: 


Delete the entire entry and substitute 
with “The Department of the Navy rules 
for accessing records and contesting 
contents and appealing initial agency 
determinations are published in 
Secretary of the Navy Instruction 5211.5; 
32 CFR part 701; or may be obtained 
from the system manager.” 


* * * * * 


NO5527-1 
System name: 

Security Incident System. 
System location: 


Organizational elements of the 
Department of the Navy as indicated in 
the Directory of Department of the Navy 
mailing Addresses. 


Categories of individuals covered by the 
system: 


Individuals involved in or witnessing 
incidents requiring the attention of base, 
station, or activity security personnel. 


Categories of records in the system: 


Incident/complaint report, 
investigator's report, data sheets which 
contain information on victims and 
perpetrators, military. magistrate’s 
records, confinement records, traffic 
accident and violation records, traffic 
court file, citations to appear before U.S. 
Magistrate. 





Authority for maintenance. of the 
system: 

5UW.S.C. 30T, Departmental 
Regulations-and*Executive Order 9397. 
Purpose(s); . 

Used by-command:legal personne! for 
tracking: and' prosecuting offenses, 


revocation of base, station,.cr-activity: 
driving privileges. 

Routine uses of records maintained ‘in 
the system, including categories’of users 
and the purposes of:such.uses:. 


The Navy's “Blanket Routine.Uses” 
that appear at the-beginning of the 
Department of’ the Navy’s compilation of 
record systems notices apply to this 
system. 


Policies-and practices. for storing; 
retrieving, assessing. retaining, and. 
disposing. of records in-the system: 


Storage: 


File folders; card‘files; computer; 
punched cards, magnetic tape: 


Retrievability: 


Name, Social Security Number, case 
number, and organization 


Safeguards: 

Access provided.on\a-:need ite know 
basis only. Manual resords.are: 
maintained in file cabinets-under the 
control of authorized personnel.during 
working hours. The office space in 
which the file cabinets are located is 
locked outside of official working hours. 
Computer terminals are located in. 
supervised areas. Access is controlled 
by password or other user code-system: 


Retention and disposal! 


Maintained for five years:and:then 
destroyed. 


System manager(s),and address: 
Commanding officer of-the activity in 
question. Official mailing-addresses: are 
published as an appendix to the Navy’s 
compilation of record system notices. 


Notification procedure: 

Individuals seeking to-determine- 
whether this. system.of records.contains 
information about themselves should 
address:writterinquiries-to the 
Commanding Officer or head_of the: 
activity where assigned. Official mailing 
addresses are published as an appendix. 
to the Navy's compilation.of record” 
systems.notices. 

Written requests should contain full 
name, Social:Security Number, and:must 
be signed by the individual: 


Record access pracedures: 


Individuals seeking, access:to. records 
about.themselves.should.address. 
written:inquiries to. the Commanding 
Officer or headvof.the activity, where: 
assigned. Official mailing addresses.are- 
published as an:appendix.to the: Navy's. 
compilation of record.systems:notices.. 

Written:requests:should.contain-full: 


name, Social Security Number, and-must: 


be signed by the individual. 
Contesting record procedures: 


The Department of the Navy rules for 
accessing records and contesting 
contents and appealing initial agency: 
determinations are published in 
Secretary of the Navy Instruction-5211:5; 
32 CFR part 701; or may be obtained 
from the system manager. 


Record source categories: 


Individual .concerned,.other. records. of 
the activity, investigators, witnesses, 
correspondents: 


Exemptions claimed for the system: 


Parts of this system may be exempt 
under 5 U.LS.G. 552a({j)(2),as-applicable. 

An exemption rule for this system.has 
been published in accordance with the 
requirements:of'5-U:S.C. 553(6)(1); (2) 
and (3), (c) and (e) and published’in 32 
CFR part 701, subpart G. For additional 
information contact the system manager. 


[FR Doc. 90-28745-Filed 11-13-90; 8:45 am] 
BILLING CODE 3810-01-M- 


DEPARTMENT OF EDUCATION 


Special Study Panelton Education: 
indicators,.Meetings. 


AGENCY: Special Study Panel on 
Education Indicators, Education. 


ACTION: Notice of meeting. 


SUMMARY: This notice sets forth the 
schedule and agenda of a forthcoming. 
meeting of the Special Study Panel on 
Education Indicators: This notice also 
describes:the function-of'the: Study- 
Panel: Notice of this‘meeting is required 
under'section:10°(a)(2)}‘of the Federal 
Advisory Committee: Acti 

DATES: December 10, 1990; 8:30!a:m: to 6 
p.m. and-December 11, 1990; 8:30/a.m. to 
6 p.m: 

ADDRESSES: Hyatt Regency—Bethesda, 
1 Bethesda Metro Center, Bethesda, 
Maryland. 

FOR FURTHER INFORMATION CONTACT: 
Paul Mertins, National-Center for 
Education.Statistics;. 555 New Jersey; 
Avenue, NW., Washington; DC.20208- 
5650, (202) 219-1319. 
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SUPPLEMENTARY: INFORMATION: The 
Special Study Panel’oniEducatiom 
Indicators:is.established-under. section 
406(g)(3) of the General Education 
Provisions.Act.(20:U.S:C: 1221¢-1}. The 
Study. Panel is-established to.make 
recommendations concerning-the 
determination of education indicators. 
The Study Panel'advises-the: 
Commissioner of the:National Center for 
Educatior Statistics on the development 
of indicators of the current state of.the: 
American education system. The 
meeting of the Study Panel-is open to the 
public. The agenda includes the 
following items. December'10—Review 
of Study Panel's progress and:discussion 
of workplan; reporting of working 
groups and panel discussion of 
indicators within six education.issue 
areas; December 11—continued 
discussion of'appropriate indicators for 
each issue area: 

Records:arekept of all Study Panel 
proceedings-and are‘available for public. 
inspection from 9’a.m. to 5p:m. atthe 
office of the Study Panel at the Natioral 
Center for Education Statistics,.555. New 
Jersey Avenue, NW., room 518, 
Washington, DE 20208-5650: 

Christoplier T: Cross, 

Assistant Secretary for Educational Research 
and Improvement. 

[FR Doc. 90-26747 Filed 11-13-90; 8:45 am] 
BILLING CODE: 4000-01-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket:Nos, ERS91-77-000, et:al.] 


Southern.California Edison Co,,. et al.; 
Electric Rate, Small Power Production; 
and Interlocking Directorate Filings 


November 6, 1990. 


Take notice that: the following filings 
have been made with.the.Commission: 


1. Southern California Edison:Co. 
[Docket No. ER91-77~068} 


Take-notice-that.on:'November1,.1990, 
Southern California Edison:'Company 
(“Edison”) tendered for filing a change 
of rate for scheduling and dispatching 
services under the provisions of Edison's 
agreements with various:entities as 
embodied in their. FERC.Rate-Sehedules: 
Edison-requests:that the new. rates:for- 
these services.be:made effective January 
1, 1990..Edisomstates- that .copiesofiits 
filing. were served: upon the Public 
Utilities-Commission.of the-State-of: 
California and all interested parties. 
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Comment date: November 21, 1990, in 
accordance with Standard Paragraph E 
at the end of this notice. 


2. Southwestern Public Service Co. 


[Docket Nos. EL89-50-002, EL69-51-002, 
ER90-63-001, ER90-96-001, and ER90~-195—- 
001] 


Take notice that on November 2, 1990, 
Southwestern Public Service Company 
tendered for filing its compliance refund 
report in these dockets. 

Comment date: November 21, 1990, in 
accordance with Standard Paragraph E 
at the end of this notice. 


3. Glassboro Cogeneration, Inc. 
[Docket No. QF91-25-000} 


On October 25, 1990, Glassboro 
Cogeneration Inc., c/o Synergics, Inc., 
191 Main Street, Annapolis, Maryland 
21401 submitted for filing an application 
for certification of a facility as a 
qualifying cogeneration facility pursuant 
to § 292.207 of the Commission 
regulations. No determination has been 
made that the submittal constitutes a 
complete filing. 

The topping-cycle cogeneration 
facility will be located in Glassboro, 
New Jersey. The facility will consist of a 
combustion turbine generator and a heat 
recovery boiler. The facility is also 
equipped with a duct burner for 
supplemental firing. Thermal energy 
recovered from the facility will be used 
for demestic hot water production and 
space heating and cooling purposes. The 
primary energy source will be natural 
gas. The net electric power production 
capacity will be 1,404 Kilowatts. 
Installation of the facility will begin on 
March 1, 1991. 


Comment date: Thirty days from 
publication in the Federal Register, in 
accordance with Standard Paragraph E 
at the end of this notice. 


4. Puget Sound Power & Light Co. 


[Docket No. ER91-95-000] 


Take notice that on November 2, 1999, 
Puget Sound Power & Light Company 
(“Puget”) tendered for filing its average 
system cost rate filing, pursuant to 18 
CFR 35.30(c) of the Commission's 
regulations, for the exchange period 
beginning January 30, 1990. Puget also 
tendered for filing a motion for hearing 
and for appointment of a joint state 
board to review average system cost 
rate, pursuant to rule 212 of the 
Commission’s Rules of Practice and 
Procedure, 18 CFR. 385.212. 

Comment date: November 21, 1990, in 
accordance with Standard Paragraph E 
end of this notice. 


5. Arizona Public Service Co. 
{Docket No. ERS1-78-000! 


Take notice that on November 1, 1990, 
Arizona Public Service Company 
(“APS”) tendered for filing its notice of 
cancellation of the firm transmission 
service agreement between itself and 
Southern California Edison Company 
(APS-FERC Rate Schedule No. 80). APS 
states that the agreement has expired by 
its own terms and that no service is 
being provided with the corresponding 
Cholla 4 Layoff Agreement. 


Comment date: November 21, 1990, in 
accordance with Standard Paragraph E 
at the end of this notice. 


6. PacifiCorp Electric Operations 
[Docket No. ER91-98-000] 


Take notice that on November 5, 1990, 
PacificCorp Electric Operations 
(“PacifiCorp”) tendered for filing 
Revision No. 1 to Exhibit G, dated 
October 1, 1989 to the General Transfer 
Agreement between PacifiCorp and the 
Bonneville Power Administration 
(“Bonneville”) (PacifiCorp Rate 
Schedule FERC No. 299). PacifiCorp 
requests that a waiver of the prior notice 
requirements of the Commission's 
regulations be granted and that an 
effective date of October 1, 1989 be 
assigned to this filing. 


Comment date: November 21, 1990, in 
accordance with Standard Paragraph E 
at the end of this notice. 


7. Nantahala Power and Light Co. 
[Docket No. ER90-312-002] 


Take notice that on November 2, 1990, 
Nantahala Power and Light Company 
tendered for filing in this docket its 
report detailing refunds paid to 
customers in accordance with the terms 
of the Commission's prior order in this 
proceeding. 


Comment date: November 21, 1990, in 
accordance with Standard Paragraph E 
at the end of this notice. 


8. Charles K. Gifford 


[Docket No. ID-2512-000] 


Take notice that on October 29, 1990, 
Charles K. Gifford (Applicant) tendered 
for filing an application under section 
305{b) of the Federal Power Act seeking 
authorization to hold the following 
positions: 

Director, Boston Edison Company 
Director, Massachusetts Mutual Life 
Insurance Company 
Comment date: November 21, 1990, in 


47511 


accordance with Standard —— E 
at the end of this notice. 


9. Enron Power Enterprise Corp. 


[Docket No. EC91-1-000] 
Take notice that on October 31, 1990, 


' Enron Power Enterprise Corporation 


(‘Enron Power’’) tendered for filing an 
application for authorization to transfer 
facilities pursuant to section 203 of the 
Federal Power Act and for waiver of 
part 33 of the Commission’s regulations. 
Enron Power notes that the Commission 
previously (in Docket No. ER90—290-000) 
found rates to be just and reasonable in 
a power purchase agreement (the 
“Agreement”) for the sale of power to 
New England Power Company from 
Enron Power's proposed gas-fired, 
combined-cycle, baseload generating 
facility in Milford, Massachusetts (the 
“Project”). Enron Power seeks approval 
under section 203 and a waiver of part 
33 of the Commission’s regulations, 18 
CFR part 33, in connection with Enron 
Power's proposed transfer of the 
Agreement to an affiliated partnership 
in return for a limited partnership 
interest. The partnership has been 
established to facilitate financing the 
Project. The partnership would assume 
Enron Power's responsibilities to 
construct, own and operate the Project. 
An Enron Power affiliate is the general 
partner of the partnership. 


Comment date: November 23, 1990, in 
accordance with Standard Paragraph E 
at the end of this notice. 


Standard Paragraphs 


E. Any person desiring to be heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 90-26779 Filed 11-13-90; 8:45 am] 
BILLING CODE 6717-01-M 
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[Docket No. G-4602-001, et al.] 


November 6, 1990. 

Take notice that each of the 
Applicants listed herein has filed an 
application pursuant to section 7 of the 
Natural Gas Act for authorization to sell 
natural gas in interstate commerce or to 


' This notice does not provide for consolidation 
for hearing of the several matters covered herein. 


G-4602-001, E, Oct. 18, 1990 
Ci90-155-000 (G-6271), F, Aug. 
20, 1990. 


Ci90-156-000 
Aug. 21, 1990. 


(C181-258) B, 
190-157-000 (Ci83-419-000) B, 
Aug. 21, 1990. 


C190-164-000 (CI75-445-001), F, 
Sept. 13, 1990. 


Ci90-165-000 
Sept. 13, 1990. 


(G-11960)_ F, 


Filing Code: A initial Service; B Abandonment; C Amendment to 


{FR Doc. 90-26761 Filed 11-13-90; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. G-12901-001, et al.] 


Oryx Energy Co., et al.; Applications 
for Termination or Amendments of 
Certificates! 


November 6, 1990.) 

Take notice that each of the 
Applicants listed herein has filed an 
application pursuant to section 7 of the 


! This notice does not provide for consolidation 
for hearing of the severai matters covered herein. 


Amerada Hess Corporation, P.O. Box 
2040, Tulsa, OK 74102. 


Samedan Oil Corporation, P.O. Box 909, 
Ardmore, OK 73402. 


Exxon Corporation, P.O. Box 2180, Hous- 
ton, TX 77252-2180. 


abandon service as described herein, all 
as more fully described in the respective 
applications which are on file with the 
Commission and open to public 
inspection. 

Any person desiring to be heard or to 
make any protest with reference to said 
applications should on or before 
November 26, 1990, file with the Federal 
Energy Regulatory Commission, 
Washington, DC 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.211 and 385.214). 


Parishes, 


Texas Gas Transmission Corporation, 
Lewisburg Field, Acadia and St. Landry 


Parishes, Louisiana. 


Louisiana. 


Texas Eastern Transmission Corporation, 


Texas Gas Transmission Corporation, 
Lewisburg Field, Acadia and St. Landry 
Louisi 


Columbia Gas Transmission Corporation, 
West Cameron Block 595, Offshore 


Federal Register / Vol. 55, No. 220 / Wednesday, November 14, 1890 / Notices 


All protests filed with the Commission 
will be considered by it in determining 
the appropriate action to be taken but 
will not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party in any 
proceeding herein must file a petition to 
intervene in accordance with the 
Commission's rules. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicants to appear or 
to be represented at the hearing. 

Lois D. Cashell, 
Secretary. 


Acreage acquired 10-1-88 from BP Ex- 
ploration Inc. 


Acreage acquired 1-1-90 from Texaco 
Producing Inc. 


Reservoir depleted. 


Reservoir depleted. 


East Cameron Block 215, Offshore 


Louisiana. 


Counties, Texas. 
Texas Gas Transmission 


: Corpor: 
Carthage Field, Fred Kyle Unit, Panola 


County, Texas. 


Natural Gas Act for authorization to 
terminate or amend certificates as 
described herein, all as more fully 
described in the respective applications 
which are on file with the Commission 
and open to public inspection. 

Any person desiring to be heard or to 
make any protest with reference to said 
applications should on or before 
November 26, 1990, file with the Federal 
Energy Regulatory Commission, 
Washington, DC 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.211 and 385.214). 


Natural Gas Pipeline Company of Amer- 
ica, Evetts Field, Winkler and Loving 


Acreage Acquired 1-1-89 from Enron Oil 
& Gas Company. : 
ation, | Acreage acquired 12-31-88 from Mobil 
Producing Texas & New Mexico Inc. 


add acreage; D Assignment of acreage; E Succession; F Partial Succession. 


All protests filed with the Commission 
will be considered by it in determining 
the appropriate action to be taken but 
will not serve to make protestants 
parties to the proceeding. Any person 
wishing to become a party in any 
proceeding herein must file a petition to 
intervene in accordance with the 
Commission’s rules. 

Under the procedure herein provided 
for, unless otherwise advised, it will 
unnecessary for Applicants to appear or 
to be represented at the hearing. 

Lois D. Cashell, 
Secretary. 


of Enron Corp., Embry Field, Edwards 
County, Kansas. 

Ringwood Gathering Company, Ringwood 
Field, Major County, Oklahoma. 


of Enron Corp., Coyanosa Area, Pecos 
County, Texas. 
Ringwood Gathering Company, Ringwood 
Field, Major County, Oklahoma. 
Southern Natural Gas Company, Fausse 
Point Field, Iberia Parish, Louisiana. 
Locust Ridge Gas , Lake Mary- 
dale Field, Tensas Parish, Louisiana. 


Assigned 10-1-89 to Headington Miner- 
als, inc. 
Assigned 6-1-90 to M. Brad Bennett, Inc. 


Assigned 10-1-89 to UMC Petroleum 
tion. 


Corpora’ 
Assigned 9-1-90 to Fredonia Resources, 
Inc 


Assigned 10-1-89 to Headington Miner- 
als, inc. 
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Docket No. and date filed 


Ci81-489-002, D, Oct. 15, 1990. 
Cl91-2-000 (CI75-245), D, Oct. 
16, 1990. 


Locust Ridge Gas Company, Chamblee 
Louisi 


Field, Tensas Parish, 


Arkla Energy Resources, a division of 
Arkia, inc., Sooner Trend Field, King- 


fisher County, Oklahoma. 


Assigned 4-1-84 to KABCO Production 
Company. 

Assigned 10-1-89 to Headington Miner- 

~ als, Inc. 


United Gas Pipe Line Company, Burnell | Assigned 10-1-89 to Headington Miner- 
. Inc. 


Fieid, Karnes County, Texas. 


ats, 


Filing Code: A—Initial Service; B—Abandonment; C—Amendment to add acreage; D—Assignment of acreage; E—Succession; F—Partial Succession. 


[FR Doc. 90--26762 Filed 11-13-90; 8:45 am] 
BILLING CODE 6717-01-M 


Federal Energy Regulatory 
Commission 


[Docket Nos. CP91-267-006, et al.] 


Trunkiine Gas Co., et al.; Natural Gas 
Certificate Filings 


Take notice that the following filings 
have been made with the Commission: 


1. Trunkline Gas Co. 

[Docket Nos. CP91-267-000, CP91-268-000. 
CP91-269-000, and CP91-270-000] 
November 6, 1990. 


Take notice that on November 1, 1990, 
Trunkline Gas Company (Applicant), 


Docket No. 
(date filed) 


CP91-267-000 
(11-1-90). 


Access Energy Company 
CP91-268-000 | Mega Natural. Gas Compa- 
(11-1-90). ny. 


CP91-269-000 
(11-1-90). 


Unifield Natural Gas Group... 


CP91-270-000 | Panhandle Trading Compa- 
(11-1-90). ny. 


P.O. Box 1642, Houston, Texas 77251-— 
1642, filed in the above referenced 
dockets, prior notice requests pursuant 
to §§ 157.205 and 284.223 of the 
Commission's Regulations under the 
Natural Gas Act for authorization to 
transport natural gas on behalf of 
various shippers under its blanket 
certificate issued in Docket No. CP86- 
586-000, pursuant to section 7 of the 
Natural Gas Act, all as more fully set 
forth in the prior notice requests which 
are on file with the Commission and 
open to public inspection.? 
Information applicable to each 
transaction, including the identity of the 
shipper, the type of transportation 


! These prior notice requests are not 


consolidated. 


IL, IN, 
OTX 


iL, IN, 
OLA. 


IL, IN, 
OTX. 


IL, IN, 
OLA. 


1 lf an ST docket is shown, 120-day transportation service was reported in it. 


2 Quantities are shown in Mcf. 


3 Oftshore Louisiana and Offshore Texas are shown as OLA and OTX. 


2. Natural Gas Pipeline Co. of America 


Docket Nos. CP91-297-000, CP91-298-000, 
CP91-299-000, and CP91--300-000 


November 6, 1990. 


Take notice that on November 2, 1990, 
Natural Gas Pipeline Company of 
America (Natural), 701 East 22nd Street, 
Lombard, Illinois 60148, filed in the 
above-referenced dockets prior notice 
requests pursuant to §§ 157.205 and 
284.223 of the Commission's Regulations 
under the Natural Gas Act for 


authorization to transport natural gas on 
behalf of various shippers under its 
blanket certificate issued in Docket No. 
CP86~-582-000, pursuant to section 7 of 
the Natural Gas Act, all as more fully 
set forth in the requests that are on file 
with the Commission and open to public 
inspection.” 

Information applicable to each 
transaction, including the identity of the 


2 These prior notice requests are not 
consolidated. 


service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volumes, and the initiation 
service dates and related docket 
numbers of the 120-day transactions 
under § 284.223 of the Commission's 
Regulations has been provided by 
Applicant and is summarized in the 
attached appendix. 


Applicant states that each of the 
proposed services would be provided 
under an executed transportation 
agreement, and that Applicant would 
change rates and abide by the terms and 
conditions of the referenced 
transportation rate schedule{s). 

Comment date: December 21, 1990, in 
accordance with Standard Paragraph G 
at the end of this notice. 


ST91-240-600, 6- 
1-90 


8-31-90, PT, 
Interruptible. 


9-28-90, PT, 
Interruptible. 


ST91-441-000, 8- 
28-90 


9-8-90, PT, 
Interruptible. 


ST91-136-000, 7- 
18-90 


9-22-90, PT, 
Interruptible. 


ST91-136-000, 8- 
1-90 


shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volumes, and the initiation 
service dates and related ST docket 
numbers of the 120-day transactions 
under § 284.223 of the Commission’s 
Regulations, has been provided by 
Natural and is summarized in the 
attached appendix. 

Comment date: December 21, 1990, in 
accordance with Standard Paragraph G 
at the end of this notice. 
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CP91-297-000 
(11-2-90). 


* CP91-298-000 
(11-2-90). 


CP91-299-000 
(11-2-90). 


CP91-300-000 
(11-2-90). 


? As amended July 16, 1990. 


U-T Offshore System, et al. 


[Docket No. CP91-278-000, CP91-279-000, 
CP391-280-000, CP91-287-000, CP91-288-000, 
CP91-290-000, and CP91-291-000] 
November 6, 1990. 

Take notice that Applicants filed in 
the above-referenced dockets prior 
notice requests pursuant to §§ 157.205 
and 284.223 of the Commission's 
Regulations under the Natural Gas Act 
for authorization to transport natural 
gas on behalf of various shippers under 
the blanket certificates issued to 


Docket No. 
(date filed) 


CP91-278-000... 
(19-31-90) 


CP91-279-000... 
(10-31-90) ny ( 


CP91-280-000...| Enron Gas Marketing, inc. 
(10-31-90) (marketer). 

CP91-287-000...| Xebec Gas Company (mar- 
(10-31-90) keter). 

CP91-288-000... 
(10-31-90) 


BHP Gas Marketing Com- 
pany (marketer). 

CP91-290-000...| The Burro Corporation (pro- 
(10-31-90) ducer). 


CP91-291-000...| Amoco Production Compa- 
(11-1-90)........| my (producer). 


Company, 
Division of Enron Corp., 1400 
Smith Street, P.O. Box 1188, 
Houston, Texas 77251-1188. 
Texas Eastern Transmission 
Corporation, 5400 Westheimer 
Court, P.O. Box 2521, Hous- 
ton, Texas 77252-2521. 


Applicants pursuant to section 7 of the 
Natural Gas Acct, all as more fully set 
forth in the requests that are on file with 
the Commission and open to public 
inspection.* 


Information applicable to each 
transaction, including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average day 


3 These prior notice requests are not 
consolidated. 


U-T Offshore System, P.O. Box 
1396, Houston, Texas 77251. 


® Order No. 509 issued U-TAOS a — _— 
portation certificate corresponding to rates, 
an ee ns filed in Docket No. RP89-99- 


Related docket 
start up date 


ST90-5096-000, 
9-1-90 


7-18-90, ITS, 
Interruptible. 


8-27-90, ITS, 
Interruptible. 


2-3-89,' ITS, 
Interruptible. 


$T90-5204-000, 
9-1-90 


ST90-5203-000, 
9-1-90 


7-20-90, ITS, 
Interruptible. 


ST90-5097-000, 
9-1-90 


and annual volumes, and the initiation 
service dates and related ST docket 
numbers of the 120-day transactions 
under § 284.223 of the Commission's 
Regulations, has been provided by 
Applicants and is summarized in the 
attached Appendix A. Applicants’ 
addresses and transportation blanket 
certificates are shown in the attached 
Appendix B. 

Comment date: December 21, 1990, in 
accordance with Standard Paragraph G 
at the end of this notice. 


Related docket, 


Contract date, rate 
ea start up date 


ST90-4958-000, 
Interruptible. 9-1-90 
ST90-5105-000, 
Interruptible. 9-1-90 
ST90-4957-000, 
Interruptible. 9-1-90 
7-13-90,? IT-1, 

Interruptible. 


$T91-243-000, 9- 
25-90 


ST90-5103-000, 

Interruptible. 9-18-90 
8-31-90, IT-1, 
Interruptible. 


ST90-4954-000, 
8-31-90 


ST90-5106-000, 


Interruptible. 9-1-90 


4. United Gas Pipe Line Co. 


[Docket No. CP91-266-000] 
November 7, 1990. 


Take notice that on October 31, 1990, 
United Gas Pipe Line Company (United), 
P.O. Box 1478, Houston, Texas 77251- 
1478, filed a request with the 
Commission in Docket No. CP91-266- 
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000 pursuant to § 157.205 of the 
Commission’s Regulations under the 
Natural Gas Act (NAG) for permission 
and approval to construct and operate a 
two-inch sales tap, 50 feet of four-inch 
pipe and related facilities, located in 
Shelby County, Texas, under United’s 
blanket certificate issued in Docket No. 
CP82-430-000 pursuant to section 7 of 
the NAG, all as more fully set forth in 
the request which is open to public 
inspection. 

United states that the proposed new 
tap would enable United to supply an 
estimated average of 1,200 Mcfd of 
natural gas for the city of Chinero for 
residential use, under United's G Rate 
Schedule. It is also stated that the 
estimated cost of the facilities would be 
$69,249 which would be reimbursed by 
the city of Chinero. The proposed 
facilities would not cause an increase in 
the city’s aggregate base requirements 
or contractual MDQ. 


CP91-309-000...| Vesta Energy Company 
(11-2-90) (Marketer). 


Docket No. 
(date filed) 


CP91-311-000...;O & R Energy Develop- 
(11-2-90) ment (Marketer). 


Peak day, 
average day, 
annual Dth 


Comment date: December 24, 1990, in 
accordance with Standard Paragraph G 
at the end of this notice. 


5. Midwestern Gas Transmission Co. 
and Transcontinental Gas Pipe Line 
Corp. 


[Docket Nos. CP91-309-000 and CP91-311- 
000] 


November 7, 1990. 

Take notice that on November 2, 1990, 
Midwestern Gas Transmission 
Company, P.O. Box 2511, Houston, 
Texas 77252, and Transcontinental Gas 
Pipe Line Corporation, P.O. Box 1396, 
Houston, Texas 77251, (Applicants) filed 
in the above-referenced dockets prior 
notice requests pursuant to §§ 157.205 
and 284.223 of the Commission’s 
Regulations under the Natural Gas Act 
for authorization to transport natural 
gas on behalf of various shippers under 
the blanket certificates issued in Docket 


TN, IL, IN, KY 


GA, NJ, PA, NY, NC, SC, | 8-7-90, IT, 
VA, MD, DE. 


1,093,175,000 


6. Equitrans, Inc. 


[Docket No. CP91-276-000} 
November 7, 1990. 

Take notice that on November 1, 1990, 
Equitrans, Inc. (Equitrans), 3500 Park 
Lane, Pittsburgh, Pennsylvania 15275, 
filed in Docket No. CP91-276-000 a 
request pursuant to §§ 157.205 and 
157.211 of the Commission’s Regulations 
for authorization to construct and 
operate a delivery point for service to an 
end user, under Equitran’s blanket 
certificate issued in Docket No. CP86- 
676-000,° pursuant to section 7 of the 
Natural Gas Act, all as more fully set 
forth in the request which is on file with 
the Commission and open to public 
inspection. 

Equitrans requests authorization to 
construct and operate a sales tap for Mr. 
Charles Perry (Mr. Perry) of French 
Creek, West Virginia. It is stated that 
the sales tap would be located on 
Equitrans’ transmission line F-988 in 
French Creek, West Virginia. It is 
indicated that Mr. Perry would be 


5 A blanket certificate of public convenience and 
necessity was issued to Equitable Gas Company, a 
division of Equitable Resources, Inc. (Equitable), 


served by Equitable and that Equitable 
would be charged the applicable rate 
contained in Equitrans’ FERC Gas Tariff, 
on file and approved by the 
Commission. Equitrans projects that the 
quantity of gas to be delivered through 
the proposed sales tap would be 
approximately on Mcf on a peak day. 

Comment date: December 24, 1990, in 
accordance with Standards Paragraph G 
at the end of this notice. 


7. High Island Offshore System 


[Docket Nos. CP91-284-600,® CP91-285-000, 
and CP91-289-000] 


November 7, 1990. 


Take notice that High Island Offshore 
System (Applicant), filed in the above 
referenced dockets, prior notice requests 
pursuant to $§ 157.205 and 284.223 of the 
Commission’s Regulations under the 
Natural Gas Act for authorization to 
transport natural gas on behalf of 


CP83-508-000 on December 14, 1983. On January 20, 
1988, in Docket No. CP86-676-000, the Commission 
approved the transfer of Equitable’s blanket 
certificate to its newly-formed affiliate, Equitrans. 

6 These prior notice requests are not 
consolidated. 


Contract Date, rate 
Receipt points Delivery points schedule service 
type 
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No. CP90-174-000 and Docket No. CP8s- 
328-000, respectively, pursuant to 
section 7 of the Natural Gas Act, all as 
more fully set forth in the requests that 
are on file with the Commission and 
open to public inspection.* 


Information applicable to each 
transaction, including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volumes and the initiation 
service dates and related ST docket 
numbers of the 120-day transactions 
under § 284.223 of the Commission's 
Regulations, has been provided by 
Applicants and is summarized in the 
attached appendix. 


Comment date: December 24, 1990, in 
accordance with Standard Paragraph G 
at the end of this notice. 


* These prior notice requests are not 
consolidated. 


Related docket, 
start up date 


8-27-90, IT, 
Interruptible. 


ST91-1947-000, 
10-1-90. 


ST91-31-000, 


Interruptible. 9-1-90. 


various shippers under blanket 
certificates issued pursuant to section 7 
of the Natural Gas Act, all as more fully 
set forth in the prior notice requests 
which are on file with the Commission 
and open to public inspection and in the 
attached appendix. 

Information applicable to each 
transaction including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volumes, and the docket 
numbers and initiation dates of the 120- 
day transactions under § 284.223 of the 
Commission’s Regulations has been 
provided by the Applicant and is 
included in the attached appendix. 

The Applicant also states that it 
would provide the service for each 
shipper under an executed 
transportation agreement, and that the 
Applicant would charge rates and abide 
by the terms and conditions of the 
referenced transportation rate 
schedule(s). 

Comment date: December 24, 1990, in 
accordance with Standard Paragraph G 
at the end of this notice. 





Marketing Co.. 


Total Minatome 
Corpora! 


! Quantities are shown in Mcf unless otherwise indicated. 
* The CP docket ‘corresponds to applicant's blanket transportation certificate. If an ST docket is shown, 120-day transportation service was reported in it. 


8. Texas Gas Transmission Corp. 


[Docket Nos. CP91-256-000, CP91-257-000, 
and CP91-258-000] 


November 7, 1990. 

Take notice that on October 29, 1990, 
Texas Gas Transmission Corporation, 
3800 Frederica Street, Owensboro, 
Kentucky 42301, filed in the respective 
dockets prior notice requests pursuant 
to §§ 257.205 and 284.223 of the 
Commission's Regulations under the 


PSi Gas 


Natural Gas Act for authorization to 
transport natural gas:on behalf of 
various shippers under its blanket 
certificate issued in Docket No. CP86- 
686-000, pursuant to section 7 of the 
Natural Gas Acct, all as more fully set 
forth in the prior notice requests which 
are on file with the Commission and 
open to public inspection.” 

A summary of each transportation 
service which includes the shippers 


7 These prior notice requests are not consolidated. 


Peak day," Points of 


Marketing, Inc. 


PSI Gas ° 


Marketing, Inc. 


PSI Gas 


Marketing, Inc. 


9. Trunkline’Gas Co. et al. 


[Docket Nos. CP91-273-000, CP91—274-000, 
and CP91-275-000] 


November 7, 1990. 


Take notice that on November 1, 1990, 


Trunkline Gas‘Company, P.O. Box 1642, 
Houston, Texas 77251-1642, and 
Transcontinental Gas Pipe Line 
Corporation, P:O. Box 1396, Houston, 
Texas 77251, (Applicants) filed prior 
notice requests with the Commission in 
the above-referenced dockets pursuant 


Offshore LA & TX, 
LA, TX, AR, IL, IN, 
KY, OH, TN. 

Offshore:LA & TX, 


to §§ 157.205 and 284.223 of the 
Commission's Regulations under the 
Natural Gas Act’(NGA) for 
authorization to transport natural gas on 
behalf of various shippers under the 
blanket certificates:issued in Docket No. 
CP86~586--000 and Docket No. CP88- 
328-000, respectively, pursuant to 
section 7.of the NGA, all.as more fully 
set forth:in the requests which .are open 
to public inspections.® 

Information applicable to each 


® These prior notice requests are not 
consolidated. 


KY, IN, IL 
KY, IN, OH 
AR, IL, IN,.LA, KY, 

OH, TN, TX. 


Quantities unless otherwise indicated. 
1 The RP docket Tame to applicant's blanket transportation certificate. If an ST docket is shown, 20-day ‘transportation service was reported in it. 


RM88-14-001, 
RM88-15-000, 
ST90-4791-000. 


RM88-14-001, 
RM88-15-000, 
ST90-4796-000. 


RM88-14-001, 
RM88-15-000, 
ST90-4790-000. 


identity, the peak day, average day and 
annual volumes, the receipt point(s), the 
delivery point(s), the applicable rate 
schedule, and the docket number and 
service commencement date of the 120- 
day automatic authorization under 

§ 284.223 of the Commission's 
Regulations is provided in the attached 
appendix. 


Comment date: December 24, 1990, in 
accordance with Standard Paragraph G 
at the end of this notice. 


Related ? dockets 


ST91~437-000, 
CP88-686-000. 


ST91-435-000, 
CP88~-686-000. 


$T91-431-000, 
CP88-686-000. 


transaction, including the shipper’s 
identity; the type of transportation 
service; the appropriate transportation 
rate schedule; the peak day, average 
day, and annual volumes; the service 
initation dates and related ST docket 
numbers of the 120-day transactions 
under §.284.233 of the Commission's 
Regulations, has been provided by 
Applicants and is summarized in the 
attached appendix. 


Comment date: December 24, 1990, in 
accordance with Standard Paragraph G 
at the-end.of this notice. 
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Docket No. 
(date filed) 


Peak day, 
Shipper name (type) average day, Receipt ' points 
annual Mcf 


CP91-275-000...| Endevco Marketing Compa- 
(11-1-90) ny (Marketer). 


1 Offshore Lousiana and offshore Texas are shown as OLA and OTX. 


Standard Paragraph 


G. Any person or the Commission's 
staff may, within 45 days after the 
issuance of the instant notice by the 
Commission’s Procedural Rules (18 CFR 
385.214) a motion to intervene or notice 
of intervention and pursuant to § 157.205 
of the Regulations under the Natural 
Gas Act (18 CFR 157.205) a protest to the 
request. If no protest is filed within the 
time allowed therefore, the proposed 
activity shall be deemed to be 
authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to section 7 of 
the Natural Gas Act. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 90-26752 Filed 11-13-90; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TA91-1-1-000] 


Alabama-Tennessee Natural Gas Co.; 
Proposed PGA Rate Adjustment 


November 6, 1990. 

Take notice that on November 1, 1990, 
Alabama-Tennessee Natural Gas 
Company (Alabama-Tennessee), Post 
Office Box 918, Florence, Alabama, 
35631, tendered for filing as part of its 
FERC Gas Tariff, First Revised Volume 
No. 1, the following tariff sheet: 


Appendix A 

Twenty Third Revised Sheet No. 4 
Appendix B 
Alternate Twenty Third Revised Sheet No. 4 


The tariff sheets are proposed to 
become effective January 1, 1991. 
Alabama-Tennessee states that the 
purpose of this filing is to adjust its rates 
to conform to the rates of its suppliers. 
According to Alabama-Tennessee, the 
tariff sheet in appendix A reflects the 
rates proposed by Tennessee Gas 
Pipeline Company in its primary filing in 
Docket No. TA91-1-9-000; the Appendix 


B rates reflect Tennessee's alternate 
rates. 

Alabama-Tennessee states that the 
instant filing represents its annual 
purchased gas cost adjustment pursuant 
to § 154.305 of the Commission's 
Regulations and contains the 
Assessment of Past Performance 
required by § 154.306. 

Alabama-Tennessee has requested 
any necessary waivers of the 
Commission's Regulations in order to 
permit the tariff sheets to become 
effective as proposed. 

Alabama-Tennessee states that copies 
of the tariff filing have been mailed to 
all of its jurisdictional customers and 
affected State Regulations Commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
Norih Capitol Street, NE., Washington, 
DC 20426, in accordance with rule 211 or 
rule 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 
§ 385.211 and 385.214). All such motions 
or protests should be filed on or before 
November 26, 1990. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
to the proceeding must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 90-26757 Filed 11-13-90; 8:45 am] 
BILLING CODE 6717-01-M 


{Docket No. TQ91-2-20-000] 


Algonquin Gas Transmission Co.; 
Proposed Changes in FERC Gas Tariff 


November 6, 1990. 

Take notice that Algonquin Gas 
Transmission Company (“Algonquin”) 
on October 31, 1990, tendered for filing 
proposed changes in its FERC Gas 


‘Delivery points 


Contract date, ra 


te 
echediile dordce Related docket, 


start up date 


6-28-90, PT, 
Interruptible. 


ST91-129, 
9-19-90 


8-23-90, IT, 
Interruptible. 


ST91-30, 
9-1-90 


8-20-90, IT, 
Interruptible. 


$T91-29, 
9-1-90 


Tariff, Second Revised Volume No. 1, as 
set forth in the revised tariff sheets: . 


Proposed to be effective December 1, 1990 
47 Rev Sheet No. 201 
9 Rev Sheet No. 201A 
48 Rev Sheet No. 203 
44 Rev Sheet No. 204 
41 Rev Sheet No. 205 


Algonquin states that the revised 
tariff Sheet Nos. 201 through 205, listed 
above, are being filed as part of 
Algonquin’s regularly schedule quarterly 
Purchased Gas Adjustment (“PGA”) and 
is made pursuant to Algonquin’s PGA 
section 17 of the General Terms and 
Conditions of Algonquin’s FERC Gas 
Tariff, Second Revised Volume No. 1 to 
reflect the standby service costs to be 
charged by Texas Eastern Transmission 
Corporation (“Texas Eastern”) and 
purchased gas costs to be charged by its 
suppliers, Texas Eastern, National Fuel 
Gas Supply Corporation (“National”) 
and CNG Transmission Corporation 
(“CNGT”). 

Algonquin states that the effect of the 
change in rates is to increase the 
demand charges by $1.811 per MMBtu 
and to increase the commodity charges 
by 3.20¢ per MMBtu under all of 
Algonquin’s firm sales rate schedules 
from those rates contained in 
Algonquin’s Out-of-Cycle PGA filing of 
October 23, 1990 in Docket No. TQ91-1- 
20-000. In addition, the rate under Rate 
Schedule I-1 has increased by 3.20¢ per 
MMBtu, while Rate schedule WS-1 
excess commodity has increased by 
39.42¢ per MMBtu and Rate Schedule E- 
1 has increased by 9.15¢ per MMBtu. 

Algonquin states that the proposed 
effective date for the revised tariff Sheet 
Nos. 201 through 205, above, is 
December 1, 1990. 

Algonquin notes that copies of this 
filing were served upon each affected 
party and interested state commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Sections 
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385.214 and 385.211 of the Commission's 
Rules and Regulations. All-‘such motions 
or protests.should be filed on or before 
November .13, 1990. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection in the Public Reference 
Room. 


Lois D. Cashell, 
Secretary. 


[FR Doc. 90-26758 Filed 11-13-90; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TC91-6-000] 


Arkla Energy Resources, a Division of 
Arkia, inc.; Tariff Filing 


November 7, 1990. 


Take notice that on October 31, 1990, 
Arkla Energy Resources, a division of 
Arkla, Inc. (AER), P.O. Box 21734, 
Shreveport, Louisiana 71151 filed the 
following revised tariff sheet to its FERC 
Gas Tariff, First Revised Volume No. 1,: 


Twelfth Revised Sheet No. 3E 


The Filing reflects changes in AER's 
Index of Entitlements pursuant to 
§ 281.204(B}(2) of the Commission's 
Regulations. AER requests that the 
changes become effective November 1, 
1990. 

Any person desiring to be heard or to 
protest the subject filing should file a 
motion to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with 18 CFR 285.214 and 385.211. All 
such motions or protests must be filed 
by November 16, 1990. Protest will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to. intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 


Lois D. Cashell, 
Secretary. 


[FR Doc. 90-26766 Filed 11-13-90; 8:45 am] 
BILLING CODE 6717-01-m 


[Docket No. TQ91-3-63-000] 


Carnegie Natural Gas Co.; Proposed 
Changes in FERC Gas Tariff 


November 6, 1990. 

Take notice that on November 2, 1990, 
Carnegie Natural Gas Company 
(“Carnegie”) tendered for filing the 
following revised tariff sheets to its 
FERC Gas Tariff, Second Revised 
Volume No. 1: 


Twelfth Revised Sheet No. 8 
Twelfth Revised Sheet No. 9 


Carnegie:states that pursuant to the 
PGA clause in its FERC Gas Tariff and 
§ 154.308 of the Commission's 
regulations, it is proposing to adjust its 
rates effective December 1, 1990, as part 
of its scheduled Quarterly PGA filing. 
Carnegie states that its proposed rates 
reflect significant changes in the sales 
rates of its pipeline supplier, Texas 
Eastern Transmission Corporation 
(“Texas Eastern”), as filed by Texas 
Eastern on October 31, 1990. Carnegie 
states that the revised rates reflect 
projected purchased gas costs 
incorporating Texas Eastern’s proposed 
elimination of its D2 charge and 
concomitant change to one-part demand 
rates. The revised rates reflect the 
following changes from Carnegie’s last 
tully-supported Out-of-Cycle PGA filing 
in Docket No. TQ91-2-63-000: a $0.2600 
per Dth increase in the applicable 
commodity components of its LVWS 
and CDS rate‘schedules; a $0.3077 per 
Dth increase in the commodity 
component of its LVIS rate schedule; a 
$4.2747 per Dth increase in the D1 
component of its LVWS and CDS rate 
schedules; a $0.0187 per Dth decrease in 
the D2 component of its LVWS and CDS 
rate schedules; and a $0.1398 per Dth 
increase in the DCA component. No 
Standby Charge Adjustment is stated in 
this filing. 

Carnegie states that copies of its filing 
were served on all jurisdictional 
customers and interested state 
commissions. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214, 385.211 
{1990)). All such protests should be filed 
on or before November 14, 1990. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
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filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 

[FR Doc. 90-26763 Filed 11-13-1990; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. CI87-910-002] 


Catamount Natural Gas, Inc.; 
Application To Amend a Blanket 
Certificate With Pregranted 
Abandonment 


November 6, 1990. 

Take notice that on October 12, 1990, 
Catamount Natural Gas, Inc. 
(Catamount) of 347 Congress Street, 
Boston, Massachusetts 02210, filed an 
application pursuant to sections 4 and 7 
of the Natural Gas Act and the Federal 
Energy Regulatory Commission’s 
(Commission) regulations thereunder to 
amend its unlimited-term blanket 
certificate with pregranted 
abandonment previously issued by the 
Commission in Docket No. CI87-—910-001 
to include authorization for sales for 
resale of imported natural gas, liquified 
natural gas and gas purchased from 
“non-first-sellers” such as gas sold 
under pipeline discount sales authority, 
all as more fully set forth in the 
application which is on file with the 
Commission and open for public 
inspection. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before 
November 26, 1990, file with the Federal 
Regulatory Commission, Washington, 
DC 20426, a petition to intervene or a. 
protest in accordance with the 
requirements of the Commission's Rules 
of Practice and Procedure (18 CFR 
385.211 and 385.214). All protests filed 
with the Commission will be considered 
by it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party in any proceeding herein 
must file a petition to intervene in 
accordance with the Commission's 
rules. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Catamount to appear or 
to be represented at the hearing. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 90-26768 Filed 11-43-90; 8:45 am] 
BILLING CODE 6717-01-M 
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{Docket No. CI90-168-000] 


Chippewa Gas Corp.; Application for a 
Bianket Certificate With Pregranted 
Abandonment 


November 6, 1990 


Take notice that on September 24, 
1990, Chippewa Gas Corporation 
(Chippewa) of 3200 Southwest Freeway, 
Suite 3100, Houston, Texas 77627, filed 
an application pursuant to Sections 4 
and 7 of the Natural Gas Act and the 
Federal Energy Regulatory 
Commission’s (Commission) regulations 
thereunder for an unlimited-term 
blanket certificate with pregranted 
abandonment authorizing the sale in 
interstate commerce for resale of (1) gas 
subject to the Commission’s NGA 
jurisdiction, (2) gas purchased from non- 
first sellers, including interstate 
pipelines selling gas off-system under 
authorization such as interruptible sales 
service, and (2) imported natural gas, 
including liquified natural gas, all as 
more fully set forth in the application 
which is on file with the Commission 
and open for public inspection. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before 
November 26, 1990, file with the Federal 
Energy Regulatory Commission, 
Washington, DC 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 385.214). 
All protests filed with the Commission 
will be considered by it in determining 
the appropriate action to be taken but 
will not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party in any 
proceeding herein must file a petition to 
intervene in accordance with the 
Commission's rules. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Chippewa to appear or 
to be represented at the hearing. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 90-26769 Filed 11-13-90; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket Nos. TF91-2-2-000 and RP90-111- 
004] $ 


East Tennessee Natural Gas Co.; 
Proposed Changes in FERC Gas Tariff 


November 6, 1990. ; 

Take notice that on October 31, 1990, 
East Tennessee Natural Gas Company 
(East Tennessee) filed with the Federal 
Energy Regulatory Commission First 
Revised Sheet Nos. 4 and 5 of First 


Revised Volume No. 1 of its FERC Gas 
Tariff to be effective November 1, 1990. 
East Tennessee states that the tariff 
sheets implement an Interim Purchased 
Gas Adjustment (PGA) pursuant to 
section 21.4 of the General Terms and 
Conditions of its FERC Gas Tariff. The 
Interim PGA reflects an increase of 
$.5255 in the gas rate as compared to 
that reflected in the Interim PGA filed in 
Docket No. TF91-1-2-000. East 
Tennessee also states that the Current 
Gas Cost Rate Adjustment of <.8222> 
reflects the difference between the sales 
gas costs filed in the Quarterly PGA in 
docket No. TQ91-1-2-000 and the 
instant interim adjustment. 

East Tennessee also has moved to 
implement the base tariff rates filed in 
Docket No. RP90-111-000, effective 
November 1, 1990. 

East Tennessee requests that the 
Commission grant any waivers it deems 
necessary for acceptance of the filing. 

East Tennessee states that a copy of 
this cover letter has been mailed to all 
affected customers and state regulatory 
commissions. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rules 214 and 211 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.214, 385.211 
(1990). All such protests should be filed 
on or before November 13, 1990. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashel], 

Secretary. 
[FR Doc. 90-26764 Filed 11-13-90; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TA91-1-2-000] 


East Tennessee Natural Gas Co.; Rate 
Filing Pursuant to Tariff Rate 
Adjustment Provisions 


November 6, 1990. 

Take notice that on November 1, 1990, 
East Tennessee Natural Gas Company 
(East Tennessee) hereby files ten copies 
of the following revised tariff sheets to 
First Revised Volume No. 1 of its FERC 
Gas Tariff to be effective January 1, 
1991: 


Second Revised Sheet No. 4 
Second Revised Sheet No. 5 
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East Tennessee states that the purpose 
of this revision is to institute the Annual 
PGA pursuant to sections 21.1-21.3 of 
the General Terms and Conditions of 
East Tennessee’s Tariff. 

The Current Purchased Gas Cost Rate 
Adjustments reflecied on Second 
Revised Sheet Nos. 4 and 5 consist of a 
$<.1807> per dekatherm adjustment 
applicable to the gas rate and to Rate 
Schedule SWS and a $1.33 per 
dekatherm adjustment applicable to the 
Di component of the demand rates. 

The revisions also reflect a $<.0390> 
per dekatherm surcharge adjustment to 
the gas rates and a$<.11> per 
dekatherm surcharge adjustment to the 
demand Di rate. 

East Tennessee states that the current 
adjustment to its demand rates (D1) 
reflect the demand charges from 
Tennessee Gas Pipeline Company 
effective January 1, 1991. East 
Tennessee states that current 
adjustments to its gas rate reflect 
increases in the gas rate of Tennessee 
and other various non-pipline suppliers. 

East Tennessee states that copies of 
the filing have been mailed to all of its 
jurisdictional customers and affected 
state regulatory commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street N.E. Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure. All such 
motions or protests should be filed on or 
before November 28, 1990. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to come a party 
must file a motion to intervene; 
provided, however, that any person who 
had previously filed a motion to 
intervene in this proceeding is not 
required to file a further motion. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 90-26774 Filed 11-13-90; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. SA91-3-000] 


East Texas Gas Systems; Petition for 
Adjustment 


November 7, 1990. 


Take notice that on October 31, 1990, 
East Texas Gas Systems (East Texas) 
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filed pursuant to section 502({c) of the 
Natural Gas Policy Act of 1978 (NGPA), 
a petition for adjustment from 

§ 284.123(b)(1)(ii) of the Commission's 
regulations to permit East Texas to use 
its tariff on file with the Railroad 
Commission of Texas (Railroad 
Commission) for services performed 
pursuant to section 311 of the NGPA. 
East Texas asserts that since it does not 
render city-gate service the Commission 
should issue this adjustment under 
section 502(c) of the NGPA to prevent 
special hardship and inequity that 
would otherwise result if East Texas 
were required to submit a § 284.123(b)(2) 
filing. 

In support of its petition East Texas 
states that it is an intrastate pipeline 
which operates in the state of Texas, 
subject to the jurisdiction of the 
Railroad Commission. East Texas’ 
transportation rates are subject to 
regulation by the Railroad Commission 
and have been filed with the Railroad 
Commission in the form of tariffs. East 
Texas states that it intends to perform 
interruptible transportation services 
pursuant to section 311(a)(2) of the 
NGPA on behalf of eligible interest 
pipeline companies and/or local 
distribution companies served by 
interstate pipeline companies, for a 
transportation fee not to exceed $0.017 
per MMBtu. 

The regulations applicable to this 
proceeding are found in Subpart K of the 
Commission's Rules of Practice and 
Procedure. Any person desiring to 
participate in this proceeding must file a 
motion to intervene in accordance with 
the provisions of Subpart K. Motions to 
intervene must be filed within 15 days 
after publication of this notice in the 
Federal Register. The petition for 
adjustment is on file with the 
Commission and is available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 90-26776 Filed 11-13-90; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TQ91-3-4-000, TM91-1-4-001] 


Granite State Gas Transmission, inc.; 
Filing of Rate Changes 


November 6, 1990. 

Take notice that on November 1, 1990, 
Granite State Gas Transmission, Inc. 
(Granite State), 120 Royall Street, 
Canton, Massachusetts 02021 filed the 
revised tariff sheets, listed below, in its 
FERC Gas Tariff, Second Revised 
Volume No. 1, containing changes in 
rates for effectiveness on November 1, 
1990 and November 27, 1990: 


November 1, 1990. 
November 1, 1990. 
November 27, 1990. 


According to Granite State Revised 
Original Sheet No. 21 is an out-of-cycle 
purchased gas cost adjustment for 
effectiveness November 1, 1990 based 
on revised purchased gas costs and 
sales for the remaining two months of 
the fourth quarter. The out-of-cycle 
purchased gas cost adjustment reflect s 
the current increase in gas costs. 
Revised Original Sheet No. 22 if filed to 
comply with the Commission’s October 
5, 1990 Letter Order in Docket No. 
TQ91-1-4-000 related to the ACA 
charge for the fiscal year beginning 
October 1, 1990, and reflects the effect of 
the corrected ACA charge in the 
commodity componment of Rate 
Schedule CGT-NE. Revised First 
Revised Sheet No. 21 is submitted 
because of the restatement of Granite 
State’s Base Tariff Rates in Docket No. 
RP91-12-000 on October 26,1990. The 
sales rates on this tariff sheet are 
identical to those on Revised Original 
Sheet No. 21; however, when the 
restatement of the Base Tariff Rates 
becomes effective, the latter tariff sheet 
will be superseded by Revised First 
Revised Sheet No. 21. 

It is stated that the proposed rate 
changes are applicable to Granite 
State’s jurisdictionai sales services 
rendered to Bay State Gas Company 
and Northern Utilities, Inc. Granite State 
further states that copies of its filing 
were served upon its customers and the 
regulatory commissions of the States of 
Maine, Massachusetts and New 
Hampshire. 

Any person desiring to be heard or to 
make any protest with reference to said 
filing should file a motion to intervene or 
protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, DC 
20426, in accordance with Rules 214 and 
211.of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions to 
intervene or protests should be filed on 
or before November 13, 1990. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
motion to intervene in accordance with 
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the Commission's Rules. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 

[FR Doc. 90-26753 Filed 11-13-90; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket Nos. TQ91-1-4-001 and TQ91-2-4- 
001) 


Granite State Gas Transmission, Inc.; 
Filing of Rate Changes in Compliance 
With Commission Order 


November 6, 1990. 

Take notice that on October 31, 1990, 
Granite State Gas Transmission, Inc. 
(Granite State), 120 Royal Street, 
Canton, Massachusetts 02021 filed the 
revised tariff sheets, listed below, in its 
FERC Gas Tariff, First Revised Volume 
No. 1, containing changes in rates for 
effectiveness on October 1, 1990: 


Revised Thirty-Ninth Revised Sheet No. 7 


and 
Revised Twelfth Revised Sheet No. 7-A 


According to Granite State, the rate 
changes submitted herewith comply 
with a Letter Order dated October 5, 
1990 accepting its regular quarterly 
purchased gas adjustment filed in 
Docket No. TQ91-1-4-000 for 
effectiveness on October 1, 1990. 
Granite State further states that its 
purchased gas cost adjustment was 
accepted subject to a condition to refile 
to reflect the effect of a correction in the 
Annual Charges Adjustment for the 
fiscal year beginning October 1 that 
Tennessee Gas Pipeline Company 
(Tennessee) has utilized in establishing 
its rates and which Granite State had 
tracked. It is stated that the revised 
rates in this filing comply with the 
condition in the Commission’s letter 
Order to refile to track the effect of the 
corrected Tennessee ACA charge on 
Granite State’s rates. 

It is stated that the proposed rate 
changes are applicable to Granite 
State’s jurisdictional sales services 
rendered to Bay State Gas Company 
and Northern Utilities, Inc. Granite State 
further states that copies of its filing 
were served upon its customers and the 
regulatory commissions of the States of 
Maine, Massachusetts and New 
Hampshire. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rule 211 of the Commission's Rules 
of Practice and Procedure (18 CFR 
385.211). All such protests should be 
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filed on or before November 13, 1990. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Persons that are already 
parties to this proceeding need not file a 
motion to intervene in this proceeding. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[PR Doc. 90-26775 Filed 11-13-00; 8:45 am] 
BILLING CODE 6717-01-m 


[Docket Nos. TA91-1-16-000, TM91-3-16- 
600] 


National Fuel Gas Supply Corp.; 
Proposed Changes in FERC Gas Tariff 


November 6, 1990. 

Take notice that on October 31, 1990, 
National Fuel Gas Supply Corporation 
(“National”) tendered for filing as part 
of its FERC Gas Tariff, First Revised 
Volume No. 1, Fortieth Revised Sheet 
No. 4, proposed to become effective on 
January 1, 1991. 

National’s filing comprises its Annual 
Purchased Gas Adjustment, to comply 
with Section 154.305 of the 
Commission's Regulations. National 
states that the revised tariff sheet also 
reflects its quarterly Purchased Gas 
Cost Adjustments required under Part 
154 of the Commission's Regulations. 

Fortieth Revised Sheet No. 4 contains 
the base tariff rates filed in Docket No. 
RP90-14-000 on October 19, 1989. The 
tariff reflects a commodity current 
adjustment of 9.23 cents per Dth, in 
comparison with National’s most recent 
quarterly Purchased Gas Adjustment, 
filed on October 5, 1990, in Docket No. 
TQ91-1-16-001. In addition, Fortieth 
Revised Sheet No. 4 contains a 12.71 
cents per Dth negative commodity 
surcharge and reflects a GRI adjustment 
of 1.42 cents per Dth, as described in the 
Commission’s Order of October 1, 1990, 
in Docket No. RP90-120-000. 

National states that with this filing it 
is eliminating its prior negative demand 
surcharge and instituting a 98.0 cents per 
dt demand surcharge to reflect 
increased demand charges billed to 
National by Tennessee Gas Pipeline 
Company. In addition, the filing is said 
to reflect a current demand adjustment 
of 35.0 cents per dt in comparison with 
the “Current Demand Cost of Gas 
Applicable to CD & RQ Rate Schedules” 
contained in National's most recent 
quarterly PGA filing. 

National states that copies of this 
filing were served upon the Company's 


jurisdictional customers and the 
Regulatory Commissions of the States of 


. New York, Ohio, Pennsylvania, 


Delaware, Massachusetts and New 
Jersey. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 214 
or 211 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.214 
or 385.211). All such motions to 
intervene or protests should be filed on 
or before November 26, 1990. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 90-26771 Filed 11-13-90; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TM-2-26-000] 


Natural Gas Pipeline Co. of America; 
Change in FERC Gas Tariff 


November 6, 1990 

Take notice that on November 1, 1990, 
Natural Gas Pipeline Company of 
America (Natural) submitted for filing 
Sixth Revised Sheet Nos. 171 and 172 
and Fourth Revised Sheet Nos. 173 and 
174 to be a part of its FERC Gas Tariff, 
Third Revised Volume No. 1. The 
proposed effective date of the revised 
sheets is December 1, 1990. 

The purposes of this filing are: (1) to 
track Colorado Interstate Gas 
Company’s (CIG) recovery of interest on 
take-or-pay buyout, buydown, or other 
contract reformation costs (Transition 
Costs) allocated to Natural at Docket 
No. RP90-95-000; (2) to track CIG’s 
recovery of interest on Northwest 
Pipeline Corporation (Northwest) 
transition costs that were passed 
through to Natural from CIG; and (3) to 
reflect accrued interest for the months of 
June 1990 through November 1990 for 
Natural’s amortization of CIG and 
Northwest transition costs in 
accordance with the semi-annual 
interest adjustment provision of its 
FERC Gas Tariff. 

Natural requests any waivers of the 
Commission's Regulations which may be 
necessary to permit the tendered tariff 
sheets to take effect December 1, 1990. 
Natural states that copies of the filing 
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have been mailed to Natural’s 
jurisdictional sales customers, interested 
state regulatory agencies, and all parties 
set out on the official service list at 
Docket Nos. RP89-131-000, ef ai. and 
RP89-188-000, et al. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with 
§ § 385.214 and 385.211 of the 
Commission's Rules and Regulations. 
All such motions or protests must be 
filed on or before November 13, 19990. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection in the Public 
Reference Room. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 90-26777 Filed 11-13-90; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TM91-3-26-000) 


Natural Gas Pipeline Co., of America; 
Changes in FERC Gas Tariff 


November 6, 1999. 


Take notice that on November 1, 1990, 
Natural Gas Pipeline Company of 
America (Natural) submitted for filing 
Eleventh Revised Sheet Nos. 169 and 170 
to be part of its FERC Gas Tariff, Third 
Revised Volume No. 1. The proposed 
effective date of the revised tariff sheets 
is December 1, 1990. 

The purpose of the filing is to reflect 
accrued interest for the months of June 
through November 1990 related to 
Natural’s recovery of take-or-pay 
buyout, buydown and other contract 
reformation costs (Trasition Costs} 
under an Order No. 500 mechanism. 

Natural seeks any waivers of the 
Commission's Regulations as are 
necessary to permit the tendered tariff 
sheets to take effect December 1, 1990. 

Natural states that copies of the filing 
have been mailed to Natural's sales 
customers, interested state regulatory 
agencies, and all parties set out on the 
official service list at Docket No. RP88— 
94-000, et al., and RP90-24-000. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 
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DC 20426, in accordance with 16 CFR 
385.214 and 385.211 of the Commission’s 
Rules and Regulations. All such motions 
or protests must be filed on or before 
November 13, 1990. Protests will be 
considered by the Commission in’ 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection in the Public Reference 


[FR Doc. 90-26778 Filed 11-13-90; 8:45 am] 
BILLING CODE 6717-01-M 


Federal Energy Regulatory 
Commission 


[Docket No. TQ91-1-27-000] 


North Penn Gas Co.; 
Changes in FERC Gas Tariff 


November 6, 1990. 

Take notice that North Penn Gas 
Company (North Penn) on November 1, 
1990 tendered for filing Third Revised 
Sheet No. 3A to its FERC Gas Tariff 
First Revised Volume No. 1. 

The revised tariff sheet is being filed 
pursuant to Section 14 (PGA Clause) of 
the General Terms and Conditions of 
North Penn's FERC Gas Tariff to reflect 
changes in the cost of gas for the period 
December 1, 1990 through February 28, 
1991 and is proposed to be effective 
December 1, 1990. The proposed change 
refiects a decrease in the average cost of 
gas for the G-1 Rate Schedule of $1.09 
per Mcf. 

While North Penn believes that no 
other waivers are necessary in order to 
permit this filing to become effective 
December 1, 1990, as proposed, North 
Penn respectfully requests waiver of any 
of the Commission's Rules and 
Regulations as may be required to 
permit this filing to become effective 
December 1, 1990, as proposed. 

North Penn states that copies of this 
letter of transmittal and ali enclosures 
are being mailed to each of North Penn's 
jurisdictional customers and State 
Commissions shown on the attached 
service list. . 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 - 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with 211 and 


214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before November 
13, 1990. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 


Lois D. Cashell, 

Secretary. 

[FR Doc. 90-26754 Filed 11-13-90; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket Nos. TF91-2-59-000 and TM91-1- 
59-004) 


Northern Natural Gas Co., Division of 
Enron Corp.; Change in FERC Gas 
Tariff 


November 6, 1990. 

Take notice that on October 31, 1990, 
Northern Natural Gas Company 
(Northern), filed with the Federal 
Regulatory Commission as part of its 
F.E.R.C. Gas Tariff the following tariff 
sheets to be effective November 1, 1990: 


Th'rd Revised Volume No. 1 
Eighty-Sixth Revised Sheet No. 4B 
Fifty-Fourth Revised Sheet No. 4B.1 
Fourteenth Revised Sheet No. 4G 
Fourteenth Revised Sheet No. 4G.1 
Seventeenth Revised Sheet No. 4G.2 
Eighth Revised Sheet No. 4H 


Original Volume No. 2 


Ninety-Third Revised Sheet No. 1C 
Fourth Revised Sheet No. 1C.a 


Northern states that this filing reflects 
a Base Average Gas Purchased Cost of 
$2.1751 per MMBtu, which reflects a 
$0.1703 decrease in Northern's base 
average gas purchased cost of $2.3454, 
as established in the quarterly PGA in 
Docket No, TQ91-1-59-000. Northern 
states that the rate established herein is 
also a $0.6599 per MMBtu increase to the 
base average cost of gas of $1.5152, as 
reflected in Northern’s October 1, 1990 
flex filing in Docket No. TF91-1-59-000. 

Northern further notes that this filing 
also reflects an ACA adjustment of 
$0.0001, increasing the ACA from 
$0.0021 to $0.0022 effective November 1, 
1990. Northern is hereby requesting any 
waiver of the Commission's regulations 
and its tariff provisions as may be 
required to permit the above tariff 
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sheets to be accepted for filing and 
made effective on November 1, 1990. 

Northern states that copies of this 
letter and attachments have been mailed 
to each of Northern's gas utility 
customers and interested state 
commissions. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rules 214 and 211 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.214, 385.211 
(1990)). All such protests should be filed 
on or before November 13, 1990. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 
[FR Doc. 90-26765 Filed 11-13-90; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TA-91-1-59-000 TM 91-2-59- 
000) 


Northern Natural Gas Co., Division of 
Enron Corp.; Purchased Gas Cost 
Adjustment Rate Change 


November 6, 1990 


Take notice that on November 1, 1990, 
Northern Natural Gas Company, 
Division of Enron Corp. (Northern), 
tendered for filing, as part of Northern's 
FERC Gas Tariff, Third Revised Volume 
No. 1 (Volume.1 Tariff) and Original 
Volume No. 2 (Volume 2 Tariff), the 
following tariff sheets: 


Third Revised Volume No. 1 


Fifty-Ninth Revised Sheet No. 4A 
Eighty-Ninth Revised Sheet No. 4B 
Fifty-Seventh Revised Sheet No. 4B.1 
Fifteenth Revised Sheet No. 4G 
Fifteenth Revised Sheet No. 4G.1 
Eighteenth Revised Sheet No. 4G.2 
Eighth Revised Sheet No. 67 

Seventh Revised Sheet No. 68 


Original Volume No. 2 
Ninety-Sixth Revised Sheet No. 1C 
Fifth Revised Sheet No. 1C.a 

Sixth Revised Sheet No. 1E 
Seventh Revised Sheet No. 1F 


Such revised tariff sheets are required in 
order that Northern may place into 
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effect the proposed rates on January 1, 
1991 to: 


(1) Reflect Northern's cost of purchased gas 
to be experienced during the ist Quarter, 
1991, based on the fact the Interim Gas 
Inventory Charge (IGIC) filed June 1, 1990 has 
not been placed into effect, pursuant to 
Paragraph 18 of Northern's Volume 1 Tariff, 
and Paragraph 1 of Northern's Volume 2 
Tariff. 

(2) Reflect a surcharge to amortize the 
underrecovered commodity cost of purchased 
gas account for the twelve months ended 
August 31, 1990, and a surcharge to amortize 
the recovered demand cost of purchased gas 
account for the twelve months ended August 
31, 1990, both pursuant to Paragraph 18 of 
Northern's Volume 1 Tariff and Paragraph 1 
of Northern's Volume 2 Tariff and also to 
reflect certain revenue tracking adjustments. 

(3) Track the change in the cost of 
transportation of gas through the Alaska 
Natural Gas Transportation System (ANGTS) 
pursuant to Paragraph 21 of Northern's 
Volume 2 Tariff. In addition, this filing 
reflects a negative surcharge to amortize the 
cverrecovered cost of transportation of gas 
through ANGTS for the twelve months ended 
September 30, 1990. 

(4) Reflects the permanent waiver of 
section 154.302(j) of the Regulations as 
granted by the Commission on September 20, 
1990 to permit Northern to flow through its 
Purchased Gas Adjustment (PGA) the cost of 
liquid ethane and/or ethane mixture injected 
into system supply. 


In the filing, Northern has established 
a ceiling PGA rate of $2.7515 per MMBtu 
which reflects an increase of $.4061 per 
MMBtu from the approved 4th Quarter 
1990 ceiling PGA rate of $2.3454 per 
MMBtu. 

Northern states that since the 
projection of 1st Quarter, 1991 gas 
purchased costs may not reflect the 
level of gas purchased costs it actually 
will experience on January 1, 1991, it 
may not bill the commodity rates 
established in its filing on January 1, 
1991. Instead, Northern states that it will 
utilize its flexible PGA tariff mechanism, 
if necessary, to reflect in the commodity 
rates on January 1, 1991, the estimated 
actual cost of purchased gas being 
experienced at that time. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE, Washington, 
DC 20426, in accordance with rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such petitions or protests 
should be filed on or before November 
28, 1990. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 


intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 90-26759 Filed 11-13-90 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP90-119-004) 


Texas Eastern Transmission Corp.; 
Compliance Filing 


November 6, 1990. 

Take notice that October 31, 1990 
Texas Eastern Transmission 
Corporation (Texas Eastern) tendered 
for filing certain revised Proposed and 
Alternate tariff sheets as listed on the 
attached Appendices A (Proposed) and 
B (Alternate) attached to the filing. 
Texas Eastern requests an effective date 
of December 1, 1990. 

Texas Eastern states that by order 
issued June 29, 1990 in the above- 
captioned proceeding, Texas Eastern is 
authorized to place into effect, subject to 
certain conditions, as of December 1, 
1990 certain tariff sheets referenced in 
appendix A to that order. 

Texas Eastern further states that the 
revised tariff sheets listed on the 
attached Appendices A and B to be 
effective December 1, 1990 also reflect, 
among other things, (1) Texas Eastern’s 
PGA and EPC tracking filings effective 
June 1, August 1 and November 1, 1990; 
(2) the Annual Charge Adjustment 
(ACA) filing to be effective October 1, 
1990 in Docket No. RP90-181-000 and 
TM91-1-17-000; and, (3) an Interim 
Purchased GAS Adjustment filing, filed 
concurrently herewith pursuant to 
§ 154.309 of the Commission’s 
Regulations and § 23.1(c) of the General 
Terms and Conditions to effectuate the 
elimination of its purchases from Texas 
Gas Transmission Corporation effective 
December 1, 1990. 

Texas Eastern states that pursuant to 
the June 29, 1990 Order these Proposed 
tariff sheets reflect: (1) The elimination 
of facilities and related costs and 
volumes associated with the system 
supply portion of the Niagara Import 
Point Project; (2) the removal of § 23.2(c) 
of the General Terms and Conditions 
which would have provided for the 
direct billing of unrecovered balances in 
Account No. 191 of the PGA clause 
became suspended; Section 23.6 of the 
General Terms and Conditions which 
would have permitted the direct billing 
of unrecovered balances in Account No. 
191, if the PGA became suspended; (3) 
the modification to section 35 which 
would have permitted Texas Eastern to 
pay for new facilities associated with 
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new transportation requests under 
certain conditions rather than be 
reimbursed; and, (4) the prior method of 
allocating Administrative and General 
costs on a dekatherm mile basis to Rate 
Schedule X-43. Texas Eastern further 
states that the Proposed tariff sheets 
include facilities and related costs and 
volumes associated with the CD-1 
Adjustment Program and specifically 
requested waiver of Ordering Paragraph 
(E) of the June 29, 1990 Order to the 
extent required in order to include these 
costs. 

On July 30, 1990 Texas Eastern filed a 
Request for Rehearing and for 
Clarification which, inter alia, requested 
the Commission to reconsider its 
decision which requires Texas Eastern 
to change the rate design methodology 
for rates applicable to Rate Schedule X- 
43. On August 27, 1990 the Commission 
issued its Order on Rehearing Solely for 
the Purpose of Further Consideration. 
Subsequent Commission action 
regarding this issue is pending. 

The Alternate tariff sheets identified 
in appendix B proposed herein reflect 
the identical adjustments as the 
Proposed tariff sheets described above 
with the exception of the inclusion of 
the rate design methodology as 
originally proposed by Texas Eastern in 
its May 31, 1990 filing applicable to Rate 
Schedule X-43. Texas Eastern submits 
that no adjustment related to Rate 
Schedule X-43 is appropriate at this 
time. Therefore, in the event the above- 
referenced rehearing is granted, Texas 
Eastern respectfully requests the 
Commission to accept the tariff sheets in 
Appendix B to become effective 
December 1, 1990. 

Texas Eastern further states that the 
filing of these revised tariff sheets which 
satisfies the requirements of the 
Commission’s Order dated June 29, 1990 
in this proceeding is without prej:idice to 
Texas Eastern’s rights on rehearing or in 
any judicial review proceeding or its 
position in this proceeding. In particular, 
Texas Eastern reserves the right to 
revise its rates and terms and conditions 
of service and assess surcharges to the 
extent it is successful on rehearing or 
appeal. 

Texas Eastern states that copies of 
this letter and enclosures are being 
served on all jurisdiction&l customers, 
interested state commissions and all 
parties to this proceeding. 

Any person desiring to protest said 
filing should file.a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with rules 214 and 211 of the 
Commission's Rules of Practice and 





Procedure (18 CFR 385.214. 385.211 
(1990). All such protests should be filed 
on.or befare November 14, 1990. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, buf will not serve to make 
protestants parties to the praceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 

[FR Doc. 90-26760 Filed 11-13-90; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. FMS1-5-26-000} 


Panhandle Eastern Pipe Line Co.; 
Proposed Changes in FERC Gas Tariff 


November 6, 1990. 

Take notice that on October 31, 1990, 
Panhandle Eastern Pipe Line Company 
(Panhandle) tendered for filing the 
following revised tariff sheets to its 
FERC Gas Tariff, Original Volume 1: 
Second Revised Sheet Noe. 3-C.13 
Second Revised Sheet No. 3-C.14 
Second Revised Sheet No. 3-C.15 


The proposed effective date of these 
revised tariff sheets is December 1, 1990. 

Panhandle states that the revised 
tariff sheets filed herewith reflect 
revisions to the Order No. 500 take-or- 
pay direct billing amounts approved by 
Commission Orders dated November 25, 
1988, January 26, 1989 and October 10, 
1989 in Docket No. RP89-10-000, and 
also by Commission Letter Order dated 
December 22, 1989 in Decket No. TM90- 
7-28-0008, 001, and 002; and Docket No. 
TMg0-8-28-000, 001, and 002. 

Panhandle further states that the 
revised tariff sheets referenced above 
reflect the second annual adjustment to 
carrying charges and monthly TOP 
Fixed Surcharges in accordance with 
section 24 of Panhandle’s FERC Gas 
Tariff, Original Volume No. 1. 

Panhandle states that copies of this 
letter and enclosures are being served 
on all affected jurisdictional sales 
customers and appropriate State 
regulatory agencies. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, Union 
Center Plaza Building, 825 North Capitol 
Street NE., Washington, DC 20426, in 
accordance with Rules 211 and 214 of 
the Commission's Rules of Practice and 
Procedure (18 CFR 385.211 and 385.214}. 
All such motions or protests will be 
considered by the Commission in 
detern.ining the appropriate action to be 


taken,. but will not serve to: make 
protestants parties to the proceedings. 
Any person desiring to become a party 
must file a motion to intervene. Copies 
of Panhandle’s filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

{FR Doc. 90-26755 Filed 11-13-90; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TM91-4-28-000] 


Panhandle Eastern Pipe Line Co.; 
Proposed Changes. in FERC Gas Tariff 


November 6, 1990. 

Take notice that on October 31, 1990 
Panhandle Eastern Pipe Line Company 
(Panhandle) tendered for filing the 
following revised tariff sheets to its 
FERC Gas Tariff, Original Volume 1: 
Second Revised Sheet No. 3-C.10 


Second Revised Sheet No. 3-C.11 
Second Revised Sheet No. 3-C.12 


The proposed effective date of these 
revised tariff sheets is December 1, 1990. 

Panhandle states that the revised 
tariff sheets filed herewith reflect 
revisions to the Order No. 500 take-or- 
pay direct billing amounts approved by 
Commission Orders dated November 25, 
1988, January 26, 1989 and October 10, 
1989. in Docket No. RP89-9--000, and also 
by Commission Letter Order dated 
December 22, 1989 in Docket No. TM90- 
7-28-000,, 001, and 002; and Docket No. 
TM90-8-28-000, O01, and 002. 

Panhandle further states that the 
revised tariff sheets referenced above 
reflect the second annual adjustment to 
carrying charges and monthly TOP 
Fixed Surcharges in accordance with 
§ 23.4(c) and (d) and § 23.5 of 
Panhandle’s FERC Gas Tariff, Original 
Volume No. 1. 

Panhandle states that copies of this 
letter and enclosures are being served 
on all affected jurisdictional sales 
customers and appropriate state 
regulatory agencies. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, Union 
Center Plaza Building, 825 North Capitol 
Street, NE., Washington, DC 20426, in 
accordance with Rules 211 and 214 of 
the Commission's Rules of Practice and 
Procedure (18 CFR 385.211 and 385.214). 
Alf such motions or protests should be 
filed on or before November 13, 1990. 
Protests. will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceedings. Any person wishing to 
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become a party must file a motion to 
intervene. Copies of Panhandle's fifing 
are on file with the Commission and are 
available for public inspection. 

Lois D. Cashel, 

Secretary. 

[FR Dec. 90-26770 Filed 11-13-90; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP91-17-000} 
Questar Pipeline Co.; Tariff Filing 


November 6, 1990. 


Take notice that on November 1, 1990, 
pursuant to 18 CFR 154.63(a)(1), Questar 
Pipeline Company submitted for filing 
and acceptance the following revised 
tariff sheets to Original Volume Nos. 1, 
1-A and 3 of its FERC Gas Tariff: 


Original Volume No. 1 
First Revised Sheet No. 46 


Original Volume No. 1-A 


First Revised Sheet Nos. 17, 57, 5& and 64 
Original Sheet Nos. 17A, and 64A 


Original Volume No.3 
Fourth Revised Sheet No. 8 


Questar Pipeline states that this filing 
modifies certain tariff provisions 
relating to billing procedures that are 
acceptable to demand and commodity 
charges associated with natural-gas 
sales and transportation services. 

Questar Pipeline requests an effective 
date of December 1, 1990, for the 
tendered tariff sheets and states that 
copies. of the filing were served upon its 
customers and the Utah and Wyoming 
Public Service Commissions. 

Any person desiring to: be heard or to 
protest said filing should file a motion. to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20002, in accordance with Rules 
385.211 and 385.214 of the Commission's 
Rules and Regulations (18 CFR 385.211 
and 385.214). Alt such motions or 
protests should. be filed on. or before 
November 14, 1990. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
nrust file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection in the Public Reference 
Room. 

Lois Dt Cashell, 

Secretary. 

[FR Doe: 90-26767 Filed 11-13-90; 8:45 am 
BILLING CODE 6717-01-M 
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[Docket Nos. TA91-1-9-000, TM91-2-9-000 
and RP91-16-000) 


Tennessee Gas Pipeline Co.; Tariff 
Change 


November 6, 1990. 

Take notice that on November 1, 1990, 
Tennessee Gas Pipeline Company 
(Tennessee) tendered for filing the 
following revised tariff sheets to its 
FERC Gas Tariff to be effective January 
1, 1991: 


item_A: Third Revised Volume No. 1 

First Revised Sheet No. 20 (Primary & 
Alternate) 

First Revised Sheet No. 21 (Primary & 
Alternate) 

First Revised Sheet No. 22 (Primary & 
Alternate) 

First Revised Sheet No. 23 (Primary) 

First Revised Sheet No. 25 

First Revised Sheet No. 26 

Item B: First Revised Sheet Nos. 32-27 

Item C: First Revised Sheet No. 253 

Original Sheet Nos. 253A-253B 

First Revised Sheet No. 255 

Item D: Original Volume No. 2 

Twenty-First Revised Sheet No. 5 (Primary & 
Alternate) 

Twentieth Revised Sheet No. 6 (Primary & 
Alternate) 

Item E: Third Revised Volume No. 1 

Substitute Original Sheet Nos. 20-26 


The purpose of the filing is to 
implement the annual Purchased Gas 
Adjustment to Tennessee's Gas Rates 
and certain transportation rate 
schedules whose fuel rates track the 
Gas Rate. 

The purpose of the revisions under 
Item A is to reflect Tariff. These sheets 
also reflect a new GRI adjustment of 
1.42 cents per dth pursuant to Opinion 
No. 355 and Article XXVII of the 
General Terms and Conditions. These 
sheets further reflect an adjustment to 
the fuel rates for Rate Schedules IT and 
FT pursuant to Section 6 of these Rate 
Schedules. As discussed below, the 
primary sheets reflect as-billed 
classification of certain producer 
demand changes, while the alternate 
sheets reflect commodity only treatment 
of the charges. 

The purpose of the revisions under 
Item B is to reflect amortization of 
production-related costs pursuant to the 
settlement agreement approved by the 
Commission Order on June 14, 1985 in 
Docket Nos. CP84—441, et al. 

The purpose of the revisions under 
Item C is to amend provisions of 
Tennessee PGA clause (Article XXIII of 
the General Terms and Conditions) 
concerning the collection of unrecovered 
gas costs and disbursements from the 
Refund Subac count. 

The purpos of the revisions listed 
under Item D is to reflect adjustments to 


transportation rate schedules for 
changes in the cost of gas from fuel and 
losses pursuant to Section 5 of the PGA 
clause. 

The purpose of the revisions listed in 
Item E is to incorporate in Third Revised 
Volume No. 1 previously filed tariff 
changes to Second Revised Volume No. 
1 reflecting the new ACA change. 

The current adjustment to the Gas 
Rate is $(.0133) per dth on the primary 
sheets and $0.2619 per dth on the 
alternate sheets. The current adjustment 
to the Demand Rate (D;) is $.67 per dth 
on the primary sheets and $.08 per dth 
on the alternate sheets. These 
adjustments are calculated. based upon 
a comparison with the rates included in 
Tennessee's previous quarterly PGA 
filing in Docket No. TQ91-1-9. The 
surcharge adjustment to demand rates 
to amortize unrecovered gas costs is $.08 
per dth. The surcharge adjustment to 
Gas Rates to amortize unrecovered gas 
costs is $.3477 per dth. 

In the filing, Tennessee requests that 
the Commission waive the requirements 
of §§ 154.305(6) and 154.305(7) of the 
Commission's regulations to permit “as- 
billed” treatment of certain demand 
charges and annual disbursements from 
the Refund Subaccount, respectively. 
Tennessee has also amended the 
surcharge of provisions of its PGA 
clause to provide for a reconciliation 
surcharge in the event of termination of 
sales service or termination of the PGA 
clause. 

Tennessee states that copies of the 
filling have been mailed to all of its 
customers and affected state regulatory 
commissions. Any person desiring to be 
heard or to protest said filing should file 
a motion to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, Washington 
DC 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure. All such 
motions or protests should be filed on or 
before November 28, 1990. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene; 
provided, however, that any person who 
had previously filed a motion to 
intervene in this proceeding is not 
required to file a further motion. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 90-26772 Filed 11-13-90; 8:45 am] 
BILLING CODE 6717-01-M 
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Transwestern Pipeline Co.; Propose¢ 
Changes in FERC Gas Tariff 


November 6, 1990. 


Take notice that Transwestern 
Pipeline Company (“Transwestern”) on 
October 31, 1990, tendered for filing, as 
part of its FERC Gas Tariff, Second 
Revised Volume No. 1, the following 
tariff sheets to be effective December 1, 
1990: 

Proposed Tariff Sheets 
81st Revised Sheet No. 5 
8th Revised Sheet No. 38 
4th Revised Sheet No. 39 
1st Revised Sheet No. 39B 
4th Revised Sheet No. 40 
8th Revised Sheet No. 133 


In the alternative, Transwestern, 
herewith submits for filing the following 
alternative tariff sheet, also proposed to 
be effective December 1, 1990. 


Alternate Tariff Sheet 
Alternate 81st Revised Sheet No. 5 


Reason for Filing 


Transwestern’s tariff presently limits 
the maximum rate to be charged under 
Rate Schedule IS—1 to a rate of $2.2102/ 
dth which rate was based on a weighted 
average cost of gas (WACOG) in effect 
on transwestern’s system as of 
September 30, 1989. Transwestern 
proposes to eliminate the maximum rate 
under Rate Schedule IS-1 to become 
effective December 1, 1990. Since gas 
prices fluctuate from month to month, 
Transwestern submits it is not 
appropriate for its IS-1 maximum rate to 
be conditioned on a price frozen in time 
that does not recognize changes in 
market conditions, In view of the 
increase in gas demand in the past year, 
along with a decrease in excess supply/ 
demand imbalance is eliminated. 
Transwestern also submits that much of 
the available gas supply under 
Transwestern’s interruptible sales 
program is from small independent 
producers who rely on Transwestern to 
aggregate and market their production. 
If the market price were to exceed the 
maximum price, Transwestern would 
not be able to offer a competitive price 
to purchase gas supplies. Therefore, the 
producers would either have to accept a 
lower price from Transwestern, shut in 
their gas, or find another buyer. Further, 
in view of the very competitive nature of 
the markets served off in 
Transwestern’s system, Transwestern 
must price its interruptable sales gas at 
market prices or it will not make any 
sales. ; 
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Afternative Proposal 

In the alternate, if the Commission 
does not grant Transwestern’s proposal 
to eliminate in its entirety the maximum 
rate under Rate Schedule IS-1, 
Transwestern would propose to charge 
the higher of Transwestern’s presently 
effective maximum rate of $2.2102/dth 
or one hundred-twenty percent (120%) of 
the arrtnmetic average of the monthly 
spot price as published in Gas Daily, 
Inside FERC, and Natural Gas Week. 
Transwestern submits that setting the 
maximum price under Rate Schedule IS- 
1 at 120% of the average of the three spot 
published prices or the present or the 
present maximum rate of $2.2102/dth 
whichever is higher, would allow 
Transwestern to price its interruptible 
sales gas in competition with other gas 
sellers or marketers while still imposing 
@ maximum price limitation. 

Any person desiring to be heard or to 
protect said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 N. 
Capitol Street, NE., Washington, DC 
20426, in accordance with Rules 211 and 
214 of the Commission's Rules of 
Practice and Procedure. All such 
motions or protest should be filed on or 
before November 13, 1990. Protest will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will serve to make protestants 
parties to the proceeding. Any person 
wishing to become a party must file a 
motion to intervene. Copies of this filing 
are on file with the Commission and are 
available for public inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 90-26756 Filed 11-13-90; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TM91-3-30-000] 


Trunkline Gas Co.; Proposed Changes 
in FERC Gas Tariff 


November 6, 4990. 

Take notice that on October 31, 1990 
Trankline Gas Company (Trunkline) 
tendered for filing the following revised 
tariff sheets to its FERC Gas Tariff, 
Original Volume 1: 

Second Revised Sheet No. 3-A.7 
Second Revised Sheet No. 3-A.8 


The proposed effective date of these 
revised tariff sheets is December 1, 1990. 

Trunkline states that the revised tariff 
sheets filed herewith reflect revisions to 
the Order No. 500 take-or-pay direct 
billing amounts approved by 
Commission Orders dated November 25, 


1988, Janwary 31, 1988 and May 10, 1989 
in Docket No. RP89-11-000, and also by 
Commission Letter Order dated 
December 22, 1989 in Docket No. TM90- 
4-30-000. 

Trunkline further states that the 
revised tariff sheets referenced above 
reflect the second annual adjustment to 
carrying charges and monthly TOP 
Fixed Surcharges in accordance with 
Section 21 of Trunkline’s FERC Gas 
Tariff, Original Volume No. 1. 

Trunkline states that copies of this 
letter and enclosures are being served 
on all affected jurisdictional sales 
customers and appropriate state 
regulatory agencies. . 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, Union 
Center Plaza Building, 825 North Capitol 
Street NE., Washington, DC 20426, in 
accordance with Rules 211 and 214 of 
the Commission's Rules of Practice and 
Procedure (18 CFR 385.211 and 385.214). 
All such motions or protests should be 
filed on or before November 13, 1990. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceedings. Any person wishing to 
become a party must file a motion to 
intervene. Copies of Panhandle'’s filing 
are on file with the Commission and are 
available for public inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 90-26773 Filed 11-13-90; 8:45 am] 
BILLING CODE 6717-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


[OPP-507 13; FRL-3837-3] 


Receipt of Notification of Intent to 
Conduct Small-Scale Field Testing; 
Nonindigenous Microbial Pesticide 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: This notice announces EPA’s 
receipt of a notification of intent to 
conduct small-scale field testing of a 
nonindigenous strain of Bacillus 
thuringiensis. 

ADDRESSES: By mail, submit written 
comments to: Public Docket and 
Freedom of Information Section, Field 
Operations Division (H7506C), Office of 
Pesticide Programs, Environmental 
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Protection Agency, 401 M St., SW., 
Washington, DC 20460. In person bring 

| comments to: Rm. 246, CM #2, 1921 
Jefferson Davis Highway, Arlington, VA. 

Information submitted in any 

comment(s) concerning this Notice may 
be claimed confidential by marking any 
part or all of that information as 
“Confidential Business Information” 
(CBI). Information so marked will net be 
disclosed except in accordance with 
procedures set forth in 40 CFR part 2. A 
copy of the comment that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice to the submitter. 
Information on the proposed test and all 
written comments will be available for 
public inspection in Rm. 246 at the 
Virginia address given above from 8 
a.m. to 4 p.m, Monday through Friday, 
excluding legal holidays. 


FOR FURTHER INFORMATION CONTACT: By 
mail: Phil Hutton, Product Manager (PM) 
17, Registration Division (H7505C), 
Office of Pesticide Programs, 
Environmental Protection Agency, 401 M 
St., SW., Washington, DC 20460. Office 
location and telephone number: Rm. 207, 
CM #2, 1921 Jefferson Davis Highway, 
Arlington, VA, (703-557-2690). 


SUPPLEMENTARY INFORMATION: A. 
notification of intent to conduct small- 
scale field testing pursuant to the EPA's 
“Statement of Policy; Microbial Products 
Subject to the Federal Insecticide, 
Fungicide, and Rodenticide Act and the 
Toxic Substances Control Act” of June 
26, 1986 (51 FR 23313), has been received 
from the Ciba-Geigy Corporation of 
Greensboro, North Carolina. The 
purpose of the proposed testing is to 
evaluate the efficacy of the 
nonindigenous Bacillus thuringiensis 
strain towards lepidopterous insect 
pests of vegetables. The field tests are to 
take place in California, Florida, 
Mississippi, and Texas for a combined 
acreage of 0.85 acre. Following the 
review of the Ciba-Geigy Corporation 
application and any comments received 
in response to this Notice, EPA will 
decide whether or not an experimental 
use permit is required. 


Dated: October 12, 1990. 
Anne E. Lindsay, 


Director, Registration Division, Office of 
Pesticide Programs. 


[FR Doc. 96-26842 Filed 11-13-90; 8:45 am] 
BILLING CODE 6560-50-F 
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[OPP-42028F; FRL-3800-4] 


Delaware State Plan for Certification 
of Applicators of Pesticides Classified 
for Restricted Use 


AGENCY: Environmental Protection 
Agency (EPA). 


ACTION: Notice of approval of 
amendments to Plan. 


SUMMARY: In the Federal Register of 
August 31, 1988 (53 FR 33533), the 
Agency announced its approval of 
proposed amendments to Delaware's 
State Plan for Certification of 
Applicators of Pesticides Classified For 
Restricted Use, contingent upon passage 
of the amendments by the State 
legislature. This notice announces 
passage of the amendments by the State 
legislature and final approval of the 
amendments by EPA. 

ADDRESSES: Copies of the Delaware 

State Plan are available for review at 

the following locations: 

1. Toxics and Pesticides Branch 
(3AM32)}, Environmental Protection 
Agency, Region III, 841 Chestnut St., 
Philadelphia, PA 19107. 

2. Pesticide Compliance Supervisor, 2320 
S. DuPont Highway, Dover, DE 19901. 

FOR FURTHER INFORMATION CONTACT: 

Pesticide Certification and Training 

Officer, Toxics and Pesticides Branch 

(3AM32), Environmental Protection 

Agency, Region III, 841 Chestnut St., 

Philadelphia, PA 19107 (215)-597-8067. 

SUPPLEMENTARY INFORMATION: The 

Delaware State Plan for Certification of 

Applicators of Pesticides Classified for 

Restricted Use was approved on January 

31, 1978, and notice of the approval 

appeared in the Federal Register of 

February 14, 1978 (43 FR 6320). Delaware 

requested to amend its Plan by 

establishing additional requirements for 
the training and recertification of 
pesticide applicators, and the 
subdivision of Category 7 - Industrial, 

Institutional, Structural, and Health 

Related Pest Control to include the 

subcategories “Fumigation,” “Wood 

Preservative Treatments,” and 

“Miscellaneous Pest Control.” 

The Agency issued a notice of intent 
to approve the proposed amendments to 
Delaware's Plan on March 2, 1988 (53 FR 
6691); no comments were received. On 
August 31, 1988 (53 FR 33533), the 
Agency announced approval of the 
proposed amendments contingent upon 
passage of the revised Plan by the State 
legislature. 

The Delaware Department of 
Agriculture, through administrative 
authority granted by the State 
legislature, revised the regulations to 
include the necessary changes required 


by EPA. The amended State Plan was 
approved on January 20, 1989. This 
notice announces the final approval of 
Delaware's State Plan by the Agency. 


Dated: October 23, 1990. 
Edwin B. Erickson, 
Regional Administrator, Region III. 


[FR Doc. 90-26839 Filed 11-13-90; Filed 8:45 
am] 
BILLING CODE 6560-50-F 


[OPP-60014; FRL-3839-5] 


Intent to Suspend Certain Pesticide 
Registrations 


AGENCY: Environmental Protection 
Agency (EPA). 


ACTION: Notice of issuance of notices of 
intent to suspend. 


SUMMARY: This Notice, pursuant to 
section 6 (f)(2) of the Federal Insecticide, 
Fungicide, and Rodenticide Act (FIFRA), 
7 U.S.C. 136 et seq., announces that EPA 
has issued Notices of Intent to Suspend 
pursuant to section 3(c)(2)(B) of FIFRA. 
The Notices were issued following 
issuance of Data Call-In Notices by the 
Agency and the failure of registrants 
subject to the Data Call-In Notices to 
take appropriate steps to secure the data 
required to be submitted to the Agency. 
This Notice includes the text of a Notice 
of Intent to Suspend, absent specific 
chemical, product, or factual 
information. Table A of this Notice 
further identifies the registrants to 
whom the Notices of Intent to Suspend 
were issued, the date each Notice of 
Intent to Suspend was issued, the active 
ingredient(s) involved, and the EPA 
registration numbers and names of the 
registered product(s) which are affected 
by the Notices of Intent to Suspend. 
Moreover, Table B of this Notice 
identifies the basis upon which the 
Notices of Intent to Suspend were 
issued. Finally, matters pertaining to the 
timing of requests for hearing are 
specified in the Notices of Intent to 
Suspend and are governed by the 
deadlines specified in section 3 (c)(2)(B). 
As required by section 6 (f)(2), the 
Notices of Intent to Suspend were sent 
by certified mail, return receipt 
requested, to each affected registrant at 
its address of record. 


FOR FURTHER INFORMATION CONTACT: 
Stephen L. Brozena, Office of 
Compliance Monitoring (EN-342), 
Laboratory Data Integrity Assurance 
Division, Environmental Protection 
Agency, 401 M St., SW., Washington, DC 
20460, (703) 308-8267. 


BEST COPY AVAILABLE 
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SUPPLEMENTARY INFORMATION: 
I. Text of a Notice of Intent to Suspend 


The text of a Notice of Intent to 
Suspend, absent specific chemical, 
product, or factual information, follows: 


United States Environmental Protection 
Agency 

Office of Pesticides and Toxic Substances 
Washington, DC 20460 

Certified Mail 

Return Receipt Requested 


[Addressee Information] 

SUBJECT: Suspension of Registration of 
Pesticide Product(s) Containing 
—__________ for Failure to Comply with 
the 3{c)(2)(B) Data Call-In Notice for 
nieces alesis 


This letter gives you notice that the 
pesticide product registrations listed in 
Attachment I will be suspended 30 days 
from your receipt of this letter unless 
you take steps within that time to 
prevent this Notice from automatically 
becoming a final and effective order of 
suspension. The Agency's authority for 
suspending the registrations of your 
products is section 3(c)(2)(B) of the 
Federal Insecticide, Fungicide, and 
Rodenticide Act (FIFRA). Upon 
becoming a final and effective order of 
suspension, any violation of the order 
will be an unlawful act under section 12 
(a}(2)(J) of FIFRA. 

You are receiving this Notice of Intent 
to Suspend because you have failed to 
comply with the terms of the 3(c)(2)(B) 
Data Call-In Notice. The specific items 
where failure to comply has resulted in 
this intent to suspend are listed in the 
following two attachments: 

Attachment I Suspension Report - 
Product List 

Attachment II Suspension Report - 
Requirement List 

The suspension of the registration of 
each product listed in Attachment I will 
become final unless at least one of the 
following actions is completed. 

1. You may avoid suspension if you or 
another person adversely affected by 
this Notice properly request a hearing 
within 30 days of your receipt of this 
Notice. If you request a hearing, it will 
be conducted in accordance with the 
requirements of section 6(d) of FIFRA 
and the Agency’s procedural regulations 
in 40 CFR part 164. Section 3(c)(2)(B), 
however, provides that the only issues 
which may be addressed at the hearing 
are whether you have failed to take the 
actions which are the bases of this 
Notice and whether the Agency’s 
decision regarding the disposition of 
existing stocks is consistent with FIFRA. 
If a hearing is requested, the Agency 
will issue a final order at the conclusion 
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of the hearing governing the suspension 

of your products. 

A request for a hearing must (1) State 
which allowable issues are to be heard 
at the hearing, (2) identify the 
registrations for which a hearing is 
requested, and (3) set forth all necessary 
supporting facts, pertaining to any of the 
allowable issues for which you have 
requested a hearing. Three copies of the 
request must be submitted to: Hearing 
Clerk, A-110, U.S. Environmental 
Protection Agency, 401 M St., SW., 
Washington, DC 20460, and an 
additional copy should be sent to the 
signatory listed below. The request must 
be received by the Hearing Clerk by the 
30th day from your receipt of this Notice 
in order to be legally effective. The 30- 
day time limit cannot be extended. 
Failure to meet the 30-day time limit 
will result in automatic suspension of 
your registration(s). 

2. You may also avoid suspension if, 
within 30 days of your receipt of this 
Notice, the Agency determines that you 
have taken appropriate steps to comply 
with the section 3{c)(2)(B) Data Call-In 
Notice. In order to avoid suspension 
under this option, you must 
satisfactorily comply with Attachment 
Hi, Requirement List, for each product by 
submitting all required supporting data/ 
information to the following address 
(preferably by certified mail): 

Office of Compliance Monitoring (EN- 
342), Laboratory Data Integrity 
Assurance Division, Environmental 
Protection Agency, 401 M St., SW., 
Washington, DC 20460. 

For you to avoid automatic 
suspension, the Agency must also 
determine within the applicable 30-day 
period that you have satisfied the 
requirements that are the bases of this 


Registrant Affected 
Grow Group 


Campbell Chemicai Company 
Mobay Chemical Company 


Prentiss Drug & Chemical CO. scccsssccssensee 


Fairtield American Corporation ................0:-++ 


4816-394 


257-252 


3125-121 
3125-176 
3125-177 
3125-262 
3125-344 Propoxur 
3125-345 | Propoxur 


655-351 | 
655-527 | 
655-546 
655-641 
655-642 


4816-371 


Notice and so notify you in writing. You 
should submit the necessary deal 
information as quickly as possible for 
there to be any chance the Agency will 
be able to make the necessary 
determination in time to avoid 
suspension of your product(s). 

The suspension of the registration(s) 
of your company’s product(s) pursuant 
to this Notice will be rescinded when 
the Agency determines you have 
complied fully with the requirements 
which were the bases of this Notice. 
Such compliance may only be achieved 
by submission of the data/information 
described in the attachments to the 
signatory below. 

Your product will remain suspended, 
however, until the Agency determines 
you are in compliance with the 
requirements which are the bases of this 
Notice and so informs you in writing. 

After the suspension becomes final 
and effective, the registrant subject to 
this Notice, including all supplemental 
registrants of product(s) listed on 
Attachment I, may not legally distribute, 
sell, use, offer for sale, hold for sale, 
ship, deliver-for shipment, or receive 
and (having so received) deliver or offer 
to deliver, to any person, the product(s) 
listed in Attachment I. 

Persons other than the registrant 
subject to this Notice, as defined in the 
preceding sentence, may continue to 
distribute, sell, use, offer for sale, hold 
for sale, ship, deliver for shipment, or 
receive and (having so received) deliver 
or offer to deliver, to any person, the 
product(s) listed in Attachment I. 

Nothing in this Notice authorizes any 
person to distribute, sell, use, offer for 
sale, hold for sale, ship, deliver for 
shipment, or receive and (having so 
received) deliver or offer to deliver, to 


TABLE A—LiST OF PRODUCTS 
Active Ingredient 


Methylene Chloride 
Methylene Chioride 


Propoxur 
Propoxur. 
Propoxur 
Propoxur. 





Liminox Liquid Residue Insecticide 
Wasp & Hornet Kiiler 
.| Baygon 2% Bait Insecticide................ i 


Baygon 0.5% Aqueous Pressurized Insect 
Spray. 


Prentox Residual Spray Contains 1% Baygon.. 
Prentox Roach Bait Insecticide 

Prentox Prenbay 1 % Oil Solution.... 

Prentox Roach & Ant Killer 

Prentox Roach & Ant Killer w/0.5% Propoxur.. 


Roach & Ant Spray Pressurized Contains 
Propoxur. 

Roach & Ant Liquid Spray Contains Pyrenone 
& Baygon. 2 
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any person, the product(s) listed in 
Attachment I in any manner which 
would have been unlawful prior to the 
suspension. 

If the registrations of your products 
listed in Attachment I are currently 
suspended as a result of failure to 
comply with another section 3(c)(2)(B) 
Data Call-In Notice, this Notice, when it 
becomes a final and effective order of 
suspension, will be in addition to any 
existing suspension, i.e., all 
requirements which are the bases of the 
suspensions must be satisfied before the 
registration will be reinstated. 

You are reminded that it is your 
responsibility as the basic registrant to 
notify all supplementary registered 
distributors of your basic registered 
product that this suspension action also 
applies to their supplementary 
registered products and that you may be 
held liable for violations committed by 
your distributors. 

If you have any questions about the 
requirements and procedures set forth in 
this suspension notice or in the 3(c)(2)(B) 
Data Call-In Notice, please contact 
Stephen L. Brozena at (703) 308-8267. 


Sincerely yours, 


Director, Office of Compliance 
Monitoring 

Attachments: 

Attachment I - Product List 
Attachment II - Requirement List 


Il. Registrants Receiving and Affected 
by Notices of Intent to Suspend; Date of 
Issuance; Active Ingredient and 
Products Affected 


The following is a list of products for 
which a letter of notification has been 
sent: 


Name of Product Date Issued 


10/16/90 
10/16/90 


10/15/90 
10/15/90 
10/15/90 
10/15/90 
10/15/90 
10/15/90 


10/15/90 
10/15/90 
10/15/90 
10/15/90 
10/15/90 


10/15/90 


10/15/90 
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TasBLe A—List oF PROoDUCTS—Continued 


EPA 
Registrant Affected Registration 
lumber 


4816-542 
4816-548 
4816-549 
4816-601 
4816-602 


Roussel Bio Corp 432-642 


432-643 |. 


432-650 
432-699 
432-702 


432-705 


Mobay Corp. Aminal Health Div 11556-8 
11556-62 


11556-63 


2749-106 
2749-121 
2749-123 


2935-361 


Aceto Agricultural Chemicals Corp 


Wilber Ellis Co. 


Riverside/Terra Corporation 
Platte Chemical Co 


9779-293 
34704-259 
34704-405 
Hess & Clark, inc 
1.D. Russell Company Labs 
E.1. DuPont DeNemous & Co., Inc. .............+ 


US Professional Labs Lehn & Fink IND 
Product. 


Pfizer inc. Chemical Division 1007-86 
Hydro Chemical Co. ............ccscecsssesesssescseesseees 1712-7 


PR LOOP, inn ciipecsnsnists sivininactatvcdsinaipieiiil 5009-38 
5009-42 
5009-43 


6035-33 
6035-47 


10648-1 
8133-28 


Vineland Laboratories 


MDT Biologic Co. 

Champion Chemical 

FICS POWER, ais csccsesscssvecesssotuesascessssanones 
Hysan Corporation 


566 .9-2 


334-177 
334-187 
334-279 


Noble Pine Products Company 397-6 
Para Industries, Inc 649-50 


2214-5 
2214-6 


6035-37 
6035-43 


17664-8 
41104-1 
43290-1 


Bariod Division of NL Industries Inc.............. 
Guardsman Products, INC. ........:....scsceceeeeeees 
Davis Mud & Chemical, Inc. ..............ceeeeee 


Active Ingredient 


Formaidehyde.... 
Formaldehyde 
Formaidehyde. 
Fo ma. lel.yde 


Paraformaldehyde 
Paraformaidehyde.... 
Paraformaldehyde 


Paraformaldehyde 
Paraformaldehyde 
Paraformaidehyde 
Paraformaldehyde 


Paraformaidehyde 
Paraformaldehyde 


Paraformaldehyde 
Paraformaldehyde 


Paraformaldehyde 








FA Roach & Cricket Bait 


.| Industrial Crawling Insect Spray 
.| Roach & Ant Spray 
.| Baygon 1 % Residue Spray .......... 


Baygon Household insect Residual Spray 
Propoxur Transparent Emulsion Spray 0.5% .... 


.| Propoxur Transparent Emutsion Spray 1% 


Propoxur Transparent Emulsion Pressurized 
Spray 1%. 

Propoxur Transparent Emulsion Pressurized 
Spray 0.5%. 

Propoxur/PYR/PBO/Transparent Emulsion 
0.5% + 0.5% + 0.5%. 

Propoxur/Pyrethrins/PBO Transparent Emul- 
sion Spray 0.5% + 0.5% + 0.5%. 


My Pail Flea & Tick Spray 


.| Para-Ban Pressurized Spray .. 


My Pal Flea & Tick Spray 


Phorate Technical 
Rampart 10G Soiland Systemic Insecticide. 
Phorate 15G 


Red Top Thimet 6.5% Systemic Insecticide 
w/ PCNB Fungicide Granular. 


Phorate 20G 


Clean Crop Phorate 20G 
Terracior 6.5 Super x 1.6 Thimet 6.5 Granu- 
lar. 


DC&R Disinfectant 
Incubator Fumigant 
Conquest 4L Herbicide 


Grotan GF-35 Preservative 


Flogaurd 1015 
Hydro Formaldehyde Disinfectant 
X-Cide 133 


.| X-Cide 233 Industrial Micobiocide 


X-Cide 137 industrial Bactericide 
Sani-Squac 


..| Vinco Formaldehyde Solution 


Harvey’s Vapo-Steril Solution 

Bactron K-55 Microbiocide 

Protectein RTU 

Fyte 60 Solid Atmosphere Odor Control 


.| Fyte 7 Bacteriostat 


Blue Fyte Lock on Bowl Bacteriostat 
Steri-Dri Fungicide 


Click Solid Air Deodorizer and Bacteriostat 
for Urinals. 


Vinco Formaldegen-F 
Vineland Formaidegen 


Mildew Stop 


Davis Mud & Chemical, Inc. Paraformaide- 
hyde Microbiocide. 


10/15/20 
10/15/80 
10/15/90 
10/15/90 
10/15/90 


10/15/90 
10/15/90 
10/15/30 


10/15/90 
10/15/90 


10/15/90 


10/15/90 
10/15/90 
10/15/90 


10/25/90 
10/25/80 
10/25/90 


10/25/90 


10/25/90 


10/25/90 
10/25/90 


10/15/90 
10/15/90 
10/15/90 
10/15/90 


10/15/90 
10/15/90 


10/15/80 
10/15/90 
10/15/90 


10/15/20 
10/15/90 


10/15/90 
10/15/90 
10/15/90 


10/15/90 
10/15/90 
10/15/90 


10/15/90 
40/15/90 


10/15/90 
10/15/90 


10/15/90 
10/15/90 


10/15/90 
10/15/90 
10/15/90 


aD 
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Ill. Basis for Issuance of Notice of 
Intent; Requirement List 


The following companies failed to 
submit the following required data or 
information: 


TABLE B—LIST OF REQUIREMENTS 
Registrant Affected Requirement Name 


Grow Group Confidential Statement of Formula 5/21/90 
90-Day Data Call-in Summary Sheet ... J 5/21/90 
Campbell Chemical Co. Confidential Statement of Formula : 5/21/90 
90-Day Data Call-in Summary Sheet 5/21/90 
Mobay Chemical Co. Exposure of applicator during outside application (guideline reference no. 2/16/90 
133-3/ 133-4). 
| Mobay Corp./Animal Health Division Post-application exposure from total release aerosols (guideline reference 2/16/90 
: no. 133-3/133-4). 
Rousse! Bio Corp. Exposure of applicator during application of aerosolized insecticide (guideline 2/16/90 
reference no. 133-3/133-4). 
Fairfield American Corp. Exposure of applicator during application around foundations, patios, drive- 2/16/90 
ways, or sidewalks (guideline reference no. 133-3/133-4). j 
Prentiss Drug & Chemical Co. 


Aceto Agricultural Chemical Corp. Boiling point (guideline reference no. 63-6) 10/31/89 
Wilbur Eilis Co. Solubility (guideline reference no. 63-8) | 10/31/89 
Riverside/Terra Corp. Vapor Pressure (guideline reference no. 63-9) ie é 10/31/89 
Platte Chemical Co. Octanol/Water Partition Coefficient (guideline reference no. 63-11) ; 10/31/89 
Stability (guideline reference no. 63-13) 10/31/89 
Residue Analytical Method-Piant (guideline reference no. 171-4B. 4/30/90 
Residue Analytical Method-Animal (guideline reference no. 171-4D).. 4/30/90 
Storage Solubility (guideline reference no. 171-4E) 4/30/90 
Hydrolysis (guideline reference no. 161-1) 10/31/89 
Photodegradation (Water) (guideline reference no. 161-2). 10/31/89 
Photodegradation (Soil) (guideline reference no. 161-3) 10/31/89 
Lab Volatity (guideline reference no. 163-2) 1/31/90 
Bioaccumulation in Fish (guideline reference no. 165-4) 1/31/90 
Special Testing for Eye Effects Acute Oral (Rat) Study 10/31/89 
Special Testing for Eye Effects Subchronic Oral (Rat) Study . 4/30/90 
Special Testing - Short Term Mouse Study 1/31/90 
Estuarine/Marine Toxicity Shrimp - TEP (guideline reference no. 72-3F) 1/31/90 
Early Life Stage Fish (guideline reference no. 72-4A) 4/30/90 
Life Cycle Invertebrate (guideline reference no. 72-4B) 4/30/90 


Aceto Agricultura! Chemical Corp. Product Identity & Composition (guideline reference no. 61-1, 61-2, 61-3) 10/31/89 
Analysis & Certification of Product ingredients (guideline reference no. 62-1, 1/31/90 
62-2, 62-3). 
Physical/Chemical Properties (guideline reference no. 63-3, 63-4, 63-5, 63- 10/31/89 
6, 63-7, 63-14, 63-16). 
Physical/Chemical Properties (guideline reference no. 63-17, 63-20) 4/30/90 
Acute Oral Toxicity - Rat (guideline reference no. 81-1) 10/31/89 
Acute Dermai Toxicity (guideline reference no. 81-2) 10/31/89 
Acute Inhalation Toxicity - Rat (guideline reference no. 81-3) 10/31/89 
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TABLE B—LIsT OF REQUIREMENTS—Continued 


Active Ingredient Registrant Affected Requirement Name 


Formaldehyde Hess & Clark, Inc. Analytical Method (guideline reference no. 62-3) Bs ciatvaleaseseteasie 7/31/89 
1.0. Russell Company Labs Fish Toxicity Bluegill - TEP (guideline reference no. 7 2 4/30/89 
E.! DuPont DeNemours & Co., Inc. Invertebrate Toxicity (guideline reference no. 72-2B) 4/30/89 
US Professional Labs Lehn & Funk IND Prod- | Estuarine/Marine Toxicity Fish (guideline reference no. 72-3D) 7/31/89 

uct 
Pfizer Inc. Chemical Division Estuarine/Marine Toxicity Mollusk - TEP (guideline reference no. 72-3E). 7/31/89 
Hydro Chemica! Co. Estuarine/Marine Toxicity Shrimp - TEP (guideline reference no. 72-3F).. 7/31/89 
Petrolite Corp. Acute Oral Toxicity Rat (guideline reference no. 81-1) wee 4/30/89 
Vinelands Laboratories Acute Dermal Toxicity Rabbit/Rat (guideline reference no. 81-2) ... 4/30/89 
MDT Biologic Company Acute Inhalation Toxicity Rat (guideline reference no. 81-3) 4/30/89 
Champion Chemical Inc. 90-Day Feeding-Rodent (guideline reference no. 82-1A) 10/31/89 
Frontier Feeds, Inc. 90-Day Feeding-Nonrodent (guideline reference no. 82-1B) 10/31/89 
21-Day Dermai-Rabbit/Rat (guideline reference no. 82-2)... 10/31/89 
90-Day Inhalation-Rat (guideline reference no. 82-4) 10/31/89 
Teratogenicity-Rat (guideline reference no. 83-3A) 10/31/90 
Teratogenicity-Rabbit (guideline reference no. 83-3B) 10/31/89 
Gene Mutation-Ames (guideline reference no. 84-2A) 4 4/30/89 
Stuctural Chromosome Aberration (guideline reference no. 84-2B) x 4/20/89 
Other Genotixic Effects (guideline reference no. 84-4)........ i 4/30/89 
Dermal Penetration (guideline reference no. 85-2) a 7/31/89 
Inhalation Passive Dosimetry Exposure (guideline reference no. 133-4) i 7/31/89 
Hydrolysis (guideline reference no. 161-1) a 4/30/89 
Photodegradation-Water (guideline reference no. 161-2).. ‘d 4/30/89 
Photodegradation-Soil (guideline reference no. 161-3) si 4/30/89 
Leaching/Absorption/Desorption (guideline reference no. 163-1)... 7/31/88 
Volatility-Lab (guideline reference no. 163-2) ia 7/31/89 
Bioaccumulation in Fish (guideline reference no. 165-4) J 7/31/89 
Bioaccumulation-Aquatic Non-Target (guideline reference no. 165-5) a 7/31/89 
Nature of Residue-Plants (guideline reference no. 171-4A) ad 1/31/90 
Nature of Residue-Livestock (guideline reference no. 171-48).... tee 1/31/90 
Residue Analytical! Method-Plant (guideline reference no. 171-4C). 10/31/89 
Residue Analytical Method-Animal (guideline reference no. 171-4D).. 10/31/89 
Storage Stability (guideline reference no. 171-4E) 10/31/89 


Paraformaldehyde Hysan Corporation (LARA OFC) Analytical Method (guideline reference no. 62-3) cial 7/31/89 
Noble Pine Products Co. Acute Avian Oral Quail/Duck (guideline reference no. 71-1) 4/30/89 
Para Industries Inc. Acute Avian Dietary Quail (guideline reference no. 71-2A)... 4/30/89 
Vapor Products Acute: Avian Dietary Duck (guideline reference no. 71-28)... 4/30/89 
Vineland Laboratories Fish Toxicity Bluegill - TEP (guideline reference no. 72-1B) 4/30/89 
Bariod Division NL Industries, inc. Fish Toxicity Rainbow Trout - TEP (guideline reference no. 72-1D) 4/30/89 
Guardsman Products Inc. Invertebrate Toxicity - TEP (guideline reference no. 72-2B) 4 4/30/89 
Davis Mud & Chemical, Inc. Acute Oral Toxicity Rat (guideline reference no. 81-1) 4 4/30/89 

Acute Dermal Toxicity Rabbit/Rat (guideline reference no. 81-2) ... sd 4/30/89 
Acute Inhalation Toxicity Rat (guideline reference no. 81-3) ad 4/30/89 
90-Day Feeding-Rodent (guideline reference no. 82-1A) .| 10/31/89 
90-Day Feeding-Nonrodent (guideline reference no. 82-1B) a 10/31/89 
21-Day Dermal-Rabbit/Rat (guideline reference no. 82-2)... ? 10/31/89 
90-Day Inhalation-Rat (guideline reference no. 82-4) ws 10/31/89 
Teratogenicity-Rat (guideline reference no. 83-3A) .| 10/31/89 
Teratogenicity-Rabbit (guideline reference no. 83-3B) «| 10/31/90 
Gene Mutation-Ames (guideline reference no. 84-2A) 2 4/30/89 
Stuctural Chromosone Aberration (guideline reference no. 84-28) . os 4/30/89 
Other Genotixic Effects (guideline reference no. 84-4) .| ‘ 4/30/89 
Dermal Penetration (guideline reference no. 85-2) A 7/31/89 
inhalation Passive Dosimetry Exposure (guideline reference no. 133-4) 7/31/89 
Hydrolysis (guideline reference no. 161-1) 4/30/89 
Photodegradation-Water (guideline reference no. 161-2)... oa 4/30/89 
Photodegradation-Soil (guideline reference no. 161-3). ms 4/30/89 
Leaching/Absorption/Desporption (guideline reference no. 163-1). od 7/31/89 
Volatility-Lab (guideline reference no. 163-2) a 7/31/89 
Bioaccumulation in Fish (guideline reference no. 165-4) 2 7/31/89 
Bioaccumulation-Aquatic Non-Target (guideline reference no. 165-5) aad 7/31/89 
Nature of Residue-Plants (guideline reference no. 171-4A) i" 1/31/90 
Nature of Residue-Livestock (guideline reference no. 171-4B) a 1/31/90 
Residue Analytical Method-Plant (guideline reference no. 171-4C). af 10/31/89 
Residue Analytical Method-Animal .| 10/31/89 
Storage Stability (guideline reference no. 171-4E) 10/31/89 
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IV. Conclusions 


EPA has issued Notices of Intent to 
Suspend on the dates indicated. Any 
further information regarding these 
Notices may be obtained from the 
contact person noted above. 

Dated: November 2, 1990. 

Connie A. Musgrove, 

Acting Director, Office of Complience 
Monitoring. 

[FR Doc. 90-26712 Filed 11-13-90; 8:45 am] 
BILLING CODE 6560-50-F 


[OPP-42011F; FRL-3800-3} 


Pennsylvania State Pian for 
Certification of Applicators of 
Pesticides Classified for Restricted 
Use 


AGENCY: Environmenta! Protection 
Agency (EPA). 

ACTION: Notice of approval of 
amendments to Plan. 


summany: In the Federal Register of 
August 31, 1988 (53 FR 33534), the 
Agency announced its approval of 
proposed amendments to Pennsylvania’s 
State Plan for Certification of 
Applicators of Pesticides Classified for 


Restricted Use, contingent upon passage 
of the amendments by the State 
legislature. This notice announces 
passage of the amendments by the State 
legislature and final approval of the 
amendments by EPA. 

ADDRESSES: Copies of the Pennsylvania 

State Plan are available for review at 

the following locations: 

1. Toxics and Pesticides Branch 
(3AM32), Environmental Protection 
Agency, Region HI, 841 Chestnut St., 
Philadelphia, PA 19107. 

2. Pesticide Compliance Supervisor, 
Pennsylvania Department of 
Agriculture, Bureau of Plant Industry, 
2301 N. Cameron St., Harrisburg, PA 
17120. 

FOR FURTHER INFORMATION CONTACT: 

Pesticide Certification and Training 

Officer, Toxics and Pesticides Branch 

(3AM32), Environmental Protection 

Agency, Region III, 841 Chestnut St., 

Philadelphia, PA 19107, (215)-597-8067. 

SUPPLEMENTARY INFORMATION: The 

Pennsylvania State Plan for Certification 

of Applicators of Pesticides Classified 

for Restricted Use was approved on 

August 8, 1977, and notice of the 

approval appeared in the Federal 
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Register of August 19, 1977 (42 FR 
41907). Pennsylvania requested to 
amend its Plan by establishing 
additional requirements for the 
certification and recertification of 
pesticide applicators, and the creation of 
the new commercial categories “Wood 
Preservation Technology,” “Commodity 
Fumigation,” “Soil Fumigation,” 
“Interior Plantscapes,” and ‘Park Pest 
Control.” 

The Agency issued a notice of intent 
to approve the proposed amendments to 
Pennsylvania's Plan on March 2, 1988 
(53 FR 6692); no comments were 
received. On August 31, 1988 (53 FR 
33534), the Agency announced approval 
of the proposed amendments contingent 
upon passage of the revised Plan by the 
State legislature. 

The Pennsylvania Legislature 
approved the amended State Plan on 
February 3, 1990. This notice announces 
the final approval of Pennsylvania’s 
State Plan by the Agency. 

Dated: October 23, 1990. 

Edwin B. Erickson, 

Regional Administrator, Region III. 

[FR Doc. 90-26840 Filed 11-13-90; Filed 8:45 
am] 

BILLING CODE 6560-50-F 





Federal Register / Vol. 55, No. 220 / Wednesday, November 14, 1990 / Notices 


42 U.S.C. 122(h) 
[FRL-3860-3] 


Proposed Administrative Agreement 


AGENCY: U.S. Environmental Protection 
Agency (U.S. EPA). 


ACTION: Proposed settlement. 


sumMaARY: U.S. EPA is proposing to 
settle a claim under section 107 of 
CERCLA for response costs incurred 
during removal activities at Dead Creek 
Site No. 60 in Sauget, Illinois. 
Respondents have agreed to reimburse 
U.S. EPA in the:amount of $12,500. U.S. 
EPA today is proposing to approve this 
settlement offer because it reimburses 
U.S. EPA, in part, for costs incurred 
during U.S. EPA's removal action. 
DATES: Comments on this proposed 
settlement must be received by 
December 14, 1990. 


ADDRESSES: Copies of the proposed 
settlement are available at the following 
addresses for review: (It is 
recommended that you telephone Daniel 
O'Riordan at (312) 886-4359 before 
visiting the Region V Office) U.S. 
Environmental Protection Agency, 
Region V, Office of Superfund, Remedial 
and Enforcement Response Branch, 230 
South Dearborn Street, Chicago, Illinois 
60604. 

Comments on this proposed 
settlement should be addressed to: 
(Please submit an original and three 
copies, if possible) Daniel O’Riordan, 
Community Relations Coordinator, 
Office of Public Affairs, U.S. 


Contract 
Number 


68-D8-0089 | Am-Pro Protective Agency 


Contractor Name Contractor Address 


7499 Parklane RAd., Suite 


Environmental Protection Agency, 
Region V, 230 South Dearborn Street, 
Chicago, Illinois 60604, (312) 886-4359. 


FOR FURTHER INFORMATION CONTACT: 
Daniel O'Riordan, Office of Public 
Affairs, at (312) 886-4359. 


SUPPLEMENTARY INFORMATION: Dead 
Creek Site No. 60 is not on the National 
Priorities List. After receiving reports 
that Dead Creek was smoldering, U.S. 
EPA personne! installed a chain link 
fence on that portion of the creek 
bordered by Judith Lane on the south 
and Queeny Avenue to the north in 
Sauget, Illinois. This prevented anyone 
from having direct contact with the 
creek. The Illinois Environmental 
Protection Agency is studying the Dead 
Creek as well as other locales in Sauget, 
and will determine what further action 
is appropriate. 

Respondents are four companies that 
generated hazardous waste while 
operating in the area of the Dead Creek. 
A 30-day period, beginning on the date 
of publication, is open pursuant to 
section 122(i) of CERCLA for comments 
on the proposed settlement. 

Comments should be sent to the 
Office of Public Affairs (5PA-14), U.S. 
Environmental Protection Agency, 
Region V, 230 South Dearborn Street, 
Chicago, Illinois 60604. 

Elizabeth Doyle, 

Assistant Regional Counsel, United States 
Environmental Protection Agency. 

[FR Doc. 90-26834 Filed 11-13-90; 8:45 am] 
BILLING CODE 6560-50-M 


136, Columbia, SC 29223. 


68-D9-0006 | ASci Corporation 


1365 Beverly Rd., McLean, 


VA 22101. 


68-01-7176 | Computer Sciences Corpo- 
ration. 

68-02-4252 

68-01-7176 | NMI/CRC Systems incorpo- 
rated. 


68-02-3056 


68-D9-0176 | Technical Resources Incor- 


porated. 


The contractors and subcontractors 
listed above that are authorized to 
transfer CBI materials from EPA 
Headquarters to their facilities will, 


8100 Gatehouse Rd., Falis 
Church, VA 22042. 


Midwest Research Institute..... 425 Volker Bivd., Kansas 
City, MO 64110. 


11042 Waples Mill Rd., Fair- 
fax, VA 22030. 


Research Triangle Institute ..... 3040 Cornwallis Rd., Re- 


1000 6th St., SW., Apt. 315, 
Washington, DC 20460. 


Triangle, NC 


upon completing review of the CBI 
materials, return them to EPA. 
Contractors and subcontractors 
requiring access to TSCA CBI at their 


Site Information 


EPA RTP, NC Facilities 

EPA Headquarters. 

EPA Headquarters 

EPA Headquarters and Con- | 51 FR 24439 (7/3/ 
tractor Site. 8 


EPA Headquarters 


Contractor Site 


EPA Headquarters and Con- | 55 FR 780 (1/9/90) 
tractor Site. 


[OPTS-140138; FRL-3802-3] 


Access to Confidential Business 
information by Certain Contractors 
and Subcontractors 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


summary: EPA has authorized several 
contractors and subcontractors for 
access to information which has been 
submitted to EPA under various sections 
of the Toxic Substances Control Act 
(TSCA). Some of the information may be 
claimed or determined to be 
Confidential Business Information (CBI). 
EPA is issuing this notice to inform 
submitters of changes in the TSCA CBI 
access status under these contracts. 
FURTHER INFORMATION CONTACT: 
Michael M. Stahl, Director, TSCA 
Environmental Assistance Division (TS- 
799), Office of Toxic Substances, 
Environmental Protection Agency, Rm. 
E-545, 401 M St., SW., Washington, DC 
20460, (202) 554-1404, TDD: (202) 554—- 
0551. 

Access to CBI by the contractors and 
subcontractors shown in the chart 
below was announced in earlier Federal 
Register notices. EPA is issuing this 
notice to inform submitters of changes in 
the TSCA CBI access status under these 
contracts. In accordance with 40 CFR 
2.306(j), EPA has determined that the 
following contractors and 
subcontractors will require access to 
CBI submitted to EPA under TSCA to 
perform successfully work specified 
under their contracts. 


Federal Register 
Publication Cite/Date 


54 FR 46981 (11/8/ 
89). , | 

54 FR 46981 (11/8/ | 
89). 


9/30/91 


9/30/91 


11/30/90 


50 FR 45483 (10/31/ 
85). 


12/31/90 


54 FR 46981 (11/8/ 11/30/90 
89). 


53 FR 37640 (9/27/ 10/13/92 


88). 


9/30/93 
| 


facilities will be authorized for such 
access under the EPA “Contractor 
Requirements for the Control and 
Security of TSCA Confidential Business 
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Information” security manual. EPA has 
received their security plans and has 
performed the required inspections of 
their facilities. Contractor and 
subcontractor personnel will be required 
to sign non-disclosure agreements and 
will be briefed on appropriate security 
procedures before they are permitted 
access to TSCA CBI. 


Dated: October 3, 1990. 
Steve Newburg-Rinn 
Acting Director, Information Management 
Division, Office of Toxic Substances. 


[FR Doc. 90-26841 Filed 11-13-90; 8:45 am] 
BILLING CODE 6560-50-F 


FEDERAL ELECTION COMMISSION 


Ciearinghouse on Election 
Administration; Meeting 


In accordance with the provisions of 
the Federal Advisory Committee Act (5 
U.S.C. app. I) and Office of Management 
and Budget Circular A-63, as revised, 
the Federal Election Commission 
announces the following Advisory Panel 
meeting: 


Name: Federal Election Commission 
Clearinghouse Advisory Panel. 

Date: 12-14 December 1990. 

Place: Westin Hotel, 909 N Michigan Ave, 
Chicago, IL. 

Time: 1500-1730 on 12 December 1990, 
€830-1200; 1400-1600 on 13 December 1990, 
0830-1230; 1400-1700 on 14 December 1990. 
Proposed Agenda: 

Status of Clearinghouse projects; Doing It 
By The Numbers, 1980 Census; Prosecution of 
Crimes Against the Electoral Process; 
Elections Abroad; Telling the Public Who 
Won the Elections; Kids Voting: So Easy a 
Kid Can Do It; America in the 1990's: An 
Economy in Transition: A Society Under 
Stress; Problems in Recruiting Poll Workers: 
A Local and National Perspective; Election 
Law: Precedent Setting Cases; Advances in 
Information Technology; Pane! Discussion of 
Election Applications. 


Purpose of the Meeting: 

The Panel will discuss the agenda items, 
present their views on problems in the 
administration of Federal elections, and 
formulate recommendations to the Federal 


Election Commission Clearinghouse for its 
future program development. 


The Advisory Panel meeting is open to 
the public, dependent on available 
space. Attendees to all sessions must 
pay $95.00 in registration fees. Any 
member of the public may file a written 
statement with the Panel before, during 
or after the meeting. To the extent that 
time permits, the Panel Chairman may 
allow public presentation or oral 
statements at the meeting. 

All communications regarding the 
Advisory Panel should be addressed to 


Penelope Bonsall, National 
Clearinghouse on Election 
Administration, Federal Election 
Commission, 999 E Street, NW., 
Washington, DC 20463. 


Dated: November 6, 1990. 
Marjorie W. Emmons, 
Secretary to the Commission. 
[FR Doc. 90-26733 Filed 11-13-90; 8:45 am] 
BILLING CODE 6715-01-M 


FEDERAL MARITIME COMMISSION 


Security for the Protection of the 
Public, Financial Responsibility To 
Meet Liability Incurred for Death or 
injury to Passengers or Other Persons 
on Voyages; Issuance of Certificate 


(Casualty) 


Notice is hereby given that the 
following have been issued a Certificate 
of Financial Responsibility to Meet 
Liability Incurred for Death or Injury to 
Passengers or Other Persons on Voyages 
pursuant to the provisions of section 2, 
Public Law 89-777 (46 U.S.C. 817(d)) and 
the Federal Maritime Commission's 
implementing regulations at 46 CFR part 
540, as amended: Crown Cruise Line of 
Florida, Inc., Grundstad Maritime 
Overseas, Inc., Palm Beach Cruises S.A. 
and Cruceros de Valencia S.A., P.O. Box 
3000, 2790 N. Federal Highway, Boca 
Raton, FL 33431. 

Vessel: Crown Monarch. 
Dated: November 7, 1990. 
Joseph C. Polking, 
Secretary. 
[FR Doc. 90-26732 Filed 11-13-90; 8:45 am] 
BILLING CODE 6730-01-M 


FEDERAL RESERVE SYSTEM 


Agency Forms Under Review 
November 7, 1990. 


Background 


On June 15, 1984, the Office of 
Management and Budget (OMB) 
delegated to the Board of Governors of 
the Federal Reserve System (Board) its 
epproval authority under the Paperwork 
Reduction Act of 1980, as per 5 CFR 
1320.9, “to approve of and assign OMB 
control numbers to collection of 
information requests and requirements 
conducted or sponsored by the Board 
under conditions set forth in 5 CFR 
1320.9." Board-approved collections of 
information will be incorporated into the 
official OMB inventory of currently 
approved collections of information. A 
copy of the SF 83 and supporting 
statement and the approved collection 
of information instrument(s) will be 
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placed into OMB's public docket files. 
The following forms, which are being 
handled under this delegated authority, 
have received initial Board approval 
and are hereby published for comment. 
At the end of the comment period, the 
proposed information collection, along 
with an analysis of comments and 
recommendations received, will be 
submitted to the Board for final 
approval under OMB delegated 
authority. 


DATES: Comments must be submitted on 
or before November 28, 1990. 


ADDRESSES: Comments, which should 
refer to the OMB Docket number (or 
Agency form number in the case of a 
new information collection that has not 
yet been assigned an OMB number), 
should be addressed to Mr. William W. 
Wiles, Secretary, Board of Governors of 
the Federal Reserve System, 20th and C 
Streets, NW., Washington, DC 20551, or 
delivered to room B-2223 between 8:45 
a.m. and 5:15 p.m. Comments received 
may be inspected in room B-1122 
between 8:45 a.m. and 5:15 p.m., except 
as provided in § 261.8({a) of the Board’s 
Rules Regarding Availability of 
Information, 12 CFR 261.8(a). 

A copy of-the comments may also be 
submitted to the OMB desk officer for 
the Board: Gary Waxman, Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, New 
Executive Office Building, room 3208, 
Washington, DC 20503. 


FOR FURTHER INFORMATION CONTACT: 
A copy of the proposed form, the request 
for clearance (SF 83), supporting 
statement, instructions, and other 
documents that will be placed into 
OMB’s public docket files once 
approved may be requested from the 
agency clearance officer, whose name 
appears below. Federal Reserve Board 
Clearance Officer—Frederick J. 
Schroeder—Division of Research and 
Statistics, Board of Governors of the 
Federal Reserve System, Washington, 
DC 20551 (202-452-3829). 


Proposal to Approve Under OMB 
Delegated Authority the Extension, With 
Revision, of the Following Reports 


Report title: Applications for 
Membership in the Federal Reserve 
System 

Agency form number: FR 2083, 2083A- 
2083E 

OMB docket number: 7100-0046 

Frequency: On occasion 

Reporters: Commercial banks and 
certain mutual savings banks 

Annual reporting hours: 1,308 

Estimated average hours per response: 
37.5 
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Number of respondents: 37 

Small businesses are not affected. 

General description of report: This 
application provides managerial, 
financial and structural data 
necessary for the Federal Reserve 
Board to. evaluate a new or existing 
bank's application for admission to 
the Federal Reserve System pursuant 
to.criteria established by statute and - 
regulation (regulation .H). The 
revisions would standardize the 
format of certain information and 
reflect.reduced reporting requirements 
resulting from amendments to the 
Change in Bank Control Act. 
This information collection.is 

authorized by law (12 U.S.C. 321-328). 

Parts may be given confidential 


treatment at applicant's request (5 
US.C. 552(b){4)}). 


Proposal to Approve Under OMB 
Delegated Authority the Extension, 
Without Revision, of the Following 
Reports 


Report title: Monthly Survey of Eligible 

Bankers Acceptances 
Agency form number: FR 2006 
OMB docket number: 7100-0055 
Frequency: Monthly 
Reporters: U.S. commercial banks, U.S. 

branches and agencies of foreign 

banks and edge corporations. 
Annual reporting hours: 2570 
Estimated average hours per response: 
oa 
Number of respondents: 102 
Small businesses are not affected. 
General description of report: This 

information collection is voluntary (12 

U.S.C. 248(a), 625, and 3105(b)) and is 

given confidential treatment (5 U.S.C. 

552[b){4) and (8)). 

This report provides timely and 
detailed information on eligible dollar 
acceptances traded in the United States. 
The data are used for constructing a 
measure of short- and intermediate-term 
business credit and are relied upon to 
provide information to the Federal 
Reserve's trading desk. 


Report title: Survey to Obtain 
Information on the Relevant Market in 
Individual Merger Cases 

Agency form number: FR 2060 

OMB docket number: 7100-0232 

Frequency: On occasion 

Reporters: Small businesses and 
consumers 

Annual reporting hours: 55 

Estimated average hours per response: 
10 minutes for small businesses, 6 
minutes for consumers 

Number of respondents: 25 small 
businesses:and 50 consumers per 
survey 

Small businesses are affected. 


General description of report: This 
information collection is voluntary (12 
U.S.C. 1826(c)) and is given 
confidential treatment (5 U.S.C. 552 
(b)(4) and (b)(6). 

This telephone survey is designed to 
determine from what sources small 
businesses and consumers obtain 
financial services. The information is 
needed for specific merger and 
acquisition applications to: determine 
relevant banking markets in the analysis 
of local market:competition. 


3. Report title: Report by Banks 
Proposing to Amortize Losses.on 
Qualified Agricultural Loans 

Agency form number: FR 4020 

OMB docket number: 7100-0231 

Frequency: On occasion for initial 
applications, annually for 
participating banks 

Reporters: State member banks 

Annual reporting hours: 27 

Estimated average hours per response: 
15 for initial applications, 2 for 
participating banks 

Number of respondenis: 6 currently, 
with 1 initial application expected 
Small businesses are affected. 

General description of report: This 
information collection is voluntary (12 
U.S.C. 321 et seq.), and individual 
respondent data may be given 
confidential treatment (5 U.S.C. 552 
(b)(4) and (b)(8)) 

The report documents an applicant 
state member bank’s eligibility to 
amortize losses on qualified agricultural 
loans under the Competitive Equality 
Banking Act of 1987 and provides 
information needed by the Federal 
Reserve to fulfill its supervisory 
responsibilities in establishing the 
eligibility of the bank and in monitoring 
the bank's compliance with the 
conditions of the program. 


4. Report title: Transfer Agent 
Registration and Amendment Form 

Agency form number: FR TA-1 

OMB docket number: 7100-0099 

Frequency: On occasion 

Reporters: State member banks, bank 
holding companies, and certain 
nondeposit trust company 
subsidiaries of bank holding 
companies 

Annual reporting hours: 23 

Estimated average hours per response: 
1.25 for initial registrations, 10 minutes 
for amendments 

Number of respondents: 16 filing initial 
registrations and 18 filing 
amendments 

Small businesses are not affected. 

General description of report: This 
information collection is mandatory 
(15 U.S.C. 78q—-1(c)(1) and (2)) and is 
not given confidential treatment. 


This interagency form fulfills the 
statutory registration and amendment 
requirements for entities acting’as 
transfer agents for securities registered 
under section 12 of the Securities 
Exchange Act of 1934. Such entities 
must register with the appropriate 
regulatory agency prior to.performing 
the functions of a transfer agent. 

5. Report title: Reports Related to 
Securities of State Member Banks as 
Required by Regulation H 

Agency form number: N.A. 

OMB docket number: 7100-0091 

Frequency: On occasion, quarterly, and 
annually 

Reporters: State member banks with 
more than 500 shareholders and more 
than $5 million in total assets 

Annual reporting hours: 7,324 

Estimated average hours per response: 
6.75 

Number of respondents: 35 

Small businesses are not affected. 

General description of report: This 
information collection is mandatory 
(15 U.S.C. 78{i}) and is not given 
confidential treatment. 


Since December 1987 state member 
banks that meet the shareholder and 
total asset criteria have been required 
pursuant to Regulation H to file the 
same securities forms and reports that 
bank holding companies and non-bank 
entities use when they file directly with 
the Securities and Exchange 
Commission. Some examples of such 
reports are Form 10-Q quarterly reports, 
Form 10-K annual reports, and event- 
generated Form 3 and:Form 4.reports. 


To Approve Under OMB 
Delegated Authority the Discontinuance 
of the Following Report 


Report title: Monthly Report of 
International Banking Facility {IBF) 
Accounts 

Agency form number: FR 2072 

OMB docket number: 7100-0158 

Frequency: Monthly 

Reporters: Financial institutions 

Annual reporting hours: 1,187 

Estimated average hours per response: 
2.3 

Number of respondents: 43 

Small businesses are not affected. 

General description of report: This 
information collection is required by 
law (12 U.S.C. 248(a), 602, 625, and 
3105(b)). Individual respondent data 
are given confidential treatment (5 
U.S.C. 552(b)(4)). 

This report collects data on assets.and 
liabilities of International Banking 
Facility (IBF) accounts. The Board no 
longer needs the data from this report to 
monitor the activities ef IBFs or for 
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interpretation of the monetary and 
credit aggregates because the data are 
available from another source. 

Board of Governors of the Federal Reserve 
System, November 7, 1990. 

William W. Wiles, 

Secretary of the Board. 

[FR Doc. 90-26797 Filed 11-13-90; 8:45 am] 
BILLING CODE 6210-01-M 


FEDERAL TRADE COMMISSION 
[Dkt. C-3309] 


Nationwide Acceptance Corporation; 
Prohibited Trade Practices, and 
Affirmative Corrective Actions 


AGENCY: Federal Trade Commission. 
ACTION: Consent order. 


summary: In settlement of alleged 
violations of federal law prohibiting 
unfair acts and practices and unfair 
methods of competition, this consent 
order requires, among other things, a 
Chicago, Ill., based corporation to cease 
and desist from failing to disclose 
required information under the Fair 
Credit Reporting Act. It also requires the 
respondent to mail informational 
brochures and letters, which disclose 
certain required information, to all 
applicants who were rejected for 
consumer credit or charged an increased 
amount for credit, based on a report 
from a consumer reporting agency or 
third party, between July 1, 1988 and 
December 31, 1989. 

DATES: Complaint and order issued 
October 18, 1990.1 


FOR FURTHER INFORMATION CONTACT: 
Sandra Wilmore, FTC/S—4429, 
Washington, DC 20580. (202) 326-3169. 
SUPPLEMENTARY INFORMATION: On 
Tuesday, August 7, 1990, there was 
published in the Federal Register 55 FR 
32146, a proposed consent agreement 
with analysis In the Matter of 
Nationwide Acceptance Corporation, for 
the purpose of soliciting public 
comment. Interested parties were given 
sixty (60) days in which to submit 
comments, suggestions or objections 
regarding the proposed form of order. 
No comments having been received, 
the Commission has ordered the 
issuance of the complaint in the form 
contemplated by the agreement, made 
its jurisdictional findings and entered an 
order to cease and desist, as set forth in 
the proposed consent agreement, in 
disposition of this proceeding. 


* copies of the Complaint and the Decision and 
Order are available from the Commission's Public 
Reference Branch, H-130, 6th Street & Pennsylvania 
Avenue, NW., Washington, DC 20580. 


Authority: Sec. 6, 38 Stat. 721; 15 U.S.C. 46. 
Interpret or apply sec. 5, 38 Stat. 719, as 
amended; 84 Stat. 1128-36; 15 U.S.C. 1681- 
1681(f). 

Donald S. Clark, 

Secretary. 

[FR Doc. 90-26827 Filed 11-13-90; 8:45 am] 
BILLING CODE 6750-01-M 


[File Docket Nos. 892 3019] 


Haverhilis, et al.; Proposed Consent 
Agreement With Analysis To Aid 
Public Comment 


AGENCY: Federal Trade Commission. 
ACTION: Proposed consent agreement. 


sumMaARY: In settlement of alleged 
violations of federal law prohibiting 
unfair acts and practices and unfair 
methods of competition, this consent 
agreement, accepted subject to final 
Commission approval, would prohibit, 
among other things, a California mail 
order company and its owners from 
making certain misrepresentations and 
unsubstantiated health and safety 
claims, in the sale of artificial tanning 
devices or any other device, and from 
making unsubstantiated fuel economy 
claims, with respect to any engine oil 
additive, automobile gasoline additive, 
or automobile retrofit device. In 
addition, respondents would be required 
to distribute a copy of the order to 
officers, employees, and representatives 
involved in sales or advertising. 


DATES: Comments must be received on 
or before January 14, 1991. 


ADDRESSES: Comments should be 
directed to: FTC/Office of the Secretary, 
room 159, 6th St. and Pa. Ave., NW., 
Washington, DC 20580. 


FOR FURTHER INFORMATION CONTACT: 
Lee Peeler, FTC/S-4002, Washington, 
DC 20580. (202) 326-3090. 


SUPPLEMENTARY INFORMATION: Pursuant 
to section 6(f) of the Federal Trade 
Commission Act, 38 Stat. 721, 15 U.S.C. 
46 and § 2.34 of the Commission's Rules 
of Practice (16 CFR 2.34), notice is 
hereby given that the following consent 
agreement containing a consent order to 
cease and desist, having been filed with 
and accepted, subject to final approval, 
by the Commission, has been placed on 
the public record for a period of sixty 
(60) days. Public comment is invited. 
Such comments or views will be 
considered by the Commission and will 
be available for inspection and copying 
at its principal office in accordance with 
§ 4.9(b)(6)(ii) of the Commission's Rules 
of Practice (16 CFR 4.9(b}(6)(ii)). 
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Agreement Containing Consent Order To 
Cease and Desist 

In the Matter of Haverhills, a corporation, 
and Gerardo Joffe and Priscilla Joffe, 
individually and as officers of said 
corporation. 


The Federal Trade Commission 
having initiated an investigation of 
certain acts and practices of Haverhills, 
a corporation, and Gerardo Joffe and 
Priscilla Joffe, individually and as 
officers of Haverhills, hereinafter 
sometimes referred to as proposed 
respondents, and it now is appearing 
that the proposed respondents are 
willing to enter into an agreement 
containing an order to cease and desist 
from the use of the acts and practices 
being investigated. 

It is hereby agreed by and between 
Haverhills, Gerardo Joffe, Priscilla Joffe, 
and counsel for the Federal Trade 
Commission that: 

1. Proposed respondent Haverhills, is 
a corporation organized, existing and 
doing business under and by virtue of 
the laws of the State of California, with 
its office and principal place of business 
located at 131 Townsend Street, San 
Francisco, California 94107. 

2. Proposed respondents Gerardo Joffe 
and Priscilla Joffe are officers of 
Haverhills. They formulate, direct and 
control the acts and practices of 
Haverhills. Their address is the same as 
that of Haverhills. 

3. Proposed respondents admit all the 
jurisdictional facts set forth in the draft 
of the complaint attached hereto. 


4. Proposed respondents waive: 


(a) Any further procedural steps; 

(b) The requirement that the Commission's 
decision contain a statement of findings of 
fact and conclusions of law; and 

(c) All rights to seek judicial review or 
otherwise to challenge or contest the validity 
of the order entered pursuant to this 
agreement; 

(d) All claims under the Equal Access to 
Justice Act. 


5. This agreement shall not become 
part of the public record of the 
proceeding unless and until it is 
accepted by the Commission. If this 
agreement is accepted by the 
Commission, it, together with the 
proposed complaint contemplated 
thereby, will be placed on the public 
record for a period of sixty (60) days and 
information in respect thereto publicly 
released. The Commission thereafter 
may either withdraw its acceptance of 
this agreement and action as it may 
consider appropriate, or issue and serve 
its complaint (in such form as the 
circumsances may require) and decisivn, 
in disposition of the proceeding. 
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6. This agreement is for settlement 
purposes only and does not:constitute 
an admission by proposed respondents 
that the: law has been violated as 
alleged in the proposed:complaint 
attached hereto. 

7. This agreement contemplates that, 
if it is accepted ‘by the Commission, and 
if such acceptance is not subsequently 
withdrawn by the Commission pursuant 
to the provisions of § 2.34 of the 
Commission's Rules, the Commission 
may, without further:notice to proposed 
respondents, (1) Issue its complaint 
corresponding in form and substance 
with the proposed complaint attached 
hereto and its decision containing the 
following order to cease and desist in 
disposition of the proceeding and (2) 
make information public in respect 
thereto. When so.entered, the order to 
cease and desist shall have the same 
force and effect and may be altered, 
modified or set aside in the same 
manner and within the same time 
provided by statute for other orders. The 
order shall become final upon service. 
Delivery by the U.S. Postal Service of 
the complaint and-decision containing 
the agreed-to-agreement shall constitute 
service. Proposed respondents.waive 
any right it may have to any other 
manner of service. The complaint may 
be used in construing the terms of the 
order, and no agreement, understanding, 
representation, or interpretation not 
contained in the-order of the agreement 
may be used 'to-vary or contradict the 
terms of the order. 


8. Proposed respondents have read the 
proposed complaint and order 
contemplated hereby. They understand 
that once the order has been issued, 
they will be required to file one or more 
compliance reports showing that they 
have fully complied with the order. 
Proposed respondents further 
understand that they may be liable for 
civil penalties in the amount provided 
by law for each violation of the order 
after it becomes final. 


Order 
Definitions 

For the purpose of this Order, the 
following definition.shall apply: 


Tanning device means any product 
designed to incorporate one or more 
ultraviolet lamps and. intended for irradiation 
of any part of the living human body by 
ultraviolet radiation to induce skin ‘tanning. 

Heaith or safety representation means.any 
general or specific,.oral or written 
representation that relates.or refers to.the 
maintenance, preservation, or improvement 
or a consumer's health of physical safety. 


It is ordered that respondent 
Haverhills, a‘corporation, its successors 
and assigns, and its officers and 
directors; and Gerardo Joffe and 
Priscilla Joffe, individually and as 
officers-of said corporation, and 
respondents’ agents, representatives and 
employees, directly or through any 
corporation, subsidiary, division, 
independent contractor or other device, 
in connection with the advertising, 
offering for sale, sale or distribution of 
any tanning device, in or affecting 
commerce, as “commerce” is defined in 
the Federal Trade Commission Act, do 
forthwith cease and desist from 
misrepresenting, directly or by 
implication, that: 

A. Use of any such device does:not:pose a 
risk of the harmful side effects associated 
with exposure to the:sun's radiation; 

B. Useof any such device does.not increase 
the risk.of developing skin cancer; 

C. Use of any such device does not 
contribute to skin aging; and 

D. The-sun emits UVC radiation that 
penetrates the earth's atmosphere and 
therefore causes the harmful side effects 
associated with exposure to the sun's 
radiation. 


il 


it is further ordered that respondent 
Haverhills, a corporation, its successors 
and assigns, and its officers and 
directors; and Gerardo Joffe and 
Priscilla Joffe, individually and as 
officers of said corporation, and 
respondents’ agents, representatives and 
employees, directly or through any 
corporation, subsidiary, division, 
independent contractor or-other device, 
in connection with the advertising, 
offering for sale, sale or distribution of 
any tanning device, in.or affecting 
commerce, as “commerce” is defined in 
the Federal Trade Commission Act, do 
forthwith cease and desist from 
misrepresenting, directly or by 
implication, that use of any such device 
without protective eyewear is safe. 

Provided that, for the purpose of this 
Order, any advertisement or 
promotional material depicting models 
using tanning devices without 
appropriate protective eyewear will be 
deemed to be.a.representation covered 
by this section, unless the advertisement 
or promotional material clearly and 
conspicuously, and in close proximity to 
such depiction, discloses {i) That 
protective eyewear is needed to prevent 
eye injury, and (ii) if such promotional 
material depicts models wearing what 
might appear to be ordinary sunglasses, 
that ordinary sunglasses.do not offer 
adequate protection. 


Hil 


It is further ordered that, for one {1) 
year after the date of service of this 


_ Order, respondent'Haverhills, a 


corporation, its successors and assigns, 
and its officers and directors; and 
Gerardo Joffe and Priscilla Joffe, 
individually and as officers of said 
corporation, and respondents’ agents, 
representatives and employees, directly 
or through any corporation, subsidiary, 
division, independent contractor or 
other device, ‘in connection with the 
advertising, offering for sale, sale or 
distribution of any tanning device, in or 
affecting commerce, as “commerce” is 
defined in the Federal Trade 
Commission.Act, do forthwith cease and 
desist from failing to disclose in any 
advertisement or any other promotional 
material the following statement: 


Notice—Read the mandatory FDA warning 
label found on-every tanning machine for 
important information on, potential eye injury, 
skin cancer, skin aging and.photosensitive 
reactions. 


The above-required language:shall be 
included in printed material printed in a 
typeface and color that are:clear and 
conspicuous; and shall be included in 
any television, radio, film, video tape, or 
slide promotional material either orally 
or visually in‘a manner designed to 
ensure clarity and prominence. Nothing 
contrary to, inconsistent with, or in 
mitigation of the above-required 
statement shall be used in any 
advertising or promotional materials. 


IV 


It is further ordered that, commencing 
one (1) year after the date of service of 
this Order, respondent Haverhills, a 
corporation, its successors and assigns, 
and its officers and directors; and 
Gerardo Joffe and Priscilla Joffe, 
individually and as officers of said 
corporation, and respondents’ agents, 
representatives and employees, directly 
or through any corporation, subsidiary, 
division, independent contractor or 
other device, in connection with the 
advertising, offering for sale, sale or 
distribution of any tanning device, in or 
affecting commerce, as “commerce” is 
defined in the Federal Trade 
Commission Act, do forthwith cease and 
desist from representing, directly or by 
implication, that the tanning device is 
safe or safer than any other method of 
tanning, that the device has any health 
benefit, or that the device may be safely 
used without wearing protective 
eywear, unless the following statement 
is disclosed as specified below: 


Notice—Read the mandatory FDA warning 
label found on every tanning machine for 
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important information on potential eye injury, 
skin cancer, skin aging and photosensitive 
reactions. 


The above-required language shall be 
included in printed material printed in a 
typeface and color that are clear and 
conspicuous; and shall be included in 
any television, radio, film, video tape, or 
slide promotional material either orally 
or visually in a manner designed to 
ensure clarity and prominence. Nothing 
contrary to, inconsistent with, or in 
mitigation of the above-required 
statement shall be used in any 
advertising or promotional materials. 


V 


It is further ordered that respondent 
Haverhills, a corporation, its successors 
and assigns, and it officers and 
directors; and Gerardo Joffe and 
Priscilla Joffe, individually and as 
officers of said corporation, and 
respondents’ agents, representatives and 
employees, directly or through any 
corporation, subsidiary, division, 
independent contractor or other device, 
in connection with the advertising, 
offering for sale, sale, or distribution of 
any device, as “device” is defined in the 
Federal Trade Commission Act, in or 
affecting commerce, as “commerce” is 
defined in that Act, do forthwith cease 
and desist from making, directly or by 
implication, any health or safety 
representation, unless, at the time of 
such representation, respondents 
possess and rely upon a reasonable 
basis for such representation, consisting 
of reliable and competent scientific 
evidence that substantiates such 
representation; provided, however, that 
to the extent such evidence consists of 
scientific or professional tests, analyses, 
research, studies, or any other evidence 
based on expertise of professionals in 
the relevant area, such evidence shall be 
“competent and reliable” only if those 
tests, analyses, research, studies, or 
other evidence are conducted and 
evaluated in an objective manner by 
persons qualified to do so, and using 
procedures generally accepted in the 
profession to yield accurate and reliable 
results. 


VI 


It is further ordered that respondent 
Haverhills, a corporation, its successors 
and assigns, and it officers and 
directors; and Gerardo Joffe and 
Priscilla Joffe, individually and as 
officers of said corporation, and 
respondents’ agents, representatives and 
employees, directly or through any 
corporation, subsidiary, division, 
independent contractor or other device, 
in connection with the advertising, 
offering for sale, sale, or distribution of 


the automobile retrofit device known as 
Fuel Magnetizer, or any other 
automobile retrofit device (as __ 
“automobile retrofit device” is defined 
in section 511 of the Motor Vehicle 
Information and Cost Savings Act, 15 
U.S.C. 2011) having substantially similar 
properties, in or affecting commerce “as 
commerce” is defined in the Federal 
Trade Commission Act, cease and desist 
from representing, directly, or by 
implication, that such retrofit device will 
or may result in fuel economy 
improvement when installed in an 
automobile, truck, recreational vehicle, 
or other motor vehicle. 


Vil 


It is further ordered that respondent 
Haverhills, a corporation, its successors 
and assigns, and it officers and 
directors; and Gerardo Joffe and 
Priscilla Joffe, individually and as 
officers of said corporation, and 
respondents’ agents, representatives and 
employees, directly or through any 
corporation, subsidiary, division, 
independent contractor or other device, 
in connection with the advertising, 
offering for sale, sale, or distribution of 
any automotive gasoline additive, 
engine oil additive, or automobile 
retrofit device (as “automobile retrofit 
device” is defined in section 511 of the 
Motor Vehicle Information and Cost 
Savings Act, 15 U.S.C. 2011), in or 
affecting commerce as “commerce” is 
defined in the Federal Trade 
Commission Act, do forthwith cease and 
desist from representing, directly, or by 
implication, that such device will or may 
result in fuel economy improvement 
when installed in an automobile, truck, 
recreational vehicle, or other motor 
vehicle, unless, and only to the extent, 
respondents possess and rely upon a 
reasonable basis for such 
representation. This reasonable basis 
shall consist of competent and reliable 
tests, such as: 


a. Chassis dynamometer tests done 
according to procedures that simulate typical 
urban and highway driving patterns, such as 
the then current urban and highway driving 
test schedules established by the 
Environmental Protection Agency; or 

b. Track or road tests done according to 
procedures that simulate urban and highway 
driving patterns, such as those established by 
the Environmental Protection Agency. 


A competent and reliable test means 
one conducted and evaluated in an 
objective manner by persons qualified 
to do so using procedures generally 
accepted in the profession to yield 
accurate and reliable results. 

Respondents shall,.when using the 
results of any tests required by this part, 
clearly and conspicuously disclose the 
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limitations upon the applicability of the 
results to any automobile, truck, 
recreational vehicle, or other motor 
vehicle. Where the results of such tests 
are used in connection with a 
representation of fuel economy 
improvement expressed in miles per 
gallon (or liter), miles per tankful, or 
percentage, or where the representation 
of the benefit is expressed as a 
monetary saving in dollars or 
percentages, all advertising and other 
sales promotional materials that contain 
the representation must also clearly and 
conspicuously disclose the following 
disclaimer: “REMINDER: Your actual 
saving may vary. It depends on the kind 
of driving you do, how you drive and the 
condition of your car.” 


Vill 


It is further ordered that respondents 
shall distribute a copy of this Order to 
each current officer, employee, agent 
and/or representative having sales, 
advertising or promotional 
responsibilities with respect to the _ 
subject matter of this Order and shall 
obtain from each such person a signed 
statement acknowledging receipt of the 
Order. 


IX 


It is further ordered that for three (3) 
years from the date of the last _ 
dissemination of each representation 
which is subject to this Order, 
respondents and their successors and 
assigns shall maintain and upon request 
make available to the Federal Trade 
Commission for inspection and copying: 


a. All materials relied upon to substantiate 
any representation covered by this Order; 
and 

b. All test reports, studies, surveys, or other 
materials in its possession or control that 
contradict, qualify, or call into question such 
representation or the basis upon which 
respondent relied for such representation, 
including complaints from consumers. 


X 


It is further ordered that respondents 
and their successors and assigns shall 
notify the Commission at least thirty (30) 
days prior to any proposed change in 
the corporate respondent such as 
dissolution, assignment or sale resulting 
in the emergence of a successor 
corporation, the creation or dissolution 
of subsidiaries, or any other change in 
the corporation which may affect 
compliance obligations arising under 
this Order. Respondents shall require, as 
a condition precedent to the closing of 
any sale or other disposition of all or a 
substantial part of their assets, that the 
acquiring party file with the 
Commission, prior to the closing of such 
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sale or other disposition, a written 
agreement to be bound by the provisions 
of the Order. 


XI 


It is further ordered that for a period 
of ten (10) years from the date of service 
of this Order, each of the individual 
respondents named herein shall 
promptly notify the Commission in the 
event of the discontinuance of his/her 
present business or employment and of 
each affiliation with a new business or 
employment. Each such notice shall 
include the individual respondent's new 
business address and a statement of the 
nature of the business or employment in 
which said respondent is newly engaged 
as well as a description of said 
respondent’ duties and responsibilities 
in connection with the business or 
employment. The expiration of the 
notice provision of this paragraph shall 
not affect any other obligation arising 
under this Order. 


XI 


It is further ordered that respondents 
shall, within sixty (60) days after service 
of this Order upon it, and at such other 
times as the Commission may require, 
file with the Commission a report, in 
writing, setting forth in detail the 
manner and form in which they have 
complied with this Order. 


Analysis of Proposed Consent Order to 
Aid Public Comment 


The Federal Trade Commission has 
accepted subject to final approval an 
agreement containing a consent order 
from Haverhills, a mail order company, 
and its owners Gerardo Joffe and 
Priscilla Joffe (“respondents”). 

The consent order has been placed on 
the public record for sixty (60) days for 
receipt of comments by interested 
persons. Comments received during this 
period will become part of the public 
record. After sixty (60) days, the 
Commission will decide whether it 
should withdraw from the agreement 
and take other appropriate action, or 
make final the order contained in the 
agreement. 

This matter concerns advertisements 
for Solar Gold Tanner, an artificial 
tanning device and the Fuel Magnetizer, 
a fuel economy device, sold by 
Haverhills in its mail order catalog. 

The Commission's complaint in this 
matter charges that respondents have 
violated the Federal Trade Commission 
Act by making deceptive claims in 
advertisements for the Solar Gold 
Tanner and the Fuel Magnetizer. With 
respect to the Solar Gold Tanner, the 
complaint alleges that the respondents’ 
advertisements falsely claimed that the 


devices can be used without the risk of 
harmful side effects associated with 
solar radiation, including skin cancer 
and skin aging, and that the devices can 
be used safely without eye protection. 
The complaint further changes that 
respondents falsely represented that the 
sun emits UVC radiation that penetrates 
the earth’s atmosphere and therefore 
causes the harmful side effects 
associated with exposure to the sun’s 
radiation. The complaint also alleges 
that the respondents falsely represented 
that it had a reasonable basis to 
substantiate these claims. Finally, the 
complaint alleges that respondents 
failed to disclose the fact that the use of 
the device poses the risk of skin cancer, 
skin aging and eye injury, and that use 
of the device without protective 
eyewear poses a risk of eye damage. 
The failure to disclose these facts, in 
light of respondents’ representations, is 
alleged to be a deceptive practice. 

In addition, the complaint charges that 
Haverhills falsely represented the fuel 
economy improvement which can be 
achieved through use of the Fuel 
Magnetizer device. The complaint 
alleges that respondents falsely claimed 
that, under normal driving conditions, a 
typical driver can usually obtain a fuel 
economy improvement of up to 25% 
when the Fuel Magnetizer is installed in 
his or her automobile. The complaint 
also alleges that respondents falsely 
represented that they had a reasonable 
basis for this representation, when in 
fact they did not. 

The consent order contains provisions 
designed to prevent repetition of the 
false claims, to prevent future 
unsubstantiated health or safety claims 
in the sale of artificial tanning or other 
devices, to prevent future 
unsubstantiated fuel economy claims, 
and under certain circumstances to 
require affirmative disclosures of the 
risks associated with tanning devices. 

Part I of the order prohibits 
respondents from misrepresenting that 
any such tanning device does not pose a 
risk of the harmful side effects 
associated with sun tanning, that the use 
of device does not pose a risk of skin 
cancer or premature skin aging, and that 
the sun emits UVC radiation that 
penetrates the earth’s atmosphere, 
causing the harmful side effects 
associated with the sun's radiation. 

Part II of the order prohibits 
respondents from misrepresenting that 
use of any tanning device without 
protective eyewear is safe. This section 
also provides that any depiction of 
models operating tanning devices 
without appropriate protective eyewear 
will be deemed to represent that 
protective eyewear is not needed when 
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using the devices, unless that need is 
clearly disclosed. 

Part III and IV require respondents to 
advise prospective purchasers of its 
tanning devices to read the warning 
label affixed to the tanning equipment 
as required by the U.S. Food and Drug 
Administration. This warning label 
warns users that overexposure to 
ultraviolet radiation can cause skin 
injury, including premature skin aging 
and skin cancer, and that failure to wear 
protective eyewear may result in severe 
burns or long-term injury to the eyes. 
This disclosure requirement must be 
made in all ads or promotional material 
for tanning devices for one year to 
remedy any lingering effects of 
respondents’ deceptive safety claims. 
After one year, the disclosure must be 
made whenever respondents make any 
health or safety claim for tanning 
devices. 

Part V prohibits respondents from 
making unsubstantiated health or safety 
claims in connection with the 
advertising of any device, as “device” is 
defined in the FTC Act. Prior to making 
such claims, respondents must have - 
competent and reliable scientific 
evidence that supports the claims. 

Part VI prohibits respondents from 
representing that the Fuel Magnetizer or 
any substantially similar automobile 
retrofit device will or may result in fuel 
economy improvement when installed in 
an automobile, truck, recreational 
vehicle, or other motor vehicle. 

Part VII prohibits respondents from 
making unsubstantiated fuel economy 
claims in connection with the 
advertising of any engine oil additive, 
automobile gasoline additive, or 
automobile retrofit device. 

Part VIII requires respondents to 
distribute a copy of the order to officers, 
employees, agents and representative 
having sales or advertising 
responsibilities with respect to the 
subject matter of the order. 

Part IX requires respondents to keep 
records concerning claims covered by 
the order. 

Part X requires respondents to notify 
the Commission of any change in status 
of the corporate respondent that might 
affect enforcement of the order. 

Part XI requires the individual 
respondents to notify the Commission in 
the event of the discontinuance of his or 
her present business or employment and 
of each affiliation with a new business 
or employment. 

Part XII requires respondents to file a 
compliance report with the Commission. 

The purpose of this analysis is to 
facilitate public comment on the 
proposed order, and it is not intended to 
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constitute an official interpretation of 
the agreement and proposed order, or to 
modify in any way their terms. 

Donald S. Clark, 

Secretary. 

[FR Doc. 90-26828 Filed 11-13-90; 8:45 am] 
BILLING CODE 6750-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
[Docket No. 90P-0346] 


Eggnog Deviating From identity 
Standard; Temporary Permit for 
Market Testing 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice: 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing 
that a temporary permit has been issued 
to Homeland Stores, Inc., to market test 
a product designated as “light eggnog” 
that deviates from the U.S. standard of 
identity for eggnog (21 CFR 131.170}. The 
purpose of the temporary permit is to 
allow the applicant to measure 
consumer acceptance of the product. 
DATES: This permit is effective for 15 
months, beginning on the date the food 
is introduced or caused to be introduced 
into interstate commerce, but not later 
than February 12, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Joanne Travers, Center for Food Safety 
and Applied Nutrition (HFF-414), Food 
and Drug Administration, 200 C St. SW., 
Washington, DC 20204, 202-485-0106. 
SUPPLEMENTARY INFORMATION: In 
accordance with 21 CFR 130.17 
concerning temporary permits to 
facilitate market testing of foods 
deviating from the requirements of the 
standards of identity promulgated under 
section 401 of the Federal Food, Drug, 
and Cosmetic Act (21 U.S.C. 341), FDA is 
giving notice that a temporary permit 
has been issued to Homeland Stores, 
Inc., P.O. Box 25008, Oklahoma City, OK 
73125. 

The permit covers limited interstate 
marketing tests of the product that 
deviates from the U.S. standard of 
identity for eggnog in 21 CFR 131.170 in 
that: (1) The fat content of the product is 
reduced from 6 percent to 1 percent, and 
(2) sufficient vitamin A palmitate is 
added to ensure that a 4-fluid-ounce 
(118.5-milliliter) serving of the product 
contains 8 percent of the U.S. 
Recommended Daily Allowance for 
vitamin A. The product meets all 
requirements of the standard with the 


exception of these deviations. The 
purpose of the variation is to offer the 
consumer a product that is nutritionally 
equivalent to eggnog but contains fewer 
calories and less fat. 

For the purpose of this permit, the 
name of the product is “light eggnog.” 
The principal display panel of the label 
must include the statements “reduced 
calories” and “reduced fat” following 
the name. In addition, the label must 
bear the comparative statements “1/3 
less calories” and 75% less fat than 
regular eggnog”. 

The product complies with the 
reduced calorie labeling requirements in 
21 CFR 105.66(d). In accordance with 
FDA's current views, reduced fat food 
labeling is acceptable because there is 
at least a 50-percent reduction in the fat 
content of the product. The information 
panel of the label will bear nutrition 
labeling in accordance with 21 CFR 
101.9. 

This permit provides for the 
temporary marketing of 40,000 quarts 
(37,480 liters) of the test product. The 
test product is to be manufactured at 
Homeland Stores, Inc., 3515 North 
Lincoin, Oklahoma City, OK 73105, and 
will be distributed in Kansas, 
Oklahoma, and Texas. 

Each of the ingredients used in the 
food must be stated on the label as 
required by the applicable sections of 21 
CFR part 101. This permit is effective for 
15 months, beginning on the date the 
food is introduced or caused to be 
introduced into interstate commerce, but 
not later than February 12, 1990. 


Dated: November 2, 1990. 
Fred R. Shank, 
Director, Center for Food Safety and Applied 
Nutrition. 
[FR Doc. 90-26801 Filed 11-13-90; 8:45 am} 
BILLING CODE 4160-01-M 


[Docket No. S90P-0338] 


Eggnog Deviating From identity 
Standard; Temporary Permit for 
Market Testing 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing 
that a temporary permit has been issued 
to Dairy Fresh Corp. to market test a 
product designated as “light eggnog” 
that deviates from the U.S. standard of 
identity for eggnog (21 CFR 131.170). The 
purpose of the temporary permit is to 
allow the applicant to measure 
consumer acceptance of the product. 
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DATES: This permit is effective for 15 
months, beginning on the date the food 
is introduced or caused to be introduced 
into interstate commerce, but not later 
than February 12, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Joanne Travers, Center for Food Safety 
and Applied Nutrition (HHF-414), Food 
and Drug Administration, 200 C St. SW.., 
Washington, DC 20204, 202-485-0106. 


SUPPLEMENTARY INFORMATION: In 
accordance with 21 CFR 130.17 
concerning temporary permits to 
facilitate market testing of foods 
deviating from the requirements of the 
standards of identity promulgated under 
section 401 of the Federal Food, Drug, 
and Cosmetic Act (21 U.S.C. 341), FDA is 
giving notice that a temporary permit 
has been issued to Dairy Fresh Corp., 
P.O. Box 16209, Hattiesburg, MS 39402. 

The permit covers limited interstate 
marketing tests of a product that 
deviates from the U.S. standard of 
identity for eggnog in 21 CFR 131.170 in 
that: (1) The fat content of the product is 
reduced from 6 percent to 1 percent; and 
(2) sufficient vitamin A palmitate is 
added to ensure that a 4-fluid-ounce 
(118.5-milliliter) serving of the product 
contains 8 percent of the U.S. 
Recommended Daily Allowance for 
vitamin A. The product meets all 
requirements of the standard with the 
exception of these deviations. The 
purpose of the variation is to offer 
consumers a product that is nutritionally 
equivalent to eggnog but contains fewer 
calories and less fat. 

For the purpose of this permit, the 
name of the product is “light eggnog.” 
The principal display panel of the label 
must include the statements “reduced 
calories” and “reduced fat” following 
the name. In addition, the label must 
bear the comparative statements “% 
fewer calories” and “75% less fat than 
regular eggnog”. 

The product complies with the 
reduced calorie labeling requirements in 
21 CFR 105.66(d). In accordance with 
FDA’s current views, reduced fat food 
labeling is acceptable because there is 
at least a 50-percent reduction in the fat 
content of the product. The information 
panel of the label will bear nutrition 
labeling in accordance with 21 CFR 
101.9. 

This permit provides for the 
temporary marketing of 60,000 quarts 
(56,778 liters) of the test product. The 
test product will be manufactured at 
Dairy Fresh Corp., P.O. Box 16209, 
Hattiesburg, MS 39402, and will be 
distributed in Alabama, Florida, 
Louisiana, and Mississippi. 
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Each of the ingredients used in the 
food must be stated on the label as 
required by the applicable sections of 21 
CFR part 101. This permit is effective for 
15 months, beginning on the date the 
food is introduced or caused to be 
introduced into interstate commerce, but 
not later than February 12, 1991. 


Dated: November 2, 1990. 
Fred R. Shank, 
Director, Center for Food and Safety and 
Applied Nutrition. 
[FR Doc. 90-26802 Filed 11-13-1990; 8:45 am] 
BILLING CODE 4160-01-M 


[Docket No. 90P-0328] 


Sour Cream Deviating From Identity 
Standard; Temporary Permit for 
Market Testing 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing 
that a temporary permit has been issued 
to Smith’s Food and Drug Centers, Inc., 
to market test a product designated as 
“light sour cream” that deviates from 
the U.S. standard of identity for sour 
cream (21 CFR 131.160). The purpose of 
the temporary permit is to allow the 
applicant to measure consumer 
acceptance of the product. 


DATES: This permit is effective for 15 
months, beginning on the date the food 
is introduced or caused to be introduced 
into interstate commerce, but not later 
than February 12, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Shellee A. Davis, Center for Food Safety 
and Applied Nutrition (HFF-414), Food 
and Drug Administration, 200 C St. SW., 
Washington, DC 20204, 202-485-0343. 
SUPPLEMENTARY INFORMATION: In 
accordance with 21 CFR 130.17 
concerning temporary permits to 
facilitate market testing of foods 
deviating from the requirements of the 
standards of identity promulgated under 
section 401 of the Federal Food, Drug, 
and Cosmetic Act (21 U.S.C, 341), FDA is 
giving notice that a temporary permit 
has been issued to Smith’s Food and 
Drug Centers, Inc., 500 North Sugar St., 
Layton, UT 84041. 

The permit covers limited interstate 
marketing tests of a product that 
deviates from the U.S. standard of 
identity for sour cream in 21 CFR 131- 
160 in that: (1) The fat content of the 
product is reduced from 18 percent to 9 
percent, and (2) sufficient vitamin A 
palmitate is added in a suitable carrier 
to ensure that a 2-tablespoon serving of 
the product contains 4 percent of the 


U.S. Recommended daily Allowance for 
vitamin A. The product meets all 
requirements of the standard with the 
exception of these deviations. The 
purpose of the variation is to offer the 
consumer a product that is nutritionally 
equivalent to sour cream but contains 
fewer calories and less fat. 

For the purpose of this permit, the 
name of the product is “light sour 
cream.” The principal display panel of 
the label must include the statements 
“reduced calories” and “reduced fat” 
following the name. In addition, the 
label must bear the comparative 
statements ‘Ys fewer calories” and ‘42 
the fat of regular sour cream”. 

The product complies with the 
reduced calorie labeling requirements in 
21 CFR 105.66(d). In accordance with 
FDA's current views, reduced fat food 
labeling is acceptable because there is 
at least a 50-percent reduction in the fat 
content of the product. The information 
panel of the label will bear nutrition 
labeling in accordance with 21 CFR 
101.9. 

This permit provides for the 
temporary marketing of 1,000,000 16- 
ounce (454-gram) units of the test 
product. The product will be 
manufactured at Smith’s Food and Drug 
Centers, Inc., 500 North Sugar St., 
Layton, UT 84041, and distributed in 
Arizona, California, Colorado, Idaho, 
Nevada, Utah, and Wyoming. 

Each of the ingredients used in the 
food must be stated on the label as 
required by the applicable sections of 21 
CFR part 101. This permit is effective for 
15 months, beginning on the date the 
food is introduced or caused to be 
introduced into interstate commerce, but 
not later than February 12, 1991. 

Dated: November 2, 1990. 

Fred R. Shank, 

Director, Center for Food Safety and Applied 
Nutrition. 

[FR Doc. 90-26803 Filed 11-13-90; 8:45 am] 
BILLING CODE 4160-01-M 


[Docket No. SON-0384] 


Drug Export; Chlorhexidine Gluconate 
Topical Solution—4% W/V 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing 
that Becton Dickinson has filed an 
application requesting approval for the 
export of the human drug chlorhexidine 
gluconate topical solution—4% w/v to 
Canada. 
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ADDRESSES: Relevant information on 
this application may be directed to the 
Dockets Management Branch (HFA- 
305), Food-and Drug Administration, 
room 4-62, 5600 Fishers Lane, Rockville, 
MD 20857, and to the contact person 
identified below. Any future inquiries 
concerning the export of human drugs 
under the Drug Export Amendments Act 
of 1986 should also be directed to the 
contact person. 


FOR FURTHER INFORMATION CONTACT: 
Frank R. Fazzari, Division of Drug 
Labeling Compliance (HFD-313), Center 
for Drug Evaluation and Research, Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857, 301-295- 
8073. 


SUPPLEMENTARY INFORMATION: The drug 
export provisions in section 802 of the 
Federal Food, Drug, and Cosmetic Act 
(the act) (21 U.S.C. 382) provide that 
FDA may approve applications for the 
export of drugs that are not currently 
approved in the United States. Section 
802(b)(3)(B) of the act sets forth the 
requirements that must be in an 
application for approval. Section 
802(b)(3)(C) of the act requires that the 
agency review the application within 30 
days of its filing to determine whether 
the requirements of section 802(b)({3)(B) 
have been satisfied. Section 802(b)(3)(A) 
of the act requires that the agency 
publish a notice in the Federal Register 
within 10 days of the filing of an 
application for export to facilitate public 
participation in its review of the 
application. To meet this requirement, 
the agency is providing notice that 
Deseret Medical, Inc., a subsidiary of 
Becton Dickinson, 9450 South State St., 
Sandy, UT 84070, has filed an 
application requesting approval for the 
export of the drug chlorhexidine 
gluconate topical solution—4% w/v, to 
Canada. This product is to be used as a 
pre-operative surgical scrub. The 
application was received and filed in the 
Center for Drug Evaluation and 
Research on October 17, 1990, which 
shall be considered the filing date for 
purposes of the act. 

Interested persons may submit 
relevant information on the application 
to the Dockets Management Branch 
(address above) in two copies (except 
that individuals may submit single 
copies) and identified with the docket 
number found in brackets in the heading 
of this document. These submissions 
may be seen in the Dockets 
Management Branch between 9 a.m. and 
4 p.m., Monday through Friday. 

The agency encourages any person 
who submits relevant information on the 
application to do so by November 26, 





47542 


1990, and to provide an additional copy 
of the submission directly to the contact 
person identified above, to facilitate 
consideration of the information during 
the 30-day review period. 

This notice is issued under the Federal 
Food, Drug, and Cosmetic Act (sec. 802 
(21 U.S.C. 382)) and under authority 
delegated to the Commissioner of Food 
and Drugs (21 CFR 5.10) and redelegated 
to the Center for Drug Evaluation and 
Research (21 CFR 5.44). 


Dated: October 30, 1990. 
Daniel L. Michels, 
Director, Office of Compliance, Center for 
Drug Evaluation and Research. 
[FR Doc. 90-26800 Filed 11-13-90; 8:45 am] 
BILLING CODE 4160-01-M 


[Docket No. 90N-0383] 


Boiar Pharmaceutical Co., Inc.; 
Withdrawal of Approval of 
Abbreviated New Drug Application for 
Phenytoin Sodium Extended Release 
Capsules 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is withdrawing 
approval of abbreviated new drug 
application (ANDA) 88-711 for 
phenytoin sodium extended release 
capsules 100 miligram (mg) held by 
Bolar Pharmaceutical Co., Inc., 33 Ralph 
Ave., Copiague, NY 11726-0030 (Bolar). 
Bolar has requested that approval of the 
application be withdrawn and has 
waived its opportunity for a hearing. 
This action stems from discoveries by 
FDA that the application contains 
untrue statements of material fact. 


EFFECTIVE DATE: November 14, 1990. 


FOR FURTHER INFORMATION CONTACT: 
Harry T. Schiller, Center for Drug 
Evaluation and Research (HFD-366), 
Food and Drug Administration, 5600 
Fishers Lane, Rockville, MD 20857, 301- 
295-8041. 

SUPPLEMENTARY INFORMATION: Recently, 
FDA became aware of the submission of 
false data in support of the approval of 
ANDA 88-711 held by Bolar for 
phenytoin sodium extended release 
capsules 100 mg. Bolar’s product is a 
generic version of Dilantin Kapseals 
manufactured by Parke-Davis. The false 
submission included fabricated batch 
records, raw material records, and 
discrepancies in other documents. In 
addition, the identity of the lot 
submitted by Bolar for bioequivalency 
testing is in doubt because of a change 
made by Bolar in the lot number 
reported to the bicequivalency testing 


laboratory. Furthermore, the dissolution, 
stability, and content uniformity 
characteristics of both lots submitted by 
Bolar to the ANDA may differ from 
commercial batches. Bolar has ceased 
marketing this product and has 
requested that approval of its 
application be withdrawn, waiving its 
opportunity for a hearing. 

Therefore, under section 505(e) of the 
Federal Food, Drug, and Cosmetic Act 
(21 U.S.C. 355(e)) and under authority 
delegated to the Director of the Center 
for Drug Evaluation and Research (21 
CFR 5.82), approval of abbreviated new 
drug application 88-711, and all 
amendments and supplements thereto, is 
hereby withdrawn, effective November 
14, 1990. 


Dated: November 6, 1990. 
Gerald F. Meyer, 
Deputy Director, Center for Drug Evaluation 
and Research. 
[FR Doc. 90-26731 Filed 11-13-90; 8:45 am] 
BILLING CODE 4160-01-M 


Heaith Care Financing Administration 


State of Organization, Functions, and 
Delegations of Authority 


Part F of the Statement of 
Organization, Functions, and 
Delegations of Authority for the 
Department of Health and Human 
Services, Health Care Financing 
Administration (HCFA), (Federai 
Register, Vol. 54, No. 128, pp. 28499 and 
28500, dated Thursday July 6, 1989) is 
amended to reflect the establishment of 
the National Claims History Staff in the 
Office of Statistics and Data 
Management, Bureau of Data 
Management and Strategy, Office of the 
Associate Administrator for 
Management. This staff will: (1) Plan, 
organize, and coordinate activities 
required to build and control HCFA’s 
National Claims History data base; (2) 
perform strategic data resource 
planning; (3) coordinate operational and 
program development requirements for 
data from the National Claims History; 
(4) define systems interfaces and 
contractor operations requirements; (5) 
define and negotiate user requirements, 
design alternatives, systems 
specifications, test, conversion, plans, 
and documentation; (6) define, design, 
and implement electronic processes to 
ensure reliability; (7) define and 
coordinate a systems quality assurance 
program; (8) identify and implement 
technology innovations, identify and 
evaluate software, and identify and 
implement processes and procedures. 

The specific amendment to part F is 
described below: 
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* Section FG.20.D.3.d, Division of 
Statistical Analysis (FHE76) is amended 
and section FG.20.D.3.f., National 
Claims History Staff (FHE7-2) is added 
to reflect a focal coordinating point for 
the National Claims History Staff 
formerly located within the Division of 
Statistical Analysis (FHE76) 

1. Performs the planning, organization, 
and coordination activities required to 
build and control HCFA’s program 
development and statistical analysis 
software. 

2. Performs strategic data resource 
planning to develop long-range plans to 
meet future program development 
analytic support requirements. 

3. Coordinates requirements 
definitions for program development 
analytic systems design and 
implementation, ensuring consistency 
with long term Agency goals. 

4. Establishes and maintains 
documentation on all systems, programs 
and data sets. 

5. Assists program development 
components in the development and 
design of analytic data sets to ensure 
that informational needs are adequately 
addressed. 

6. Plans, organizes, coordinates, and 
controls activities required to assure the 
timely, accurate, cost-effective, and 
successful development and 
implementation of news and revised 
policy decision support systems. 

7. Provides highly technical data 
analysis and processing support in the 
development of payment rates, e.g., 
Prospective Payment System and 
Average Adjusted Per Capital Cost rate 
development. 

8. Provides highly technical data 
analysis and processing support needed 
to analyze current and proposed health 
care delivery systems, the implications 
of experimental financing methods on 
providers and physicians, the quality 
and accessibility of care being received 
by beneficiaries, the monetary effects of 
new legislation on alternative 
reimbursement methodologies, and 
related research studies of concern to 
policy makers and program managers. 

9. Develops databases and computer 
software for addressing research 
initiatives, ad hoc data requests; 
statistical, legislative, and policy issues; 
and computer-based simulations in 
support of studies by HCFA’s 
researchers and program managers. 

10. Manages the Hospital Cost Report 
Information System which is the 
national database of all Medicare 
hospital cost reports. 

11. Collects, validates, and processes 
automated and hard copy cost reports, 
generates routine and user-specific 
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research, actuarial, and budgetary 
reports, and incorporates modifications 
to the systems that will handle revised 
user requirements and changes in cost 
reports. 

12. Prepares documentation for and 
pat ticipates in the preparation of fiscal 
intermediary manual instructions. 

f. National Claims History Staff 
(FHE7-2) 

1. Performs the planning, organization, 
and coordination activities required to 
build and control HCFA’s National 
Claims History database (NCHDB) and 
related hardware requirements and 
software applications. 

2. Ferforms strategic data resource 
planning to develop long-range NCHDB 
plans to meet future program operations 
and development support requirements. 

3. Coordinates operational and 
program development requirements for 
daia from the National Claims History 
(NCH) with other components within 
HCFA and the Department. 

4. Defines systems interfaces and 
contractor operations requirements to 
ensure the efficient development and 
use of the NCHDB for program purposes. 

5. Defines and negotiates user 
requirements, design alternatives, 
system specifications, test, conversion 
and implementation plans, operation 
plans (e.g., HCFA Data Center support 
requirements), and documentation for 
the NCHDB and related applications. 

6. Defines, designs and implements 
the electronic processes necessary to 
ensure that NCHDB is reliable for use in 
program development. 

7. Defiaes and coordinates an NCHDB 
systems quality assurance program 
including the development of process 
controls, consistency edits and 
statistical measures to ensure that the 
database is reliable for use in program 
operations and development. 

8. Identifies and implements 
technology innovations that will 
facilitate the use of the NCHDB. 
Implements innovative techniques to 
provide access to the NCHDB and to 
maximize processing efficiency of the 
NCHDB. 

9. Identifies and evaluates software 
which will allow technical and non- 
technical staff to exploit the full value of 
the NCHDB. 

10. Identifies and implements 
processes and procedures that will take 
maximum advantage of the multi-level 
cata processing architecture; e.g., taking 
advantage of the microcomputers to put 
data and application development at the 
dlesk-top where appropriate, as well as 
to maximize the efficient use of the 
mainframe of process large scale 
applications. 


Dated: October 31, 1999. 
Robert A. Streimer, 
Associate Administrator for Management. 
[FR Doc. 90-26811 Filed 11-13-90; 8:45 am] 
BILLING CODE 4120-03-M 


National Institutes of Health 


National Institute of Allergy and 
Infectious Diseases; Cancellation of 
Meeting 


Notice is hereby given of the 
cancellation of the meeting of the Basic 
Sciences I Subcommittee of the 
Acquired Immunodeficiency Syndrome 
Research Review Committee, National 
Institute of Allergy and Infectious 
Diseases, on November 46, 1990, at the 
Chevy Chase Holiday Inn, 5520 
Wisconsin Avenue, Bethesda, Maryland 
20815, which was published in the 
Federal Register on October 26, 1990 (55 
FR 43221). 

The meeting was cancelled due to 
complications of other commitments of 
several members of the Committee and 
will be rescheduled at a later date. 


Dated: November 7, 1990. 
Betty J. Beveridge, 
Committee Management Officer, National 
Institutes of Health. 
[FR Doc. 90-26830 Filed 11-13-90; 8:45 am] 
BILLING CODE 4140-01-M 


National Cancer Institute; Meetings 


Pursuant to Public Law 92-463. notice 
is hereby given of the meeting of the 
National Cancer Advisory Board, 
National Cancer Institute, December 3- 
4, 1990, Building 31C, Conference Room 
10, 6th Floor. National Institutes of 
Health. 9000 Rockville Pike, Bethesda, 
Maryland 20892. Meetings of the 
Subcommittees will be held at the times 
and places listed below. The meetings of 
the Board and its Subcommittees will be 
open to the public to discuss issues 
relating to committee business as 
indicated in the notice. Attendance by 
the public will be limited to space 
available. 

Ms. Carole Frank, Committee 
Management Officer, National Cancer 
Institute, 9000 Rockville Pike, Building 
31, room 10A06, National Institutes of 
Health, Bethesda, Maryland 20892 (301/ 
496-5708) will provide a summary of the 
meeting and rosters of the Board 
members, upon request. 


Name of Committee: National Cancer 
Advisory Board 

Executive Secretary: Mrs. Barbara 
Bynum, Building 31, room 10A03, 
Bethesda, MD 20892 (301) 496-5147 

Date of Meeting: December 3-4. 1990 


Place of Meeting: Building 31C, 
Conference Room 10 

Open: December 3, 8 a.m. to recess; 
December 4, 8 a.m. to adjournment 

Agenda: Reports on activities of the 
President's Cancer Panel; the 
Director's Report on the National 
Cancer Institute; Scientific 
Presentations; Subcommittee Reports; 
and New Business. 


Name of Committee: Subcommittee on 
Planning and Budget 

Executive Secretary: Judith Whalen, 
Building 31, room 11A23, Bethesda, 
MD 20892 (301) 496-5515 

Date of Meeting: December 3 

Place of Meeting: Building 31C, 
Conference Room 7 

Open: Immediately following the recess 
of the NCAB meeting 

Agenda: To discuss 1991 budget 


Name of Committee: Subcommittee on 
Cancer Center 

Executive Secretary: Dr. Brian Kimes, 
Executive Plaza North, room 300, 
Bethesda, MD 20892 (301) 496-8537 

Date of Meeting: December 3 

Place of Meeting: Building 31C, 
Conference Room 8 

Open: Immediately following the recess 
of the NCAB meeting 

Agenda: Future Direction for the Cancer 
Center Program 


Catalog of Federal Domestic Assistance 
Program Numbers: (13.392, Project grants in 
cancer construction; 13.393. Project grants in 
cancer cause and prevention; 13.094, Project 
grants in cancer detection and diagnosis; 
13.395, Project grants in cancer treatment; 
13.396, Project grants in cancer biology; 
13.397, Project grants in cancer centers 
support; 13.398. Project grants in cancer 
research manpower; and 13.399, Project 
grants and contracts in cancer control.) 
Dated: November 7, 1990. 
Betty J. Beveridge. 
Committee Management Officer, National 
Institutes of Health. 
{FR Doc. 90-26831 Filed 11-13-90; 8:45 am] 
BILLING CODE 4140-01-¥ 


DEPARTMENT OF THE INTERIOR 
Bureau of Indian Affairs 


information Collection Submitted to 
the Office of Management and Budget 
for Review 


The proposal for the collection of 
information listed below has been 
submitted to the Office of Management 
and Budget for approval under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. chapter 35). Copies of the 
proposed collection of information and 
related forms and explanatory material 
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may be obtained by contacting the 
Bureau's clearance officer at the phone 
number listed below. Comments and 
suggestions on the requirement should 
be made within 30 days directly to the 
Bureau clearance office and to the 
Office of Management and Budget 
Paperwork Reduction Project 1076-0090, 
Washington, DC 20503, telephone, 202/ 
395-7340. 

Title: Additional Requirements for 
Trust Responsibilities, 25 CFR 271.33. 

Abstract: Indian tribes that are 
preparing contract applications which 
involve Bureau trust responsibilities in 
the area of natural resources provide 
additional information to assure the 
protection, preservation, and 
perpetuation of such resources; to 
ensure fair market value to tribes or 
individual Indians; and to ensure that no 
delegation of trust responsibility occurs. 

Frequency: Upon initial application. 

Description of respondents: Indian 
tribes contracting Bureau programs in 
the area of natural resources. 

Annual responses: 74. 

Annual burden hours: 2,300. 

Bureau clearance officer: Gail 
Sheridan, 202/208-2685. 


Dated: October 3, 1990. 
Ronal Eden, 
Deputy to the Assistant Secretary—Indian 
Affairs (Tribal Services). 
[FR Doc. 90-26740 Filed 11-13-90; 8:45 am] 
BILLING CODE 4310-0-M 


Fish and Wildlife Service 


Extension of the Public Comment 
Period for the Draft Revised Grizzly 
Bear Recovery Plan 


AGENCY: Fish and Wildlife Service, 
Interior. 


ACTION: Notice of extension of comment 
period. 


SUMMARY: The U.S. Fish and Wildlife 
Service is extending the comment period 
for review of the Draft Grizzly Bear 
Recovery Plan. 


FOR FURTHER INFORMATION CONTACT: 
Dr. Chris Servheen at (406) 329-3223. 


SUPPLEMENTARY INFORMATION: The 
Service published a Notice of 
Availability of the Draft Revised Grizzly 
Bear Recovery Plan which appeared in 
the Federal Register on October 4, 1990 
(54 FR 40725). It established a public 
comment period ending on December 3, 
1990. Due to the complexity and length 
of the plan, the Service has received 
several requests for extending the 
comment period. The comment period is 
therefore extended to February 4, 1991. 


Public Comments Solicited 


The Service solicits written comments 
on the recovery plan described. All 
comments received by the date specified 
above will be considered prior to 
approval of the plan. 


Dated: November 7, 1990. 
Galen L. Buterbaugh, 
Regional Director. 
[FR Doc. 90-26805 Filed 11-13-90; 8:45 am] 
BILLING CODE 4310-55-M 


Office of Surface Mining Reclamation 
and Enforcement 


information Collection Submitted to 
the Office of Management and Budget 
for Review 


The proposal for the collection of 
information listed below has been 
submitted to the Office of Management 
and Budget for approval under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. chapter 35). Copies of the 
proposed collection of information and 
related forms and explanatory material 
may be obtained by contacting the 
Bureau's clearance officer at the phone 
number listed below. Comments and 
suggestions on the requirements should 
be made directly to the Bureau 
clearance officer and to the Office of 
Management and Budget, Paperwork 
Reduction Project (1029-0063), 
Washington, DC 20503, telephone 202- 
395-7340. 

Title: Coal; Production and 
Reclamation Fee Report, OSM-1. 

OMB Number: 1029-0063. 

Abstract: In order to ensure 
compliance with 30 CFR part 870, a 
quarterly report is required of coal 
produced for sale, transfer or use 
nationwide. Individual reclamation fee 
payment liability is based on this 
information. 

Bureau form number: OSM-1. 

Frequency: Quarterly. 

Description of respondents: Coal mine 
operators. 

Annual responses: 17,904. 

Annual bureau hours: 4,285. 

Estimated completion time: 14 mins. 

Bureau clearance officer: Richard L. 
Wolfe (202) 343-5143. 


Dated: October 30, 1990. 
John P. Mosesso, 
Chief, Division of Technical Services. 
{FR Doc. 90-26738 Filed 11-13-90; 8:45 am] 
BILLING CODE 4310-05-M 
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INTERNATIONAL TRADE 
COMMISSION 


[Investigations Nos. 731-TA-483 & 484 
(Preliminary)] 


Certain Personal Word Processor 
From Japan and Singapore 


AGENCY: United States International 
Trade Commission. 


ACTION: Institution of preliminary 
antidumping investigations and 
scheduling of a conference to be held in 
connection with the investigations. 


SUMMARY: The Commission hereby gives 
notice of the institution of preliminary 
antidumping investigations Nos. 731- 
TA-483 & 484 (Preliminary) under 
section 733(a) of the Tariff Act of 1930 
(19 U.S.C. 1673b{a) to determine whether 
there is a reasonable indication that an 
industry in the United States is 
materially injured, or is threatened with 
material injury, or the establishment of 
an industry in the United States is 
materially retarded, by reason of 
imports from Japan and Singapore of 
certain personal word processors, ! 
provided for in subheading 8469.10.00 of 
the Harmonized Tariff Schedule of the 
United States, that are alleged to be sold 
in the United States at less than fair 
value. As provided in section 733(a), the 
Commission must complete preliminary 
antidumping investigations in 45 days, 
or in this case by December 21, 1990. 

For further information concerning the 
conduct of these investigations and rules 
of general application, consult the 
Commission's Rules of Practice and 
Procedure, part 207, subparts A and B 
(19 CFR part 207), and part 201, subparts 
A through E (19 CFR part 201). 


EFFECTIVE DATE: November 6, 1990. 


FOR FURTHER INFORMATION CONTACT: 
Jonathan Seiger (202-252-1177), Office 
of Investigations, U.S. International 
Trade Commission, 500 E Street SW., 
Washington, DC 20436. Hearing- 
impaired individuals are advised that 
information on this matter can be 
obtained by contacting the 
Commission’s TDD terminal on 202-252- 
1810. Persons with mobility impairments 


1 For purposes of these investigations, personal 
word processors are defined as machines designed 
principally for the composition and correction of 
text, consisting of a keyboard, a device to permit 
external storage of text (e.g., floppy disk drive or 
RAM card), a visual display (either solid state 
(LCD) or CRT) and, typically, a printer, and having 
operating systems which are permanently installed 
and designed principally for the specific purpose of 
word processing. The scope of these investigations 
is limited to those PWPs which have separable 
major components, such as keyboards which are not 
embedded in the chassis or frame, separate (or no) 
printing mechanisms, or separate video monitors.) 
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who will need special assistance in 
gaining access to the Commission 
should contact the Office of the 
Secretary at 202-252-1000. 


SUPPLEMENTARY INFORMATION: 


Background.—These investigations 
are being instituted in response to a 
petition filed on November 6, 1990, by 
Smith Corona Corporation, New 
Canaan, CT. 


Participation in the investigations.— 
Persons wishing to participate in these 
investigations as parties must file an 
entry of appearance with the Secretary 
to the Commission, as provided in 
§ 201.11 of the Commission’s rules (19 
CFR 201.11) not later than seven (7) days 
after publication of this notice in the 
Federal Register. Any entry of 
appearance filed after this date will be 
referred to the Chairman, who will 
determine whether to accept the late 
entry for good cause shown by the 
person desiring to file the entry. 

Public service list.—Pursuant to 
§ 201.11(d) of the Commission’s rules (19 
CFR 201.11(d)), the Secretary will 
prepare a public service list containing 
the names and addresses of all persons, 
or their representatives, who are parties 
to these investigations upon the 
expiration of the period for filing entries 
of appearance. In accordance with 
§§ 201.16{c) and 207.3 of the rules (19 
CFR 201.16(c) and 207.3), each public 
document filed by a party to the 
investigations must be served on all 
other parties to the investigations (as 
identified by the public service list), and 
a certificate of service must accompany 
the document. The Secretary will not 
accept a document for filing without a 
certificate of service. 

Limited disclosure of business 
proprietary information under a 
protective order and business 
proprietary information service list.— 
Pursuant to § 207.7(a) of the 
Commission's rules (19 CFR 207.7(a)), 
the Secretary will make available 
business proprietary information 
gathered in these preliminary 
investigations to authorized applicants 
under a protective order, provided that 
the application be made not later than 
seven {7) days after the publication of 
this notice in the Federai Register. A 
separate service list wiil be maintained 
by the Secretary for those parties 
authorized to receive business 
proprietary information undera 
protective order. The Secretary will not 
accept any submission by parties 
containing business proprietary 
information without a certificate of 
service indicating that it has been seved 
on all the parties that are authorized to 


receive such information under a 
protective order. 

Conference——The Director of 
Operations of the Commission has 
scheduled a‘conference in connection 
with these investigations for 9:30 a.m. on 
November 28, 1990 at the U.S. 
International Trade Commission 
Building, 500 E Street SW., Washington, 
DC. Parties wishing to participate in the 
conference should contact Jonathan 
Seiger (202-252-1177) no later than 
November 26, 1990 to arrange for their 
appearance. Parties in support of the 
imposition of antidumping duties in 
these investigations and parties in 
opposition to the imposition of such 
duties will be collectively allocated one 
hour within which to make an oral 
presentation at the conference. 

Written submissions.—Any person 
may submit to the Commission on or 
before November 30, 1990 a written brief 
containing information and arguments 
pertinent to the subject matter of the 
investigations, as provided in § 207.15 of 
the Commission's rules (19 CFR 207.15). 
If briefs contain business proprietary 
information, a nonbusiness proprietary 
version is due December 3, 1990. A 
signed original and fourteen (14) copies 
of each submission must be filed with 
the Secretary to the Commission in 
accordance with § 201.8 of the rules (19 
CFR 201.8). All written submissions 
except for business proprietary data will 
be available for public inspection during 
regular business hours (8:45 a.m. to 5:15 
p.m.) in the Office of the Secretary to the 
Commission. 

Any information for which business 
proprietary treatment is desired must be 
submitted separately. The envelope and 
all pages of such submissions must be 
clearly labeled “Business Proprietary 
Information.” Business proprietary 
submissions and requests for business 
proprietary treatment must conform 
with the requirements of section 201.6 
and 207.7 of the Commission’s rules (19 
CFR 201.6 and 207.7). 

Parties which obtain disclosure of 
business proprietary information 
pursuant to § 207.7(a) of the 
Commission's rules {18 CFR 207.7(a)) 
may comment on such information in 
their written brief, and may also file 
additional written comments on such 
information no later than December 4, 
1990. Such additional comments must be 
limited to comments on business 
proprietary information received in or 
after the written briefs. A nonbusiness 
proprietary version of such additional 
comments is due December 5, 1990. 

Authority: These investigations are being 
conducted under authority of the Tariff Act of 
1930, title VII. This notice is published 
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pursuant to § 207.12 of the Commission's 
rules (19 CFR 207.12}. 

By order of the Commission. 

Issued: November 8, 1990. 
Kenneth R. Mason, 
Secretary. 
[FR Doc. 90-26927 Filed 11-13-90; 8:45 am] 
BILLING CODE 7020-02-M 


INTERSTATE COMMERCE 
COMMISSION 


[Ex Parte No. 388 (Sub-No. 35)] 


intrastate Rail Rate Authority—West 
Virginia 


AGENCY: Interstate Commerce 
Commission. 


ACTION: Notice of recertification. 


SUMMARY: Pursuant to 49 U.S.C. 
11501(b), the Interstate Commerce 
Commission recertifies the State of 
West Virginia to regulate intrastate rail 
rates, classifications, rules, and 
practices for a 5-year period. 

DATES: Recertification will be effective 
December 14, 1990, and will expire 
December 13, 1995. 


FOR FURTHER INFORMATION CONTACT: 
Joseph H. Dettmar, (202) 275-7245. (TDD 
for hearing impaired: (202) 275-1721). 
SUPPLEMENTARY INFORMATION: 
Additional information is contained in 
the Commission's decision. To purchase 
a copy of the full decision, write to, call, 
or pick up in person from: Dynamic 
Concepts, Inc., room 2229, Interstate 
Commerce Commission Building, 
Washington, DC 20423. Telephone: (202) 
289-4357 /4359. (Assistance for the 
hearing impaired is available through 
TDD services (202) 275-1721.) 


Decided: November 5, 1990. 

By the Commission, Chairman Philbin, Vice 
Chairman Phillips, Commissioners Simmons, 
Emmett, and McDonald. 

Sidney L. Strickland, Jr., 

Secretary. 

[FR Doc. 90-26821 Filed 11-13-90; 8:45 am] 
BILLING CODE 7035-01-M 


[Finance Docket No. 31761] 


Winois Central Railroad Co.—Trackage 
Rights Exemption—Burlington 
Northern Railroad Co. 


Burlington Northern Railroad 
Company (BN) has agreed to grant 
overhead trackage rights to Ilinois 
Central Railroad Company (IC) over its 
line of railroad between mileposts 218.9 
and 220, at Cook, in Massac County, IL, 
a distance of 1.1 miles. IC currently 
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operates over BN’s track between 
Metropolis (milepost 225.33) and Cook 
(milepost 220), in Massac County, under 
trackage rights granted in Finance 
Docket No. 31037. The trackage rights 
here will enable IC to transport coal to 
an electric generating station and barge 
facility at Joppa, IL. They became 
effective November 1, 1990. 

This notice is filed under 49 CFR 
1180.2{d)(7}. Petitions to revoke the 
exemption under 49 U.S.C. 10505(d) may 
be filed at any time. The filing of a 
petition to revoke will not stay the 
transaction. Pleadings must be filed with 
the Commission and served on: John H. 
Doeringer, 20180 Governors Highway, 
Olympia Fields, IL 60461. 

As a condition to the use of this 
exemption, any employees affected by 
the trackage rights will be protected 
pursuant to Norfolk and Western Ry. 
Co.—Trackage Rights—BN, 354 1.C.C. 
605 (1978), as modified in Mendocino 
Coast Ry., Inc.—Lease and Operate, 360 
1.C.C. 653 (1980). 


Dated: November 2, 1990. 
By the Commission, David M. Konschnik, 
Director, Office of Proceedings. 


Sidney L. Strickland, Jr., 

Secretary. 

[FR Doc. 90-26685 Filed 11-13-90; 8:45 am] 
BILLING CODE 7035-01-M 


[Finance Docket No. 31759] 


Reading Biue Mountain and Northern 
Railroad Co.—Acquisition and 
Exemption—Rail Lines of 
oe Rail Corp. Near Reading, 
A 


Reading blue Mountain & Northern 
Railroad Company (RBMNR), a 
noncarrier, has filed a notice of 
exemption to acquire and operate 
approximately 124 miles of Consolidated 
Rail Corporation (Conrail) track known 
as the “Reading Cluster,” near Reading, 
PA.! The transaction is expected to be 


! The specific lines involved are: The Shamokin 
Secondary, a 69.5-mile line between Reading and 
Mt. Carmel; the Greenwood Industrial Track, a 2.5- 
mile line connecting at Tamaqua with the Shamokin 
Secondary; the Shenandoah Industrial Track, a 5.1- 
mile line between Shenandoah and the connection 
with the Shamokin Secondary near St. Nicholas; the 
Pottsville Secondary, a 14.6-mile line between 
Pottsville and the connection with the Shamokin 
Secondary at Port Clinton; the Middleport Industrial 
Track, a 7.1-mile line between Middleport and the 
connection with the Pottsville Secondary at 
Pottsville; the Good Spring Industrial Track, a 19.8- 
mile line between Good Spring and the connection 
with the Pottsville Secondary near Cressona; the 
Buckley Industrial Track, a 3.4-mile line connecting 
with the Good Spring Industrial Track in the 
Minersville area; and the Swatara Industrial Track, 
a 2.0-mile line connecting with the Good Spring 
industrial Track in the Tremont area. According to 
the map filed by RBMNR, the lines connect. 


consummated on or about December 1, 
1990. 

The notice is related to Finance 
Docket No. 31760, Andrew M. Muller, 
Jr—Continuance In Control 
Exemption—Reading Blue Mountain & 
Northern Railroad Company. 

RBMNR shall retain its interest in and 
take no steps to alter the historic 
integrity of all sites and structures on 
the line that are 50 years old or older 
until completion of the section 106 
process of the National Historic 
Preservation Act, 16 U.S.C. 470. 

Any comments must be filed with the 
Commission and served on: William P. 
Quinn, Rubin, Quinn, Moss, Heaney & 
Patterson, 1800 Penn Mutual Tower, 510 
Walnut Street, Philadelphia, PA 19106- 
3619. 

This notice is filed under 49 CFR 
1150.31. If the notice contains false or 
misleading information, the exemption is 
void ab initio. Petitions to revoke the 
exemption under 49 U.S.C. 10505(d) may 
be filed at any time. The filing of a 
petition to revoke will not automatically 
stay the transaction. 


Decided: November 6, 1990. 

By the Commission, David M. Konschnik, 
Director, Office of Proceedings. 
Sidney L. Strickland, Jr., 
Secretary. 
[FR Doc. 90-26686 Filed 11-13-90; 8:45 am] 
BILLING CODE 7035-01-M 


DEPARTMENT OF JUSTICE 


Lodging of a Consent Decree Pursuant 
to the Clean Water Act 


In accordance with Departmental 
policy, 28 CFR 50.7, 38 FR 19029, notice 
is hereby given that on November 5, 
1990, a proposed consent decree in 
United States v. Boliden Metech, Inc., 
Civil Action No. 89-0208-T, was lodged 
with the United States District Court for 
the District of Rhode Island. The decree 
resolves claims of the United States 
against Boliden Metech, Inc. (the 
“defendant”) for violations of the Toxic 
Substances Control Act, 15 U.S.C. 2601, 
et seq., and the Rivers and Harbors Act, 
33 U.S.C. 407. The violations arose out of 
the alleged improper use, storage, 
processing, and disposal of 
polychlorinated biphenyls (PCBs) arising 
out of the operation by the defendant of 
a metal shredding facility in Providence, 
Rhode Island. 

In the proposed consent decree, the 
defendant has agreed to conduct 
specified site characterization, cleanup, 
and disposal activities, and to shut 
down its shredding operation. 
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The proposed decree may be 
examined at the office of the United 
States Attorney for the District of Rhode 
Island, Westminster Square Building, 10 
Dorrance Street; Providence, Rhode 
Island 02903; at the Region I Office of 
Regional Counsel, Environmental 
Protection Agency, JFK Federal Building, 
Boston, Massachusetts 02203, Attn: 
Michael Kenyon, Esq.; and at the 
Environmental Enforcement Section 
Document Center, 1333 F Street, NW., 
suite 600, Washington, DC 20004, (202) 
347-7829. A copy of the proposed 
consent decree may be obtained in 
person or by mail from the Document 
Center. In requesting a copy, please 
enclose a check in the amount of $22.00 
(25 cents per page reproduction charge) 
payable to the Consent Decree Library. 
The Department of Justice will receive 
written comments relating to the 
proposed consent decree for a period of 
thirty (30) days from the date of this 
notice. Comments should be addressed 
to Assistant Attorney General, 
Environment and Natural Resources 
Division, Department of Justice, 
Washignton, DC 20530, and should refer 
to United States v. Boliden Metech, Inc., 
Civil Action No. 89-0208-T (D.R.L), D.J. 
Reference No. 90-5—1-1-3096. 

Richard B. Stewart, 

Assistant Attorney General, Environment and 
Natural Resources Division. 

[FR Doc. 90-26737 Filed 11-13-90; 8:45 am] 
BILLING CODE 4410-01-M 


Lodging of Consent Decree Pursuant 
to the Comprehensive Environmental 
Response, Compensation and Liability 
Act and Resource Conservation and 
Recovery Act 


In accordance with Departmental 
policy, 28 CFR 50.7, notice is hereby 
given that on November 5, 1990, a 
proposed Partial Consent Decree in 
United States v. Arthur Bursey, et al., 
Civil No. 81-299D, was lodged with the 
United States District Court for the 
District of New Hempshire resolving the 
matter as to certain defendants. The 
proposed Partial Consent Decree 
concerns the response to the existence 
of asbestos, a hazardsous substance, at 
certain sites in New Hampshire 
pursuant to the Comprehensive 
Environmental Response, Compensation 
and Liability Act, as amended, and the 
Resource Conservation and Recovery 
Act. This Partial Consent Decree 
resolves the claims of the United States 
and the State of New Hampshire alleged 
in the complaint against Arthur Bursey. 
Three previous consent decrees resolved 
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the governments’ claims against the 
ether defendants. 

Under the terms of the Consent 
Decree, the defendant agrees to file a 
notice of institutional controls and 
related covenants concerning the 
relevant site. The defendant also will 
provide access to the site and undetake 
the necessary institutional controls. 

The Department of Justice will receive 
for a period of thirty (30) days from the 
date of this publication comments 
relating to the proposed Consent Decree. 
Comments should be addressed to the 
Assistant Attorney General of the 
Environment and Natural Resources 
Division, Department of Justice, 
Washington, DC 20530, and should refer 
to United States v. Bursey, D.J. Ref. 90- 
7-1-165. 

The proposed Consent Decree may be 
examined at the Region 1 Office of the 
Environmental Protection Agency, One 
Congress Street, Boston, Massachusetts 
02203. Copies of the Consent Decree 
may be examined at the Environmental 
Enforcement Section Document Center, 
1333 F Street, NW., suite 600, 
Washington, DC 20044, (202)347-7829. A 
copy of the proposed Consent Decree 
may be obtained in person or by mail 
from the Document Center. In requesting 
a copy, please refer to the referenced 
case and enclose a check in the amount 
of $6.50 (25 cents per page reproduction 
cost) made payable to Consent Decree 
Library. 

Richard B. Stewart, 

Assistant Attorney General, Environment and 
Natural Resources Division. 

[FR Doc. 90-26736 Filed 11-13-90; 8:45 am] 
BILLING CODE 4410-01-M 


Drug Enforcement Administration 


Ezzat E. Majd Pour, M.D., Revocation 
of Registration. 


On March 26, 1990, the Deputy 
Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 
Administration (DEA), issued an Order 
to Show Cause to Ezzat E. Majd Pour, 
M.D. (Respondent), of P.O. Box 40848, 
Indianapolis, Indiana 46240, proposing 
to revoke his DEA Certificate of 
Registration BP1498511, and to deny all 
pending applications for renewal of 
registration. The Order to Show Cause 
was predicted on the allegation that 
Respondent materially falsified his 
application for registration, providing a 
clear statutory basis for the revocation 
of registration under 21 U.S.C. 824(a)(1). 
Personal service of the Order to Show 


Cause was accomplished on July 26, 
1990. 

In a letter dated August 2, 1990, 
Respondent failed to request a hearing. 
However, the Administrator will deem 
the letter to be a written statement 
addressing the facts and law of the case, 
an option to which the Respondent is 
entitled pursuant to 21 CFR 1301.54(c). 
Respondent addressed the state actions 
which were the basis for the revocation 
by several states of his medical licenses 
to practice in those states. Respondent 
provided no argument which addressed 
the allegation of material falsification. 
Pursuant to the provisions of 21 CFR 
1301.54(c), the Administrator hereby 
enters his final order in this matter 
based upon the investigative file and 
written statement provided by the 
Respondent. 

The Administrator finds that on 
October 16, 1986, the Mississippi State 
Board of Medical Licensure temporarily 
suspended Respondent's medical license 
in that state due to his alleged inability 
“to practice medicine with reasonable 
skill and safety to patients by reason of 


‘mental illness.” On March 31, 1987, after 


a full three-day hearing, the Board 
ordered that the Respondent's medical 
license be suspended, such suspension 
to be stayed upon Respondent's 
compliance with certain conditions 
dealing with psychiatric treatment. On 
February 26, 1987 and March 31, 1987, 
the DEA New Orleans Field Division 
requested voluntary surrender of the 
Respondent’s DEA Certificate of 
Registration due to the Mississippi 
suspension. The Respondent did not 
comply with the request nor did he 
respond in any manner. On May 18, 
1989, the Respondent petitioned the 
board for reinstatement of his license, 
which request was denied. 

The Administrator further finds that, 
following the Mississippi action, on May 
25, 1987, the Alabama State Board of 
Medical Examiners petitioned for the 
temporary suspension of the 
Respondent's medical license. On May 
27, 1987, the Medical Licensure 
Commission of the State of Alabama 
suspended the medical license of the 
Respondent pending a hearing. On June 
26, 1987, the Medical Licensure 
Commission of the State of Alabama 
ordered the Respondent to submit to a 
comprehensive physical and psychiatric 
examination to be performed by a 
named designee. The Respondent never 
complied with the order, and confirmed 
his failure to comply by. letter dated July 
25, 1987. 

A hearing was held on July 29, 1987, at 
which the Respondent did not appear. 


BEST COPY AVAILABLE 
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Based on the Respondent's failure to 
comply with a direct order of the 
Commission, and the Respondent's 
statements indicating that he had no 
intention of cooperating with either the 
Commission or the Board, the Medical 
Licensure Commission revoked the 
Respondent's medical license effective 
August 12, 1987. Such revocation was 
subject to reinstatement of the license at 
a time when the Respondent complied 
with the Commission’s Order and paid 
an administrative fine of $500.00. The 
Respondent was further to be allowed a 
hearing on the merits of the Board's 
petition at the time of compliance by the 
Respondent. The Administrator finds 
that the Respondent has taken no action 
to comply with the orders of the Medical 
Licensure Commission of the State of 
Alabama, and that his medical license 
remains revoked. 

The Administrator finds that on April 
27, 1988, an Administrative Complaint 
was filed before the State of Florida 
Department of Professional Regulation 
requesting revocation of the 
Respondent's medical license, and that 
service was made of the Complaint by 
publication pursuant to Florida Statutes. 
The Respondent did not answer the 
Complaint, and at a hearing on 
December 2, 1988, the Respondent did 
not appear. On December 12, 1988, the 
Respondent was found in default and 
his Florida medical license was revoked. 

The Administrator further finds that 
on July 20, 1988, an application for DEA 
registration in the State of California 
was completed by the Respondent, upon 
which application the Respondent 
answered “no” to the following 
question: 


(b) Has the applicant ever been convicted 
of a crime in connection with controlled 
substances under State or Federal law, or 
ever surrendered or had a DEA registration 
revoked, suspended or denied, or ever had a 
State professional license or controlled 
substance registration revoked, suspended, 
denied, restricted or placed on probation? 


At the time of the application, the 
Respondent was fully aware that his 
Mississippi license was under 
suspension, his Alabama license had 
been revoked, and his Florida license 
was in revocation proceedings. 


Based on the answers given by the 
Respondent on his application, DEA 
Certificate of Registration BP1498511 
was issued to the Respondent on August 
12, 1988. The Respondent clearly 
materially falsified his application by 
answering no to the above-quoted 
question. The question on the 
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application specifically and distinctly 
asks whether a State professional 
license has ever been revoked or 
suspended: The Administrator is 
authorized to revoke a DEA registration 
based upor the material falsification of 
any application pursuant to 21 U.S.C. 
824fa)(1}. The questions on the 
application for registration serve a 
purpose which cannot be overlooked by 
the Administrator. Therefore, the 
Administrator concludes that the 
Respondent's registration must be 
revoked. 

It is.essential to the function. of the 
Drug Enforcement Administration. that 
applicants for registration answer 
truthfully when responding to: the 
questions on the application..Had the 
Respondent answered truthfully in the 
present case, an investigation could 
have taken place, at which time the 
arguments of the Respondent against 
any State actions would have been 
considered. However, the Respondent 
intentionally falsified his application in 
order to divert the attention of the DEA 
from State actions which he considered 
unfair. Applicants cannot be allowed te 
circumvent the procedures of the DEA 
for reasons which they alone feel are 
justified. Allowing such conduct on the 
part of one applicant could give rise to 
numerous material falsifications fora 
variety of individual reasons. The 
questions propounded on the DEA 
application for registration do not lose 
their import merely because the 
individual applicant believes that he has 
been treated unfairly. 

The Administrator concludes. that 
Respondent's DEA registration must be 
revoked. Respondent materially falsified 
his application for registration with full 
knowledge of the true circumstances 
surrounding his license status in various 
States. Accordingly, the Administrator 
of the Drug Enforcement Administration, 
pursuant to the authority vested in him 
by 21 U.S.C. 824{a)(1) and.823(f} and 28 
CFR 0.100(b), hereby erders that DEA 
Certificate of Registration BP1498511, 
previously issued to Ezzat E..Majd Pour, 
M_LD.. be, and it hereby is, revoked, and 
that any pending applications. for 
renewal of registration be and they 
hereby are, denied. 

This order is effective thirty days from 
the date of publication in the Federal 
Register. 

Dated: November 6, 1990. 

Robert C. Bonner, 

Administrator. 

[FR Doc. 90-26748 Filed 11-13-90; 8:45 am] 
BILLING CODE 4410-09-M 


DEPARTMENT OF LABOR: 
Bureau of Labor Statistics 


Labor Research Advisory Council; 
Meetings and Agenda 


The Fall meetings of committees of the 
Labor Research Advisory Council will 
be held on December 4,.5, and 6. 

The Labor Research Advisory Council 
and its. committees.advise the Bureau of 
Labor Statistics with respect to 
technical matters associated with the 
Bureau's. programs. Membership 
consists. of union.research.directors and 
staff members. The schedule and agenda 
of the meetings are as follows: 


Tuesday, December 4, 1990 


9:30 a.m.—Committee on Employment 
and Unemployment 


1. Revisions to:establishment survey 
data : 

2. Report on results of conversion to 
new SIC codes 

3. Standardized, simplified reporting for 
business initiatives 

4. New study on impact of foreign direct 
investment 

5. Survey of training in industry 

6. Possible study of foreign direct 
investment 

7. Studies of impact of defense cutback 

8. Status of job vacancy pilot study 

9. Other business 


1:38 p.m.—Conmnittee on Productivity, 
Technology, and Growth 


1. Accuracy of BLS productivity 
measures 

2. Productivity comparisons by industry, 
U.S. and Europe 

3. Impact of expected defense spending 
alternatives in the year 2000 (MLR 
Oct. 1990) 

4. Review of selected important 
assumptions fer new 1990-2005 
projections 

5. Discussion of alternative. projections 
scenarios for key variables in new 
projections 

6. Other business 


Wednesday, December 5, 1990 


9:30 a.m.—Committee on Prices. and 

Living Conditions 

1. Home ownershp costs in the 
Consumer Price Index 

2. Producer Price Program Status 

3. International Price Program Status 

4. Place-to-place comparisons 

5. Other business 


1:30 p.m.—€ommitiee on Wages and 
Industrial Relations 


1. New measure of compensation 
adjustments 


Federal Register / Vol. 55, No. 220 / Wednesday, November 14, 19908 / Notices 


2. Measuring union/nonumion earnings 
differences 

3. Highlights fromr the Employment 
Benefits Survey: Family benefits 
become more widespread 

4. Other business 


Thursday, December 6, 1998 


10 a.m.—Committee on Occupational 
Safety and Health Statistics 


1. Transfer of recordkeeping function 

2. 1989 Annual Survey results 

3. Redesign of the occupational safety 
and. health statistical system (ROSH) 

4. Census of Fatal Oceupational Injuries 
(CFOR 

5. Mine safety and health statistics 

6. Work injury reports (WIR) 

7. Other business. 


The meetings are open: It is suggested 
that persons planning to attend as 
observers contact Henry Lowenstern, 
Executive Secretary, Labor Research 
Advisory Council on. (Area Code 202} 
523-1327. 


Signed at Washington, DC this 6th day of 
November 1998. 


Janet L. Norwood, 

Commissioner of Labor Statisties. 

[FR Dec. 96-26856 Filed 11-13-98; 8:45 am} 
BILLING CODE 4510-24-M 


State Research Advisory Committee 
on. Occupational Safety and Health 
Statistics; Meeting 


The State Research Advisory 
Committee on Occupational Safety and 
Health Statistics, established to make 
recommendations to. the Bureau's safety 
and health statistics program, will meet 
on November 29 and 30, 1990. The 
Committee will meet from 9 a.m. until 
4:30 p.m. on November 29, and 9 a.m. 
until 12 noon on November 30: All 
meetings will be held at the Sheraton 
Inner Harbor Hetel, 300 South Charles 
Street, Baltimore, Maryland 21201. The 
meeting Iccation will be posted in the 
hotel lobby. 

Items to: be discussed include current 
plans and directions of the redesign of 
the Bureau's safety. and health statistical 
program, State participation, and plans 
fer implementation. The public is invited 
to attend. It is suggested that persons 
planning to: attend as observers contact 
William Eisenberg, committee liaison, 
on Area Code 202 501-6467. 

Official records of the meeting will be 
available for public inspection at the 
Patrick Henry Building, room 4000, 600 D 
Street NW Washington, DC 20212. 
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Signed at Washington, DC, this 7th day of 
Nov. 1990. 
Janet L. Norwood, 
Commissioner of Labor Statistics. 
[FR Doc. 90-26857 Filed 11-13-90; 8:45 am] 
BILLING CODE 4510-24-M 


Employment and Training 
Administration 


[TA-W-23, 139] 


Delta Apparel, Knoxville, TN; Amended 
Certification Regarding Eligibility To 
Apply for Worker Adjustment 
Assistance 


In accordance with section 223 of the 
Trade Act of 1974 (19 U.S.C. 2273) the 
Department of Labor issued a 
Certification of Eligibility to Apply for 
Worker Adjustment Assistance on 
September 13, 1989 applicable to all 
workers of Delta Apparel, Inc., 
Knoxville, Tennessee. The notice was 
published in the Federal Register on 
October 3, 1989 (54 FR 40755). An 
amended certification was issued on 
December 7, 1989 changing the 
termination date to January 15, 1990. 
The amended notice was published in 
the Federal Register on December 19, 
1989 (54 FR 51958). 

New data submitted by the company 
shows that the plant was shut down in 
phases with worker separations 
throughout 1990. Accordingly, the 
certification is amended by deleting the 
January 15, 1990 termination date. 

The amended notice applicable to 
TA-W-23, 139 is hereby issued as 
follows: 


All workers and former workers at Delta 
Apparel, Inc., Knoxville, Tennessee who 
became totally or partially separated from 
employment on or after June 29, 1988 are 
eligible to apply for adjustment assistance 
under section 223 of the Trade Act of 1974. 


Signed at Washington, DC, this 1st day of 
November 1990. 
Marvin M. Fooks, 
Director, Office of Trade Adjustment 
Assistance. 
[FR Doc. 90-26854 Filed 11-13-90; 8:45 am] 
BILLING CODE 4510-30-M 


Determinations Regarding Eligibility 
To Apply for Worker Adjustment 
Assistance 


In accordance with section 223 of the 
Trade Act of 1974 (19 U.S.C. 2273) the 
Department of Labor herein presents 
summaries of determinations regarding 
eligibility to apply for adjustment 
assistance issued during the period 
October 1990. 


In order for an affirmative 
determination to be made and a 
certification of eligibility to apply for 
adjustment assistance to be issued, each 
of the group eligibility requirements of 
section 222 of the Act must be met. 

(1) That a significant number of 
proportion of the workers in the 
workers’ firm, or an appropriate 
subdivision thereof, have become totally 
or partially sparated, 

(2) That sales or production, or both, 
of the firm or subdivision have 
decreased absolutely, and 

(3) That increases of imports of 
articles like or directly competitive with 
articles produced by the firm or 
appropriate subdivision have 
contributed importantly to the 
separations, or threat thereof, and to the 
absolute decline in sales or production. 


Negative Determinations 


In each of the following cases the 
investigation revealed that criterion (3) 
has not been met. A survey of customers 
indicated that increased imports did not 
contribute importantly to worker 
separations at the firm. 

TA-W-24, 778; Gallagher & David, Inc., 
Haverhill, MA 

TA-W-24, 694; Nor East Plastic, Inc., 
Elmira, NY 

TA-W-24, 757; Mararobles, Inc., New 
Holland, PA 

TA-W-24, 789; White Storage & 
Retrieval Systems, Kenilworth, NJ 

TA-W-24, 814; Associated Spring. 
Corry, PA 

TA-W-24, 759; Modicon, Inc., 
Pittsburgh, PA 

In the following cases, the 
investigation revealed that the criteria 
for eligibility has not been met for the 
reasons specified. 

TA-—W-24, 839; Samuel Schulman Furs, 
Inc. New York, NY 


Increased imports did not contribute 
importantly to worker sperations at the 
firm. 

TA-W-24, 790; A.C.A. Lumber, Inc., 
Beaver, WA 

Increased imports did not contribute 
importantly to worker separations at the 
firm. 

TA-W-24, 837; Renolds Metals Co., San 
Patricio Reduction Plant, Corpus 
Christi, TX 

The workers’ firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 

TA-W-24, 817; Chemical Leaman Tank 
Truck Lines, Inc., Nazareth, PA 

The workers’ firm does not produce 
an article as required for certification 
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under section 222 of the Trade Act of 
1974. 


TA-W-24, 772; Champion International 
Corp., Klickitat, WA 


Increased imports did not contribute 
importantly to worker separations at the 
firm. 

TA-W-24, 716; Hygrade Food Corp., 
Tacoma, WA 


Increased imports did not contribute 
importantly to worker separations at the 
firm. 


TA-W-24, 739; Amerdock Corp, Fort 
Lee, NJ 


The workers’ firm does not produce 
an article as required for certification 
under sction 222 of the Trade Act of 
1974. 


TA-W-24, 813; Apache Corp., Denver. 
co 


The investigation revealed that 
criterion (2) has not been met. Sales or 
production did not decline during the 
relevant period as required for 
certification. 


TA-W-24, 838; Rich-Seapak Corp., 
Brownsville, TX 


The investigation revealed that 
criterion (2) has not been met. Sales or 
production did not decline during the 
relevant period as required for 
certification. 


TA-W-24, 815; B & W Shake, Inc., Fork, 
WA 


The investigation revealed that 
criterion (2) has not been met. Sales or 
production did not decline during the 
relevant period as required for 
certification. 


TA-W-24, 735; Creative Specialty 
Manufacturing, Lancaster, OH 


The workers’ firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 


TA-W-24, 780; ICL Retail Systems, 
Operations Div., Utica, NY 
The workers’ firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 


TA-W-24, 844; Tubafor Mill, Morton, 

WA 
The investigation revealed that 

criterion (1) has not been met. A 

significant number or proportion of the 

workers did not become totally or 

partially separated as required for 

certification. 

TA-W-24, 795; Forest Ridge Co., 
Centralia, WA 


The workers’ firm does not produce 
an article as required for certification 
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under section 222 of the Trade Act of 
1974. 


TA-W-24,705; AT&T Nassau. Metals, 
Gaton, SC 
Increased imports did mot contribute 
importantly to worker separations at the 
firm. 
TA-W-24,802; Roy Pettit Chevron, 
Midland, TX 
The workers’ firm-does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 
TA-W-24,801; Oil Industry Supply Co., 
Inc., Pleasantville, PA 
The workers’ firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 
TA-W-24,731; Buffalo Electric Co.,.Inc., 
Buffalo, NY 
The workers’ firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 
TA-W-24,784; Olin Hunt Speciality 
Products, Inc., Limerock, RI 
Increased imports did not contribute 
importantly to worker separations at the 
firm. 
TA-W-24,822; G & G Drill Collar 
Service Co., Inc., Abilene, TX 
The workers’ firm does-not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 
TA-W-24,809; Wilson Industries, 
Downhole Div., Elk City, OK 
The workers’ firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 
TA-W-24,810; Houston Engineers, Elk 
City, OK 
The workers’ firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 
TA-W-24,725; Unisys Corp:, Shawnee 
Mission, KS 
The workers’ firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 
TA-W-24,836; Associated Spring/ 
Raymond, Corry, PA 
The workers’ firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 


Affirmative Determinations 


TA-W-—24,798; General Electric Co., 
Mattoon Lamp Plant, Mattoon, IT. 


A certification was issued covering all 
workers separated on or after August 20, 
1989. 

TA-W-24,828; Lakeview Building 
Produet Inc., Beaver, WA 

A certificatiom was issued covering all 
workers separated on or after August 29, 
1989. 

TA-W-24,843; TL€ Sportswear, Inc., 
Tullahoma, TN 

A certification was issued covering all 
workers separated on or after August 31, 
1989. 

TA-W-24,979; General Electric 
Aerospace Div., Utica, NY 

A certification was issued covering all 
workers separated on er after August 21, 
1989. 

TA-W-24,750; International Mfg 
Services, Inc., Portsmouth, RI 

A certification was issued covering all 
workers separated on or after August 7, 
1989. 

TA-W-24, 786; Ristance Corp., Mentone, 
N 


A certification was issued covering all 
workers separated on or after August 9, 
1989. 

TA-W-24,727; Tri-Con Industries, Ltd., 
Cape Girardeau, MO. 

A certification was issued covering all 
workers separated on or after July 30, 
1989. 

TA-W-24,691; Malouf Co., Dallas, TX 

A certification was issued covering all 
workers separated on or after July 22, 
1989. 

TA-W-24,702; Tektronic, Inc., Visual 
System Group, Wilsonville, OR 

A certification was issued covering all 
workers. separated or or after July 21, 
1989. 

TA-W-24,728; Ace Sweater Mill, Union, 
SC 


A certification was issued covering all 
workers separated on or after July 26, 
1988. 

TA-W-24,676; Tech Form Industries, 
Shelby, OH 


A certification was issued covering all 


- workers separated on or after July 2, 


1989. 
TA-W-24,737; Fashion Pet Accessories, 
Inc., Newark, NJ 
A certification was issued covering all 
workers separated on or after August 10, 
1989. 
TA-W-24,803; Schindler Elevator Corp., 
Randolph, NJ 
A certification was issued covering all 
workers separated om or after 
September 21, 1990. 
I hereby certify that the 
aforementioned determinations were 
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issued during the menth of October 1990. 
Copies of these determinations are 
available for inspection im roonr C4318, 
U.S. Department of Labor, 200 
Constitution Avenue, NW., Washington, 
DC 20210 during normal business: hours 
or will be mailed to persons to write to 
the above address. 


Dated: November 6, 1990. 
Marvin M. Fooks, 
Director, Office of Trade Adjustment : 
Assistance. 
{FR Doc. 90+26855 Filed: 11-13-90; 8:45 am}; 
BILLING CODE 4510-30-M 


Occupational Safety and Health 
Administration 


Minnesota State Standards; Approval 


1. Background. Part 1853 of title 29, 
Code of Federal Regulations, prescribes 
procedures under section 18 of the 
Occupational Safety and Health Act of 
1970 (29 U.S.C. 667). (hereinafter called 
the Act) by which the Regional 
Administrator for Occupational Safety 
and Health. (hereinafter called the 
Regional Administrator}, under 
delegation. of authority from the 
Assistant Secretary. of Labor for 
Occupational Safety and Health 
(hereinafter called the Assistant 
Secretary} (29 CFR 1953.4), will. review 
and approve standards. promulgated 
pursuant to a State plan, which has been 
approved in accordance with section 
18(c) of the Act and 29.CFR part 1902. 
On June 8, 1973,. notice was published in 
the Federal Register (38.FR 15076} of the 
approval of the Minnesota plan and. the 
adoption of subpart'N of part 1952 
containing the decision. 

The Minnesota plan provides for the 
adoption of Federal standards. as State 
standards by reference after an 
opportunity for public comment and/or 
requests for public hearings. Federal 
regulations (29 CFR 1953.22 and 29 CFR 
1953.23) require that States.respond to 
the adoption of comparable standards 
within six months of OSHA publication 
in the Federal Register, and within 30 
days for emergency temporary 
standards. Although adopted Federal 
standards or revisions to standards 
must be: submitted for OSHA review 
and appreval under procedures’ set forth 
in part 1953, they are enforceable by the 
State prior to Federal review and 
approval. By notice published on 
November 13, 1989, February 26, 1999, 
and July 16, 1990, in the Minnesota State 
Register (cited as 14S.R. 1177, 14 S.R. 
2130, 15 S.R. 124), and incorporated as 
part of the plan, Minnesota has adopted 
State standards comparable to: 


+ A ene ye en 


Nee ee ee 
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1. A Final Rule, 29 CFR 1926.800, 
Underground Construction, Final Rule, 
as published in the Federal 
Volume 54, No. 105, dated June 2, 1989. 

2. A Final Rule, 29 CFR 1910.66, 
Powered Platforms for Building 
Maintenance, as published in the 
Federal Register, Volume 54, No. 144, 
dated June 28, 1989. 

3. Extension of partial stay and 
amendments to the Final Rule, 29 CFR 
1910.1001 and 1910.1101, gees 
Exposure to asbestos, tremolite, 
anthophylite and actinolite, as published 
in the Federal Register, Volume 54, No. 
139, dated July 21, 1989. 

4. Final Rule, Occupational Exposure 
to Lead, 29 CFR 1910.1025, as published 
in the Federal Register, Volume 54, No. 
131, dated July 11, 1989. 

5. Final Rule, Air Contaminants, 29 
CFR 1910.1000, as published in the 
Federal Register, Volume 54, No. 131. 
dated July 11, 1989. 

6. Corrections and extended 
administrative stay to 29 CFR 1910.1048 
and 29 CFR 1926.55, Occupational 
Exposure to Formaldehyde, as published 
in the Federal Register, Volume 54, Nos. 
146, 166 and 174, August 1, 1989, August 
29, 1989 and September 11, 1989. 

7. Amendments to subpart O of 1926, 
Concrete and Masonry Construction 
Safety Standards 29 CFR, published in 
the Federal Register, Volume 54, No. 192, 
dated October 5, 1989. 

8. A Final Rule and extension of 
effective date, 29 CFR 1910.147, Control 
Hazardous Energy Sources Lockout/ 
Tagout, as published in the Federal 
Register, Volume 54, Nos. 169, 199 and 
213, dated September 1, 1989, October 
17, 1989, and November 6, 1989. 

9. A Final Rule, subpart P of 29 CFR 
part 1926, Excavations as published in 
the Federal Register, Volume 54, No. 209, 
October 31, 1989. 

10. Grant of petitions for 
reconsideration of three exposure limits 
and partial stays to 29 CFR 1910.1000, 
Air Contaminants as published in the 
Federal Register, Volume 54, Nos.-170, 
193, 219 and 233, dated September 5, 
1989, October 6, 1989, November 15, 1989 
and December 6, 1989. 

14. Corrections and Technical 
Amendments to Final Rule 26 CFR 
1910.1648, Occupational Exposure to 
Formaldehyde as published in the 
Federal Register, Volume 54, No. 133, 
dated July 13, 1989. 

12. Approval of Collection of 
Information Requirement, 29 CFR 
1910.1001, Occupational Exposure to 
Asbestos as published in the Federal 
Register, Volume 54, No. 133, dated July 
13, 1989. 

13. Partial Response to Court Remand, 
29 CFR 1910.1001, Occupational 


Exposure to Asbestos, Tremolite, 
Anthophylite, and Actinolite as 
published in the Federal Register, 
Volume 54, No. 243, dated December 20, 
1989. 

14. Statement of Reason and 
Corrections to Final Rule, 29 CFR 
1946.1025, Occupational Exposure to 
Lead, as published in the Federal 
Register, Volume 55, Nos. 20 and 30, 
dated January 30, 1990 and February 13, 
1990. 

15. Final Rule and Corrections to 
Occupational Exposure to 29 CFR 
1910.1450 Hazardous Chemicals in 
Laboratories, as published in the 
Federal Register, Volume 55, Nos. 21 and 
44, dated January 31, 1990 and March 6, 
1990. 

16. Partial Stay of effective date of 
two substances, 29 CFR 1910.1000, Air 
Contaminants, as published in the 
Federal Register, Volume 67, Nos. 24 and 
67, dated February 5, 1990 and April 6, 
1990. 

17. Safety and Health Standards: 
Welding, Cutting and Brazing; 
Redesignation and other non-substance 
revisions, as published in the Federal 
Register, Volume 55, No. 70, dated April 
11, 1990. 

18. Corrections to Final Rule 29 CFR 
1910.120, Hazardous Waste Operations. 
and Emergency Response as published 
in the Federal Register, Volume 55, No. 
72, dated April 13, 1990. 

These standards, which are contained 
in the Minnesota Occupational Safety 
and Health Codes and Rules, were 
promulgated after notice was published 
offering an opportunity for public 
comments and/or requests for public 
hearings. No written comments or 
requests for hearing on objections were 
received concerning the proposed 
standards. The order of adoption was 
published in the State Register (14 S.R. 
1177, 14 S.R. 2130, 15 S.R. 124} on 
November 13, 1989, February 26, 1990, 
and July 16, 1990 pursuant to Minnesota 
Statute 182.655 (1974). 

2. Decision. Having reviewed the 
State submission in comparison with the 
Federal standards, it has been 
determined that the State standards and 
Amendments are identical to the 
Federal standards and accordingly are 
approved. 

3. Location of supplement for 
inspection and copying. A copy of the 
standards supplement, along with the 
approved plan, may be inspected and 
copied during normal business hours at 
the following locations: Office of the 
Regional Administrator, Occupational 
Safety and Health Administration, 230 S. 
Dearborn Street, room 3244, Chicago, 
Illinois 60604; State of Minnesota, 
Department of Labor and Industry, 443 
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ratigtii Road, St. Paul, Minnesota 
55155; and the Office of Federal-State 
Compliance and State Programs, room 
N3700, 200 Constitution Avenue, NW., 
Washington, DC 20210. 

4. Public participation. Under 29 CFR 
1953.2(c), the Assistant Secretary may 
prescribe alternative procedures ta 
expedite the Review process, or for 
other good cause which may be 
consistent with applicable laws. The 
Assistant Secretary finds that good 
cause exists for not publishing the 
supplement to the Minnesota State Plan’ 
as a proposed change and making the 
Regional Administrator's approva} 
effective upon publication for the 
following reason: 

1. The standards are identical to the 
Federal standards which were 
promulgated in accordance with Federal 
law including meeting requirements for 
public participation. 

2. The standards were adopted in 
accordance with the precedural 
requirements of State law and further 
participation would be unnecessary. 

This decision is effective November 
14, 1990. 


Authority: Section 18, Public Law 91-596, 
84 Stat. 1608 (29 U.S.C. 667). 
Michael G. Connors, 
Regional Administrator. 
[FR Doc. 90-26858 Filed 11-13-90; 8:45 am] 
BILLING CODE 4510-26-M 


Pension and Welfare Benefits 
Administration 


[Prohibited Transaction Exemption 90-78; 
Exemption Application No. D-7245 et al.] 


Grant of Individual Exemptions; 7246 
UNUM Corporation, UNUM Life 
insurance Co., et al. 


AGENCY: Pension and Welfare Benefits 
Administration, Labor. 


Action: Grant of individual exemptions. 


SUMMARY: This document contains 
exemptions issued by the Department of 
Labor (the Department) from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and/or the 
Internal Revenue Code of 1986 {the 
Code). 


Notices were published in the Federal 
Register of the pendency before the 
Department of proposals to grant such 
exemptions. The notices set forth a 
summary of facts and representations 
contained in each application for 
exemption and referred interested 
persons to the respective applications 
for a complete statement of the facts 
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and representations. The applications 
have been available for public 
inspection at the Department in 
Washington, DC. The notices also 
invited interested persons to submit 
comments on the requested exemptions 
to the Department. In addition the 
notices stated that any interested person 
might submit a written request that a 
public hearing be held (where 
appropriate). The applicants have 
represented that they have complied 
with the requirements of the notification 
to interested persons. No public 
comments and no requests for a hearing, 
unless otherwise stated, were received 
by the Department. 

The notice of pendency were issued 
and the exemptions are being granted 
solely by the Department because, 
effective December 31, 1978, section 102 
of Reorganization Plan No. 4 of 1978 (43 
FR 47713, October 17, 1978) transferred 
the authority of the Secretary of the 
Treasury to issue exemptions of the type 
proposed to the Secretary of Labor. 


Statutory Findings 


In accordance with section 408(a) of 
the Act and/or section 4975(c)(2) of the 
Code. and the procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471, 
April 28, 1975), and based upon the 
entire record, the Department makes the 
following findings: 

(a) The exemptions are administratively 
feasible; 

(b) They are in the interests of the plans 
and their participants and beneficiaries; and 

(c) They are protective of the rights of the 
participants and beneficiaries of the plans. 


UNUM Corp., UNUM Life Insurance Co. 
located in Portland, ME 


[Prohibited Transaction Exemption 90-78; 
Exemption Application Nos. D-7245 and D- 
7246] 


Exemption 


The restrictions of section 406(a) of 
the Act and the sanctions resulting from 
the application of section 4975 of the 
Code, by reason of section 4975(c)(1)(A) 
through (D) of the Code, shall not apply 
to: (1) The receipt of either common 
stock (the Stock) of UNUM Corporation 
(UNUM) or cash by certain employee 
benefit plans, other than the Union 
Mutual employees’ Pension Plan and the 
Union Mutual Group Insurance Trust, in 
connection with the conversion of Union 
Mutual Life Insurance Company Union 
Mutual) into UNUM Life Insurance 
Company (UNUM Life), under a Plan of 
Capitalization and Conversion (the 
Conversion), dated December 14, 1984, 
as amended, in those situations where 
either UNUM or UNUM Life was a party 
in irterest with respect to such plans at 


the time of the transactions; and (2) the 
receipt of subscription rights (the Rights) 
by certain employee benefits plans, 
pursuant to the terms of the Conversion, 
and the purchase of additional shares of 
the Stock in connection with the 
exercise of the Rights by such plans, 
where either UNUM or UNUM Life was 
a party in interest with respect to the 
plans at the time of the transactions, 
provided that the terms of the 
transactions were not less favorable to 
the plans than those obtainable in 
arm’s-length transactions between 
unrelated parties. 

For a more complete statement of the 
facts and representations supporting the 
Department's decision to grant this 
exemption, refer to the notice of 
proposed exemption published on July 
16, 1990 at 55 FR 28961. 

EFFECTIVE DATE: The effective date of 
this exemption is September 19, 1986. 


WRITTEN COMMENTS: The Department 
received one comment letter in response 
to the notice of proposed exemption (the 
Notice). The comment letter was filed on 
behalf of-the Transport Workers Union 
of America Local 513 Retirement Plan 
(the TWU Plan). 

The comment letter states that the 
TWU Plan never received an 
explanation for the Conversion and that 
UNUM has repeatedly “stonewalled” 
any attempts to investigate distributions 
of the “adjusted surplus” that were 
either paid or are due to the TWU Plan 
as a result of the Conversion. 

By letters dated September 27 and 
October 12, 1990, the applicant 
responded to the comment letter. 

The applicant represents that 
comprehensive disclosure of information 
on the Conversion was made to the 
Maine Superintendent of Insurance and 
to all policyholders of Union Mutual that 
were eligible to receive a distribution of 
the “adjusted surplus” (the Eligible 
Policyholders). The applicant states that 
the TWU Plan received the same 
information that was sent to all the 
Eligible Policyholders. This information 
included all relevant documents 
pertaining to the Conversion and 
provided a complete explanation for the 
Conversion, including the manner in 
which distributions of the “adjusted 
surplus” to the Eligible Policyholders 
was determined. The applicant notes 
that the Conversion was approved by 
the Maine Superintendent of Insurance, 
as required by state law, and by a two- 
thirds vote of the policyholders voting 
on the Conversion. 

In addition, the applicant denies that 
there has been any attempt to 
“stonewall” the TWU Plan regarding the 
distribution of the “adjusted surplus.” 
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The applicant states that the “adjusted 
surplus” was the amount of surplus 
shown on the consolidated balance 
sheet of Union Mutual and its 
subsidiaries, as of December 31, 1985. 
The calculation of the “adjusted 
surplus” was determined in accordance 
with generally accepted accounting 
principles for stock life insurance 
companies, was certified by 
independent public accountants, and 
was confirmed by the Maine 
Superintendent of Insurance prior to the 
distribution to the Eligible Policyholders. 
The applicant represents that all Eligible 
Policyholders, including the TWU Plan, 
received their allocable share of the 
“adjusted surplus.” 

Accordingly, after consideration of the 
entire record, the Department has 
determined to grant the exemption. 


FOR FURTHER INFORMATION CONTACT: 
Mr. E.F. Williams of the Department at 
(202) 523-8883. (This is not a toll-free 
number.) 


Operating Engineers Pension Trust (the 
Plan) Located in Pasadena, CA. 


[Prohibited Transaction Exemption 90-79; 
Exemption Application No. D-8348} 


Exemption 


The restrictions of section 406(a) of 
the Act and the sanctions resulting from 
the application of section 4975 of the 
Code, by reason of section 4975{c)(1)(A) 
through (D) of the Code, shall not apply 
to the proposed leasing (the Lease) of 
office space by the Plan to Buss-Shelger 
& Associates (BSA), a party in interest 
with respect to the Plan, including a 
possible extension of credit by the Plan 
to BSA under the terms of the Lease, 
provided all the terms of the Lease are 
not less favorable to the Plan than those 
obtainable in an arm’s-length 
transaction with an unrelated party. 

For a more complete statement of the 
facts and representations supporting the 
Department's decision to grant this 
exemption refer to the notice of 
proposed exemption published on 
August 1, 1990 at 55 FR 31253. 

NOTICE TO INTERESTED PERSONS: The 
applicant represents that it was unable 
to comply with the notice to interested 
persons requirement within the time 
frame stated in its application. However, 
the applicant has represented that it 
notified all interested persons, in the 
manner agreed upon between the 
applicant and the Department, by 
September 12, 1990. Interested persons 
were informed that they had until 
October 20, 1990, to comment with 
respect to the proposed exemption. No 
comments were received by the 
Department. 
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FOR FURTHER INFORMATION CONTACT: 
Gary H. Lefkowitz of the Department, 
telephone (202) 523-8881. (This is not a 
toll-free number.) 


Inventory Sales Co. Stock 
Ownership Plan and Trust (the Plan) 
Located in St. Louis, MO 


[Prohibited Transaction Exemption 90-80; 
Exemption Application No. D-8369} 


Exemption 


The restrictions of sections 406{a) and 
406(b)(1) and (b){2) of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975(c)}{1{A) through (E) of the 
Code, shall not apply to the cash sale of 
a term life insurance policy (the Policy) 
on the life of James S. Friedmann (fhe 
Insured}, a party in interest with respect 
to the Plan, from the Plan to the Insured, 
provided the sales price is no less than 
the fair market value of the policy on the 
date of the sale. 

For a more complete statement of the 
facts and representations supporting the 
Department's decision to grant this 
. exemption refer to the notice of 
proposed exemption published on 
September 12, 1990, at 55 FR 35790. 

FOR FURTHER INFORMATION CONTACT: 
Mrs. Miriam Freund of the Department, 
telephone (202) 523-8194. (This is not a 
toll-free number.) 


General Information 


The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
408(a} of the Act and/or section 
4975(c){2) of the Code does not relieve a 
fiduciary or other party in interest or 
disqualified person from certain other 
provisions to which the exemption does 
not apply and the general fiduciary 
responsibility provisions of section 404 
of the Act, which among other things 
require a fiduciary to discharge his 
duties respecting the plan solely in the 
interest of the participants and 
beneficiaries of the plan and in a 
prudent fashion in accordance with 
section 404(a}(1)(B) of the Act, nor does 
it affect the requirement of section 
401(a) of the Code that the plan must 
operate for the exclusive benefit of the 
employees or the employer maintaining 
the plan and their beneficiaries; 

(2} These exemptions are 
supplemental to and not in derogation 
of, any other provisions of the Act and/ 
or the Code, including statutory or 
administrative exemptions and 
transactional rules. Furthermore, the 
fact that a transaction is subject to an 
administrative or statutory exemption is 
not dispositive of whether the 


transaction is in fact a prohibited 
transaction; and 

(3} The availability of these 
exemptions is subject to the express 
condition that the material facts and 
representations contained in each 
application accurately describes alt 
material terms of the transaction which 
is subject to the exemption. 

Signed at Washington, DC, this 8th day of 
November, 1990. 
Ivan Strasfeld, 
Director of Exemption Determinations, 
Pension and Welfare Benefits Administration, 
U.S. Department of Labor. 
[FR Doc. 90-26843 Filed 11-13-90; 8:45 am} 
BILLING CODE 4510-29-m 


[Application No. D-7650 et al.] 
Proposed Exemptions; Metric 


Institutional Reaity Advisors, Ltd. 
(MIRA), et al. 


AGENCY: Pension and WelHare Benefits 
Administration, Labor. 


ACTION: Notice of proposed exemptions. 


SUMMARY: This document contains 
notices of pendency before the 
Department of Labor (the Department) 
of proposed exemptions from certain of 
the prohibited transaction restriction of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and/or the 
Internal Revenue Code of 1986 {the 
Code). 


Written Comments and Hearing 
Requests 


Alt interested persons are invited to 
submit written comments or request for 
a hearing on the pending exemptions, 
unless otherwise stated in the Notice of 
Pendency, within 45 days from the date 
of publication of this Federal Register 
notice. Comments and request for a 
hearing should state the reasons for the 
writer’s interest in pending exemption. 


ADDRESSES: All written comments and 
request for a hearing (at least three 
copies) should be sent to the Pension 
and Welfare Benefits Administration, 
Office of Exemption Determinations, 
room N-5671, U.S. Department of Labor, 
200 Constitution Avenue, NW., 
Washington, DC 20210. Attention: 
Application No. stated in each Notice of 
Pendency. The applications for 
exemption and the comments received 
will be available for public inspection in 
the Public Documents Room of Pension 
and Welfare Benefits Administration, 
U.S. Department of Labor, room N-5507, 
200 Constitution Avenue, NW., 
Washington, DC 20210. 


Notice to Interested Persons 


Notice of the proposed exemptions 
will be provided to all interested 
persons in the manner agreed upon by 
the applicant and the Department within 
15 days of the date of publication in the 
Federal Register. Such notice shall 
include a copy of the notice of pendency 
of the exemption as published in the 
Federal Register and shal! inform 
interested persons of their right to 
comment and to request a hearing 
(where appropriate). 


SUPPLEMENTARY INFORMATION: The 
proposed exemptions were requested in 
applications filed pursuant to section 
408(a} of the Act and/or section 
4975{c)(2) of the Code, and in 
accordance with procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471, 
April 28, 1975). Effective December 31, 
1978, section 102 of Reorganization Plan 
No. 4 of 1978 (43 FR 47713, October 17, 
1978) transferred the authority of the 
Secretary of the Treasury to issue 
exemptions of the type requested to the 
Secretary of Labor. Therefore, these 
notices of pendency are issued solely by 
the Department. 

The applications contain 
representations with regard to the 
proposed exemptions which are 
summarized below. Interested persons 
are referred to the applications on file 
with the Department for a complete 
statement of the facts and 
representations. 


Metric Institutional Realty Advisors, Ltd. 
(MIRA) Located in Foster City, 
California 


[Appligation No. D-7650] 
Proposed Exemption 


The Department is considering 
grantimg an exemption under the 
autherity of section 408(a) of the Act 
and section 4975(c)(2) of the Code and in 
accordance with the procedures set 
forth jn ERISA Procedure 75-1 {40 FR 
16471, April 28, 1975). If the exemption is 
granted, the restrictions of section 406(a) 
of the Act and the sanctions resulting 
from the application of section 4975 of 
the Cede, by reason of section 4975(c}(1) 
(A) threugh (D) of the Code, shall not 
apply to certain transactions between 
the retirement plans (the Plans} 
spensered by Atlantic Richfield 
Company (ARCO) and ARCO controlled 
persong (as defined below} and parties 
in interest with respect to the Plans. The 
transactions involve the leasing, 
refinancing and disposition of real 
estate (the Real Estate) held by the 
Plans and managed by MIRA and the 
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purchasing of goods with respect to the 
Real Estate; provided that: 

(1) The party in interest is not: 

(a) MIRA, any person directly or 
indirectly controlling, controlled by or 
under common control with MIRA 
(MIRA Controlled Person); any officer, 
director, or highly compensated 
employee (as defined in section 
4975(e)(2)(H) of the Code) of MIRA or 
any MIRA Controlled Person; any 
corporation, partnership, trust or 
unincorporated enterprise in which 
MIRA, any MIRA Controlled Person, or 
any officer, director or highly 
compensated employee (as defined 
above) of MIRA or any MIRA 
Controlled Person owns a 5% or more 
interest; or any corporation, partnership, 
trust or unincorporated enterprise which 
owns a 5% or more interest in MIRA or 
any MIRA Controlled Person; 

(b) ARCO, any person directly or 
indirectly controlling, controlled by, or 
under common control wit ARCO 
(ARCO Controlled Person); any officer, 
director, or highly compensated 
employee (as defined above) of ARCO 
or any ARCO Controlled Person; any 
corporation, partnership, trust or 
unincorporated enterprise in which 
ARCO, any ARCO Controlled Person, or 
any officer, director or highly 
compensated employee (as defined 
above) of ARCO or any ARCO 
Controlled Person owns a 5% or more 
interest; or any corporation, partnership, 
trust or unincorporated enterprise which 
owns a 5% or more interest in ARCO or 
any ARCO Controlled Person; 

(c) Metropolitan Life Insurance 
Company (Met), any person directly or 
indirectly controlling, controlled by, or 
under common control with Met (Met 
Controlled Person); any officer, director, 
or highly compensated employee (as 
defined above) of Met or any Met 
Controlled Person; any corporation, 
partnership, trust or unincorporated 
enterprise.in which Met, any Met 
Controlled Person, or any officer, 
director or highly compensated 
employee (as defined above) of Met or 
any-Met Controlled Person owns a 5% or 
more interest, or any corporation, 
partnership, trust or unincorporated 
enterprise which owns a 5% or more 
interest in Met or any Met Controlled 
Person; or 

(d) Any person who exercises 
discretionary authority, responsibility or 
control or who provides investment 
advice and respect to the investment of 
Plans’ assets involved in the particular 
transaction; 

(e) The term “interest” as applied 
above means with respect to ownership 
of an entity: 


(i) The combined voting power of all 
classes of stock entitled to vote or the 
total value of the shares of all classes of 
stock of the entity if the entry is a 
corporation; 

(ii) The capital interest or the profits 
of the entity if the entity is a 
partnership; or 

(iii) The beneficial interest of the 
entity if the entity is a trust or 
unincorporated enterprise; and 

(f) A person is considered to own an 
interest held in any capacity if the 
person has or shares the authority: 

(i) To exercise any voting rights or to 
direct some other person to exercise the 
voting rights relating to such interest or 

{ii) To dispose or to direct the 
disposition of such interest. 

(2) At the time the transaction is 
entered into, the terms of the 
transactions are at least as favorable to 
the Plans as the terms generally 
available in an arm's-length transaction 
between unrelated parties. 

(3) The terms of the transaction are 
negotiated by, or under the authority 
and general direction of MIRA, and 
MIRA alone, or in conjunction with 
ARCO, makes the decision to enter into 
the transaction. 

(4) MIRA shall maintain for a period 
of six years from the date of each 
transaction for which relief is requested 
the records necessary to enable the 
persons described in subparagraph (b) 
of this section: 

(a) To determine whether the 
conditions of this exemption have been 
met, except that: 

(i) A prohibited transaction will not be 
deemed to have occurred if, due to 
circumstances beyond the control of 
MIRA, the records are lost or destroyed 
prior to the end of the six-year period, 
and 

(ii) No party in interest shall be 
subject to the civil penalty which may 
be assessed under section 502(i) of the 
Act, or to the taxes imposed by section 
4975 (a) and (b) of the Code, if the 
records are not maintained, or are not 
available for examination as required 
herein; and 

(b) Except as provided in subdivision 
(a) of this subparagraph (3) and 
notwithstanding any provisions of 
subsections {a){2) and (b) of section 504 
of the Act, the records referred to herein 
are unconditionally available at-the 
customary location for the maintenance 
and/or retention of such records, for 
examination during normal business 
hours by: 

(i) Any duly authorized employee or 
representative of the Department or the 
Internal Revenue Service; 

(ii) Any fiduciary of a plan which is 
funded, in whole or part, by a.trust with 
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respect to which ARCO is a named 
fiduciary or any duly authorized 
employee or representative of such 
fiduciary; and 

(iii) Any participant or beneficiary of 
any plan which is funded, in whole or 
part, by ARCO or any duly authorized 
representative of such participant or 
beneficiary. 

(5) None of the persons described in 
subdivision (b) of subparagraphs (3) 
shall be authorized to examine the trade 
secrets or commercial or financial 
information which is privileged, 
confidential or of a propriety nature of 
either ARCO, MIRA or Met. 


EFFECTIVE DATE: This exemption, if 
granted, will be effective for 
transactions occurring on or after 
January 12, 1988. 


TEMPORARY NATURE OF EXEMPTION: The 
proposed exemption is temporary and, if 
granted, will expire five years from the 
date the exemption is granted. 
Subsequent to the expiration of the 
exemption, the Plans may continue te 
hold leases or refinancing agreements 
entered into during the proposed five- 
year exemption period. 


Summary of Facts and Representations 


1. ARCO, one of the nation’s largest 
energy companies, and certain of its 
ARCO Controlled Persons, sponsor the 
Plans, which provide benefits to 
substantially all of their salaried and 
hourly non-union employees. As of 
August 1, 1987, there were nineteen 
Plans with approximately 61,860 
participants. All of the assets of the 
Plans are held in a master trust (the 
Master Trust) maintained for the Plans. 

2. The trustee (Trustee) of the Master 
Trust is State Street Bank and Trust 
Company, a banking corporation located 
in Boston, Massachusetts. As of 
December 31, 1986, the Master Trust 
held plan assets with a fair market value 
of approximately $2 billion. The Trustee 
holds title to all of the assets of the 
Plans, including the Real Estate. 

3. MIRA, a California limited 
partnership, is a registered investment 
adviser under the Investment Advisers 
Act of 1940. MIRA’s general partner, 
Metric Institutional Realty Advisors, 
Inc., a California corporation, is wholly 
owned by Metric Partners (MP). MP is 
the successor to the Fox Group. The Fox 
Group was comprised of Fox Realty 
Investors, Fox Institutional Realty 
Advisors Inc., Fox Institutional Realty 
Advisors, Ltd., Fox Capital Management 
Corporation and Fox Capital 
Corporation. MP is comprised of FGM 
Investment Partners, L.P., the managing 
general partner, and Metric Co. Metric 
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Co., incorporated in Delaware in 
February, 1988, is a wholly-owned 
subsidiary of Met, a mutual life 
insurance company chartered in the 
state of New York. Met, along with Met 
Controlled Persons, provides a broad 
range of insurance and investment 
products and services, including 
investment management and advisory 
services. 


As of September 30, 1989, MP had 
almost $1.9 billion in assets under 
management. The Fox Group and MP 
have organized and managed 75 real 
estate investment programs since 1967. 
These programs have acquired more 
than 350 properties and subsequently 
sold 165 of these properties for gross 
proceeds of over $1 billion. Most of the 
people at the Fox Group who were 
involved in acquisitions, asset and 
property management, and property 
sales are now working for MP and its 
subsidiaries. 

MIRA was organized to provide 
fiduciary, asset management, advisory 
and consulting services principally to 
tax exempt and institutional _ 
organizations, including pension and 
profit-sharing plans, endowments and 
foundations, group trusts and other 
similar organizations in all aspects of 
real estate management. As of January 
12, 1988, the proposed effective date of 
this exemption, MIRA’s predecessor, 
Fox Institutional Realty Advisors, Ltd., 
did not meet the requirements of a 
qualified professional asset manager 
(QPAM) as set forth in Prohibited 
Transaction Exemption 84-14 (PTE 84— 
14, 49 FR 9494, March 13, 1984). The 
applicant represents that: (1) MIRA 
expects to qualify as a QPAM as of 
January 1, 1991; and (2) notwithstanding 
the attainment by MIRA of QPAM 
status, PTE 84-14 may still be 
unavailable for the disposition of the 
Real Estate, since ARCO can reject any 
such proposed disposition (as discussed 
in item 4). 

4. Pursuant to the authority granted to 
ARCO under the Master Trust 
Agreement (the Agreement), ARCO has 
retained MIRA to manage the Real 
Estate held by the Master Trust.! The 


‘It is contemplated under the Agreement that 
ARCO may hire MIRA or a MIRA Controlled Person 
to provide certain services with respect to the Real 
Estate. In the event that MIRA or MIRA Controlled 
Persons provide services to the Plans for an 
additional fee, the applicant represents that MIRA 
will not use any of its authority or influence as a 
fiduciary to cause ARCO to hire MIRA or MIRA 
Controlled Persons to provide such services. The 
applicant believes that such an arrangement would 
therefore be exempt from the restrictions of the Act 
under section 408(b)(2). The Department expresses 
no opinion herein as to whether such services are 
covered under section 498(b)(2), nor is the 


Real Estate under MIRA's management 
consists of four properties: The Majestic 
Office Building, located at 7200 East 
Hamden Avenue, Denver, Colorado; the 
Highpoint Executive Plaza, located at 
1603 Babcock Road, San Antonio, Texas; 
and the Governor Center I, located at 
777 Grant Street, Denver, Colorado; and 
a 50% interest in Governor Center II, 
located at 600 Grant Street, Denver, 
Colorado.? As of June 1988, the 
aggregate value of the Real Estate was 
$10.7 million or approximately .5 percent 
of the Plans’ assets. 


In some areas, MIRA has broad 
authority in connection with the Real 
Estate under its management. For 
example, MIRA has sole authority to 
lease space in the Real Estate and to 
hire, oversee and replace service 
providers therefor.* MIRA also has 
authority to approve non-operational 
and extraordinary operational 
expenditures.‘ In other areas however, 
MIRA's authority to manage the Real 
Estate is very limited. Specifically, 
MIRA does not have the authority to 
acquire real estate for the Master Trust. 
In addition, MIRA lacks on-site property 
management responsibility for the Real 
Estate and may implement capital 
expenditures only up to $5,000 without 
consultation with ARCO. In this regard, 
the applicant represents that, under the 
Agreement, ARCO may, but is not 
required to, hire MIRA, or a MIRA 
affiliate to provide on-site property 
management services for the Real 
Estate.5 ARCO has also retained veto 


Department proposing an exemption for such 
services. 

? The remaining 50% interest is owned by a real 
estate developer who, the applicant represents, is 
not a party in interest with respect to MIRA or 
MIRA Controlled Persons. 

3In the course of providing its services under the 
Agreement, MIRA will utilize the services for its 
affiliates. The applicant represents that such 
services will be provided at no additional cost to 
ARCO, the Plans or the Master Trust. 

‘Extraordinary operational expenditures are 
unforeseen expenses other than capital 
expenditures, which typically are incurred as a 
result of an emergency or other unusual 
circumstances. 

5MIRA believes that the provision of such 
additional services for an additional fee would not 
violate the prohibited transaction provisions of the 
Act because such arrangement would be exempt 
from those restrictions by reason of section 
408(b)(2) of the Act, provided MIRA does not use its 
authority as a fiduciary to cause ARCO to hire it or 
one of its affiliates to provide such services. In this 
regard, the Department notes that the applicant is 
not seeking an exemption for such transactions, nor 
is the Department expressing an opinion as to the 
applicability of section 408(b)(2) of the Act to such 
transactions. 
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power to reject any proposed 
dispositions of the Real Estate managed 
by MIRA. In this regard, ARCO’s 
authority extends only to the decision to 
sell or not to sell the assets for a specific 
price, not to negotiating or approving the 
identity of the buyer. 

5. MIRA has requested limited 
exemptive relief to permit MIRA to enter 
into certain party in interest 
transactions involving the leasing, 
refinancing * and disposition of the Real 
Estate, and the purchasing of goods 7 in 
connection with the management of the 
Real Estate. Because MIRA is not a 
QPAM within the definition of PTE 84- 
14, an administrative exemption is 
necessary for such transactions. In this 
regard, ARCO has represented that is 
has co-fiduciary responsibility with 
respect to the transactions for which 
exemptive relief is requested. 

6. The applicant suggests that denial 
of the exemption would substantially 
inhibit the ability of MIRA to manage 
prudently the Real Estate held in the 
Master Trust in two major areas. First, 
MIRA represents that, because of the 
size of the Master Trust, many parties in 
interest who deal therewith may be 
difficult to identify. Accordingly, MIRA 
might inadvertently commit a prohibited 
transaction. Second, the applicant 
represents that there are many parties in 
interest with respect to the Plans who 
are identifiable, but are not in a position 
to influence MIRA’s management of the 
Real Estate.® Without the proposed 
exemption, ordinary and customary 
transactions in connection with the Real 
Estate would be precluded under the 
Act between the Plans and such 
identifiable parties in interest with 
-espect thereto. This would be the case 
even where the transaction is in the best 
interests of the Plans, no element of 
fidicuary self-dealing or insider abuse is 
involved and the terms of the 
transaction are not less favorable to the 
Plans than an arm’s-length transaction 
with an unrelated party. For example, 


6The applicant notes that MIRA has the authority 
to refinance the Property pursuant to paragraph 3 of 
the Agreement, which states that MIRA shall have 


- “complete control of the management and 


investment of the Portfolio.” 

7The purchasing of goods for which the applicant 
seeks exemptive relief would involve acquisitions of 
goods from a party in interest by a service provider 
in the course of rendering services to a Plan where 
the goods are not furnished by the service provider 
itself. For example, MIRA might authorize the 
purchase. of a water heater for the Real Estate from 
an entity that also provides services to other 
properties owned by an ARCO plan, but over which 
MIRA has no authority or control. 

8In this regard, the Department notes that the 
applicant has not requested, nor is the Department 
proposing, relief from the provisions of section 
406(b) of the Act. 
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MIRA might lease space in the Real 
Estate to a securities brokerage firm 
which executes security transactions for 
non-MIRA managed assets held by the 
ARCO Plans. 

7. Finally, the applicant has 
represented that all of the specified Real 
Estate transactions entered into by 
MIRA on behalf of the Plans will be 
conducted at fair market value. 

8. In summary, the applicant 
represents that the proposed 
transactions meet the statutory criteria 
for an exemption under section 408(a) of 
the Act because: {a) The requested 
exemption would permit MIRA, acting 
on behalf of the Plans, to enter into 
specified transactions involving the Real 
Estate with certain parties in interest 
with respect to the Plans other than 
ARCO or ARCO Controlled Persons; 
MIRA or MIRA Controlled Persons; Met 
or Met Controlled Persons; or any 
person who exercises discretionary 
authority, responsibility or control or 
who provides investment advice with 
respect to the investment of Plans’ 
assets involved in the particular 
transaction; (b) the Real Estate 
represents less than one percent of the 
Plans’ assets and all of the transactions 
covered under the exemption will be 
negotiated by MIRA at terms no less 
favorable to the Plans than those 
obtainable in an arm's-length 
transaction with an unrelated party; (c) 
ARCO has assumed co-fiduciary 
responsibility for the proposed 
transactions; and (d) The exemption is 
temporary, expiring five years from the 
date of grant, and is limited to the 
specified Real Estate and transactions 
as described herein. 

For further information contact: Ms. 
Kay Madsen of the Department, 
telephone (202) 523-8881. (This is not a 
toll-free number.} 


NDB Bank, N.A. (the Bank) Located in 
Detroit, MI 


[Application No. D-8046] 
Proposed Exemption 


The Department is considering 
granting an exemption under the 
authority of section 408{a} of the Act 
and section 4975{c}(2) of the Code and in 
accordance with the procedures set 
forth in ERISA Procedure 75-1 (40 FR 
18471, April 28, 1975). If the exemption is 
granted, the restrictions of section 406 
(b)(2) and (b}{3) of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975(c){1}(F) of the Code, shall 
not apply to the proposed receipt of fees 
by the Bank from the Woodward Funds 
(the Fund), an open-ended investment 
company registered under the 


Investment Company Act of 1940, for 
acting as the investment adviser, 
custodian, or transfer and dividend 
disbursing agent for the Fund, in 
connection with the investment by 
certain plans to which the Bank, or any 
of its affiliates, serves as a fiduciary (the 
Client Plans), as well as plans covering 
only employees of the Bank or its 
affiliates (the Bank Plans} where the 
Bank or any affiliate is a fiduciary, 
provided that the following conditions 
are met: 

(a) No sales commissions are paid by 
either the Client Plans or the Bank Plans 
(collectively, the Plans) in connection 
with the purchase or sale of shares of 
the Fund and no redemption fees are 
paid in connection with the sale of 
shares by the Plans to the Fund; 

(b) Each Client Plan and each Bank 
Plan receives a rebate, either through 
cash or the purchase of additional 
shares of the Fund pursuant to an 
annual election made by the Plan, of 
such Plan’s proportionate share of all 
fees charged to the Fund by the Bank; 

(c) With respect to the Client Plans, a 
second fiduciary who is independent of 
and unrelated to the Bank or any of its 
affiliates (the Second Fiduciary), 
receives full written disclosure of 
information concerning the Fund 
(including a current prospectus for the 
Fund and a statement describing the fee 
structure) and, on the basis of such 
information, authorizes in writing the 
investment of assets of a Client Plan in 
the Fund, the fees to be paid by the Fund 
to the Bank, and the purchase of 
additional shares of the Fund by the 
Client Plan with the fees rebated to the 
Client Plan by the Bank; 

(d) The authorization referred to in 
paragraph (c) is terminable at will by 
the Client Plan, without penalty to the 
Client Plan, upon receipt by the Bank of 
written notice of termination. A form 
expressly providing an election to 
terminate the authorization described in 
paragraph (c) with instructions on the 
use of the form must be supplied to the 
Second Fiduciary no less than annually. 
The instructions for such form must 
include the following information: 

(1} The authorization is terminable at 
will by the Client Plan, without penalty 
to the Client Plan, upon receipt by the 
Bank of written notice from the Second 
Fiduciary; and 

(2) Failure to return the form will 
result in continued authorization of the 
Bank to engage in the transactions 
described in paragraph (c) on behalf of 
the Client Plan. 

(e}) With respect to the Bank Plans, no 
fees will be charged by the Bank or any 
of its affiliates to the Bank Plans for 
serving as either a trustee, directed 
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trustee, custodian, or investment 
manager of the Bank Plans; and 

(f) All dealings between the Plans and 
the Fund are on a basis no less 
favorable to the Plans than dealings 
with other shareholders of the Fund. 


Summary of Facts and Representations 


1. The Bank is a large national 
banking association with its principal 
office located at 611 Woodward Avenue, 
Detroit, Michigan. As of December 31, 
1989, the total assets of the Bank and its 
affiliates were approximately $25 
billion. The Bank has investment 
discretion for approximately 625 
employee benefit plans, with total assets 
under management of approximately 
$2.4 billion. The Bank acts as trustee, 
directed trustee, custodian or 
investment manager for the Client Plans 
and the Bank Plans. 

The Client Plans include various 
pension, profit sharing, and stock bonus 
plans as well as voluntary employees’ 
beneficiary associations, supplemental 
unemployment benefit plans, simplified 
employee benefit plans, retirement plans 
for self-employed individuals (i.e. Keogh 
Plans), and individual retirement 
accounts {IRA's}. The Client Plans have 
assets ranging from approximately 
$5,000 to approximately $2.5 billion. The 
Bank, in its capacity as a fiduciary of the 
Client Plans, may exercise investment 
discretion for all or a portion of the 
assets of the Client Plans, or may be 
subject to the directions of a person or 
entity unrelated to the Bank and its 
affilates that has investment discretion 
for all or a portion of the assets of one or 
more of the Client Plans. 

The Bank Plans include the following: 
(1) NBD Bancorp, Inc. Employees 
Retirement Plan, which has assets of 
approximately $284.8 million and 
approximately 8,700 participants; (2) 
NBD Bancorp, Inc. Long Term Disability 
Plan, which has assets of approximately 
$3.7 million and approximately 11,700 
participants; (3) NBD Bancorp, Inc. Trust 
for Medical and Dental Plans, which has 
assets of approximately $2.9 million and 
approximately 11,700 participants; (4) 
NBD Bancorp, Inc. Employees Savings 
and Investment Plan (the NBD Savings 
Plan), which has assets of $130.4 million 
and approximately 8,500 participants; 
and (5) NBD Bancorp, Inc. Employees 
Stock Ownership Plan, which has assets 
of approximately $2.7 million and 
approximately 5,000 participants. The 
Bank currently exercises investment 
discretion for all of the Bank Plans, 
except the NBD Savings Plan. The NBD 
Savings Plan allows participants to 
direct the investment of the assets in 
their individual Plan accounts. 
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The Bank represents that its status as 
a fiduciary with investment discretion 
for either a Client Plan or a Bank Plan 
arises out of its relationship as a trustee 
or investment manager for such Plan, 
but does not result from the rendering of 
any investment advice to a third party 
that has investment discretion under the 
Plan. 

2. The Fund is a Massachusetts 
business trust organized on April 21, 
1987 as an open-end, diversified 
management investment company 
registered under the Investment 
Company Act of 1940. The Fund 
currently has three portfolios with 
combined assets of approximately $691 
million. The existing portfolios are 
essentially money market funds, 
respectively designed to invest in 
government securities, tax-exempt 
money market instruments, and taxable 
money market instruments. The Fund is 
in the process of establishing five 
additional portfolios, three of which are 
designed to invest in equity securities 
with specified characteristics and two of 
which are bond funds with bonds of 
different maturity ranges. The Bank 
contemplates that additional portfolios 
may be established in the future and 
that all present and future portfolios will 
be made available to the Plans. 

3. First of Michigan Corporation 
(FOM), a Delaware corporation and a 
wholly-owned subsidiary of First of 
Michigan Capital Corporation, is the 
sponsor and distributor of the Fund’s 
shares. FOM is unrelated to the Bank 
and its affiliates. Fees are paid by the 
Fund to FOM for certain distribution 
expenses, pursuant to Rule 12b-1 under 
the Investment Company Act of 1940, in 
accordance with a distribution and 
servicing agreement between FOM and 
the Fund. Shares of the Fund are offered 
and sold to eligible investors, which 
include customers of the Bank, 
institutional investors, the general 
public, and trust accounts for which the 
Bank, or an affiliate of the Bank, is a 
fiduciary or co-fiduciary. If the proposed 
exemption is granted, shares of the Fund 
will be offered to the Plans. 

4. The Bank performs services for the 
Fund as investment adviser, custodian, 
and transfer and dividend disbursing 
agent. The Bank charges the Fund for 
these services in accordance with 
various agreements between the Bank 
and the Fund. These agreements have 
been approved by the Board of Trustees 
of the Fund (the Fund Trustees), as 
required by applicable law. Any 
changes in the fees charged by the Bank 
for services to the Fund will be 
approved by the Fund Trustees. With 
respect to the proposed investment in 


the Fund by the Plans, the Bank states 
that it will rebate to each Plan its 
proportionate share of all fees charged 
by the Bank to the Fund (see Paragraph 
6 below). 

5. The Bank currently invests certain 
assets of the Plans in group trusts 
established by the Bank (the Group 
Trusts). The Bank represents that the 
interests of the Plans would be better 
served by the collective investment of 
assets of the Plans in the Fund rather 
than in the Groups Trusts. The Fund is 
valued on a daily basis, whereas the 
Group Trusts, other than money market 
trusts, are valued monthly. The daily 
valuation permits (i) The immediate 
investment of contributions to a Plan in 
various types of investments, (ii) greater 
flexibility in transferring assets from one 
type of investment to another, and (iii) 
the daily redemption of shares to the 
Fund for purposes of making 
distributions under a Plan. In addition, 
information concerning the investment 
performance of the Fund is available on 
a daily basis in newspapers of general 
circulation which would allow sponsors 
of the Plans and participants to monitor 
the performance of a portfolio on a daily 
basis rather than monthly, quarterly, 
semi-annually or, in some instances, 
annually through reports generated by 
the Bank. The Bank states that the 
greater flexibility and availability of 
information for investments in the Fund 
is of particular importance since many 
of the Client Plans are individual 
account plans in which participants 
direct the investment of the assets 
allocated to their accounts. 

6. The Bank represents that the 
proposed fee structure (the Fee 
Structure) has been designed to assure 
that the fees charged by the Bank, or 
any of its affiliates, to a Client Plan or 
Client Plan sponsor will be the same 
regardless of whether the assets of the 
Client Plan are invested in the Fund or 
the Group Trusts. The fee structure is 
described as follows: 

(a) The Bank and its affiliates will 
charge their standard fees to all Client 
Plans for serving as either a trustee, 
directed trustee, custodian, or 
investment manager for the Client 
Plans.! The Bank states that in many 
cases, these fees will be paid by the 
Client Plan sponsor rather than by the 
Client Plan. The Bank also states that no 
such fees are or will be charged to the 
Bank Plans. 


1 The Department is not proposing any exemptive 
relief herein for fees paid by the Client Plans 
directly to the Bank or any affiliate for the provision 
of services. In this regard, see section 408(b)(2) of 
the Act and section 2550.408b-2 of the regulations. 
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(b) The Bank will charge the Fund for 
its services to the Fund as investment 
adviser, custodian, and stock transfer 
and dividend disbursing agent, in 
accordance with the various agreements 
between the Bank and the Fund. 

(c) The Bank's fees to the Fund are 
accrued on a daily basis and billed by 
the Bank to the Fund at the end of each 
month. 

(d) At the end of each month, and 
essentially simultaneously with the 
billing described in (c) above, the Bank 
will rebate to each Plan such Plan’s pro 
rata share of all investment advisory, 
custodian, and stock transfer and 
dividend disbursing agent fees charged 
by the Bank to the Fund (the Rebate 
Program). The Bank represents that the 
rebated fees will be paid to the Plan in 
cash, except that the rebate may be 
effectuated through the purchase of 
additional shares of the Fund pursuant 
to an annual election made by the Plan. 
All decisions regarding the use of 
rebated fees to purchase additional 
shares of the Fund will be made by a 
Second Fiduciary for a Client Plan and 
by the Bank for a Bank Plan (see 
paragraphs 7 and 8 below). 

The Bank states that the Fee Structure 
will be at least as advantageous to the 
Client Plans as an offset or credit 
arrangement whereby fees paid by the 
Fund to the Bank would be offset 
against other fees charged directly by 
the Bank to the Client Plans.? The 
Rebate Program will insure that the 
Bank will not receive any additional 
fees from the Fund as a result of the 
Client Plans investing in the Fund. Thus, 
the Fee Structure with the Rebate 
Program essentially will have the same 
effect in offsetting the Bank’s fees 
received from the Fund as an 
arrangement allowing for a credit of 
such fees against other fees charged 
directly to the Client Plans. The Bank 
notes that the Fee Structure will allow 


2 See Prohibited Transaction Exemption 77-4 (42 
FR 18732, April 8, 1977). PTE 77-4, in pertinent part, 
permits the purchase and sale by an employee 
benefit plan of shares of a registered, open-end 
investment company when a fiduciary with respect 
to the plan is also the investment adviser for the 
company, provided that, among other things, the 
plan does not pay an investment management, 
investment advisory or similar fee with respect to 
the plan assets invested in such shares for the entire 
period of such investment. Section II{c) of PTE 77-4 
states that this condition does not preclude the 
payments of investment advisory fees by the 
investment company under the terms of its 
investment advisory agreement adopted in 
accordance with section 15 of the Investment 
Company Act of 1940. Section II(c) states further 
that this condition does not preclude payment of an 
investment advisory fee by the plan based on total 
plan assets from which a credit has been subtracted 
representing the plan’s pro rata share of investment 
advisory fees paid by the investment company. 
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the Client Plan sponsor to pay the Client 
Plan's fees to the Bank or its affiliates 
for serving as either a trustee, directed 
trustee, cusfodian or investment 
manager for the Client Plan, and still 
allow for the Client Plan to receive a 
rebate of such Plan's pre rata share of 
fees paid by the Fund to the Bank. 

The Bank is responsible for 
establishing and maintaining a system 
of internal accounting controls for the 
Rebate Program. In addition, the Bank 
will retain the services of an 
independent accounting firm, such as 
Arthur Anderson & Co. of Detroit, 
Michigan, to audit annually the rebating 
of fees to the Plans under the Rebate 
Progam. The Bank states that such 
audits will provide independent 
verification of the proper rebating to the 
Plans of fees charged by the Bank to the 
Fund. The Bank states further that 
information obtained from the audits 
will be used in the preparation of 
required financial disclesure reports to 
the Plans’ fiduciaries. 

7. With respect to the Client Plans, the 
Bank represents that a Second 
Fiduciary, which will be independent of 
and unrelated to the Bank and its 
affiliates, will receive full written 
disciosure of information concerning the 
Fund and, on the basis. of such 
information, will authorize in writing the 
investment of assets of a Client Plan in 
the Fund, the fees to be paid by the Fund 
to the Bank, and the purchase of 
additional shares of the Fund by the 
Client Plan with the fees rebated to the 
Client Plan by the Bank. The 
authorization will be terminable at will 
by the Client Plan, without penalty to 
the Client Plan, upon receipt by the 
Bank of written notice of termination. A 
form expressly providing an election to 
terminate the authorization with 
instructions on the use of the form will 
be supplied to the Second Fiduciary no 
less than annually. The instructions for 
such form will include the following 
information: 

(1) The authorization is terminable at 
will by the Client Plan, without penalty 
to the Client Pian, upon receipt by the 
Bank of written notice from the Second 
Fiduciary; and 

(2} Failure to return the form will 
result in continued authorization of the 
Bank to engage in the subject 


transactions on behalf of the Client Plan. 


The Bank states that the Second 
Fiduciary will receive a current 
prospectus for the Fund and a written 
statement giving full disclosure of the 
Fee Structure. The disclosure statement 
will explain why the bank believes the 
investment of assets of the Client Plan 
in the Fund is appropriate. In addition, 
the disclosure statement will describe 


whether there are any limitations on the 
Bank or its affiliates with respect to 
which Client Plan assets may be 
invested in shares of the Fund and, if so, 
the nature of such limitations.* 

In situations where the Bank exercises 
investment discretion as a trustee or 
investment manager for the Client Plan, 
the Second Fiduciary will generally be 
either the Client Plan administrator, the 
sponsor of the Client Plan, or an 
investment committee appointed by the 
Client Plan sponsor to handle 
investments for the Client Plan. In 
situations where the Bank does not have 
investment discretion for the Client 
Plan, the Second Fiduciary will be a 
person or entity that has investment 
discretion, such as an independent 
investment adviser or investment 
manager, a Client Plan sponsor or 
investment committee, or a Client Plan 
participant (including an individual 
establishing and maintaining an IRA), 
who has the authority to direct the 
investment of his or her assets in the 
Client Plan. However, the Bank states 
that because in many instances shares 
of the Fund will only be a part of a 
Client's Plan’s separate investment fund 
that is an investment option under the 
Client Plan into which a Client Plan 
participant has directed the investment 
of assets of his or her individual 
account, the record holder of shares of 
the Fund will be the Client Plan's 
investment fund and not the individual 
participant's account. The Client Plan 
participant’s account would reflect units 
in the Client Plan's investment fund, the 
value of which would be based upon the 
value of all the assets of such 
investment fund. In such instances, fees 
rebated by the Bank to the Client Plan's 
investment fund would not be allocated 
to the individual participant's account 
but rather would be reinvested as 
general assets of the investment fund. 
Therefore, the Secondary Fiduciary 
which approves the reinvestment of 
rebated fees in shares of the Fund would 
be in those instances a single Client 
Plan fiduciary, and not the individual 
Client Plan participants, in order to 
ensure a single direction for the manner 
of rebated fees to the Client Plan's 
investment fund. 

8. With respect to the Bank Plans, the 
Bank represents that it wil not be 


3 See section H(d} of PTE 77-4 which requires, in 
pertinent part, that an independent plan fiduciary 
receive a current prospectus issued by the 
investment company and a full and detailed written 
disclosure of the investment advisory and other fees 
charged to or paid by the plan and the investment 
company, including a discussion of whether there 
are any limitations on the fiduciary/investment 
adviser with respect to which plan assets may be 
invested in shares of the investment company, and. 
if so, the nature of such limitations. 
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required to obtain approval from a 
Second Fiduciary prior to the investment 
of assets of a Bank Plan in the Fund. 
However, the Bank states that 
participants in the NBD Savings Plan, or 
any other individual account plan 
sponsored by the Bank and its affiliates 
which subsequently allows the 
participants to direct the investment of 
assets in their individual accounts, will 
receive the same information that will 
be provided to a Second Fiduciary of a 
Client Plan, including a current 
prospectus relating to the Fund and a 
statement describing the Fee Structure. 
The assets subject to the control of a 
Bank Plan participant will not be 
invested in the Fund, or in an 
investment fund holding shares of the 
Fund which is an investment option 
under the Bank Plan, except in 
accordance with an affirmative 
direction of the Bank Plan participant. 
The Bank states that with respect to the 
NBD Savings Plan, the investment funds 
established under the Plan will be the 
record holder of shares of the Fund 
rather than the individual accounts of 
participants. Therefore, fees rebated to 
the NBD Savings Plan will be rebated to 
the investment funds. All fees will be 
rebated in cash to such funds, unless the 
committee responsible for the 
administration of the NBD Savings Plan 
approves, not less frequently than 
annually, the reinvestment of fees in 
shares of the Fund. The Bank represents 
that all fees rebated to the NBD Savings 
Plan will be properly allocated to the 
investment funds and that all amounts 
resulting from such rebated fees will be 
appropriately credited te each 
participant's individual account. 

9. No sales commissions will be paid 
by the Plan in connection with the 
purchase or sale of shares of the Fund. 
In addition, no redemption fees will be 
paid in connection with the sale of 
shares by the Plans to the Fund. 
However, the Fund may pay a 
distribution fee to FOM or any other 
distributor of the Fund, provided that 
such distributor is unrelated to the Bank 
and the Plans. The Bank states that all 
other dealings between the Plan and the 
Fund, the Bank, or any affiliated person, 
will be on a basis no less favorable to 
the Plans than such dealings are with 
the other shareholders of the Fund. 

10. In summary, the Bank represents 
that the proposed transactions will 
satisfy the statutory criteria of section 
408(a} of the Act and section 4975(c)({2) 
of the Code because: (a} The Fund will 
provide the Plans with a more effective 
investment vehicle than the Group 
Trusts currently maintained by the 
Bank, without any increase in fees paid 
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to the Bank or its. affiliates; (b) the Bank 
will require annual audits, by an. 
independent.accounting firm to verify 
the proper rebating to the Plans of fees 
charged by the Bank to the Fund; (c) 
with respect to the Plans for which the 
Bank does not exercise investment 
discretion, the appropriate: Plan 
fiduciaries will have more information 
available to them about the assets 
invested in the Fund thamis currently 
available for Plan assets invested in the 
Group Trusts, which will allow such 
Plan ficuciaries: to. make more informed 
decisions regarding their investments; 
(d) with respect to Client Plans, 
investments.in the Fund and! the 
payment of any fees by the Fund to the 
Bank will require an authorization in 
writing by a Second’ Fiduciary: for a 
Client Plan after full written disclosure 
in all cases to the Second Fiduciary, 
including @ current prospectus for the 
Fund and a statement describing the Fee 
Structure; (e) any authorization made by 
a Client Plan will be terminated at will 
by the Client Plan, without penalty to 
the Client Plan, upon receipt by the 
Bank of writtem notice of termination 
from the Second Fiduciary. on a form 
expressly providing an election to 
terminate the authorization, which will 
be supplied to the Second Fiduciary no 
less than annually; (f) with respect to 
the Bank Plans, no fees’ will be charged 
by the Bank, or any of its affiliates, to 
the Bank Plans for serving as either a 
trustee, directed trustee, custodian, or 
investment manager of the Bank Plans; 
(g} with respect to a Bank Plan which 
allows for a participant to direct the 
investment of his or her individual 
account assets in the Bank Plan, the 
Bank Plan participant will direct the 
investment of the participant's assets 
into the Fund or into.an investment fund 
_ holding shares of the Fund which is an 
investment option. under the Bank Plan, 
and will aprove the fees to be paid. by 
the Fund to the Bank based on full 
written disclosure, including a current 
prospectus for the Fund and a statement 
describing the Fee Structure; (h) no sales 
commissions or redemption fees will be 
paid by the Plans in connection with the 
acquisition or sales: of shares.of the 
Fund; and (i) all dealings between the 
Plans and the Fund, the Bank, or any 
affiliated person, will be on a basis.no 
less favorable. to. the. Plans than. such 
dealings are with the other shareholders 
of the Fund. 

FOR FURTHER INFORMATION CONTACT: 
Mr. E.F. Williams of the Department, 
telephone (202) 523-8883. (This is mot a 
toll-free number). 


Austin Oral Surgery Associates Profit 
Sharing Plan (the. Plan), Located. in 
Austin, Texas 


[Application No. D-8191] 
Proposed Exemption 


The Department is considering 
granting an exemption under the 
authority of section 408(a) of the Act 
and section 4975(c)(2)} of the Cade in 
accordance with the procedures set 
forth in ERISA Procedure 75-1 (40 FR 
18471, April 28, 1975)..If the exemption is 
granted, the restrictions of section 
406{a), 406(b)(1) and (b)(2) of the Act, 
and sanctions resulting from the 
application of section 4975 of the Code, 
by reason of sectian 4975 (c)(1) (AJ 
through (E) of the Code, shall not apply 
to the proposed loan of $125,000 (the 
Loan] by, the Plan. te Austin Oral Surgery 
Associates (the Partnership), a party in 
interest with respect to the Plan, 
provided that the terms and conditions 
of the Loan. are no less favorable to the 
Pian than those obtainable im an arm’s- 
length transaction involving an 
unrelated third party. 


Summary of Facts and Representations 


1. The Plan is. a profit sharing plan. 
sponsored by the Partnership. As of June 
22, 1989, the Plan had fifteen 
participants and $4,004,477 im assets. 
First City Bamcorporation of Texas— 
Austin: (First City), serves as the Plan’s 
trustee. 

2. The Partnership proposes to borrow 
$125,000 from the Plan at a 122% 
interest rate and! to offer a first lien deed 
of trust in the amount of $125,000: on 
Unit 4-A, Westerm Trails: Medical 
Center in Austin, Texas County, Texas 
(the: Condominium). As additional 
security for the Loan, the Partnership 
will assign.rental income, and the 
Partners will offer their personal 
guarantees. The Partnership will repay 
the Loan in monthly installments of 
principal and interest with a 15 year 
amortization schedule. 

3. Fhe Loan proceeds will be used by 
the Partnership to pay off a note balance 
of $19,029.19. owed. to. Austin. Medical 
Investments, an unrelated third party. 
The remaining proceeds from the Loan 
will be applied against a balance of 
$191,326.04 on a loan from Texas 
Commerce Bank—Austin, an unrelated 
third party. 

4. The Condominium was appraised 
on June 20, 1989 by a qualified. real. 
estate appraiser, Leroy Michael Eide, 
Master Service Appraiser #4066 of 
Austin, Texas.. Fhe fair market value of 
the Condominium was calculated to be 
$200,000. 
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5. First City has acknowledged its 
duties, responsibilities and labilities 
under the Act in acting as fiduciary for 
the Plam. First City has reviewed the 
terms of the Loam and has concluded. 
that the Loan will be a good:investment _ 
for the: Plan: because: the Plan will earn a 
1242% rate of return which isin excess 
of what the Plan could earn om other 
investments, First City states that the 
terms of the Loar 2re comparable if not 
more favorable than terms of similar 
transactions between unrelated parties. 
Secondly, as independent fiduciary, 
First City has monitored two: loans that 
the Plan has made previously to the 
Partnership pursuant to Prohibited 
Transaction Exemption 85-22:(PTE 85- 
22) (See: 50 FR 3046, fanuary 23,, 1985). 
First City states that the Partnership has 
made:each loan payment on time and 
complied with all terms of the previous 
loans. The amount of the Loan and the 
amount of the loans granted pursuant to 
PTE 85-22 constitute less thar 25% of 
Plan assets. 

First City represents that it will 
monitor the Loan throughout its duration 
on behalf of the Plan and wiil take alf 
appropriate actions to safeguard the 
interests of the Plan and its participants 
and beneficiaries. 

6..In summary, the applicants 
represent that the transaction meets. the 
statutory criteria of section 408(a) of the 
Act and section 4975{c)(2} of the Code 
because: (a) The amount ofthe Loan 
together with the outstending amount of 
the previous loans in PTE 8-22 
represent less. than 25% of the Plan’s 
assets; (b) the Loan will be secured by a 
first lien on a condominium, 
assignments of rental income and 
personal guarantees of the Partners;, and 
(c} First City. as independent fiduciary 
has reviewed the terms of the Loan and 
has concluded that they are at least as 
favorable as terms with. an unrelated 
third party. 

For further information contact: 
Allison Padams of the Department, 
telephone (202) 523-8671. (This is not a 
toll-free. number.) 


Infernational Association of Heat and 
Frost Insulation and Asbestos Workers 
Lecal Unior Ne. 60 Pension Fund (the 
Plan) Located in Miemi, Flerida 
[Applicatiom No.. D-8297] 
Proposed Exemption 

The Department is considering 


granting an exemption under the 
authority of section 408{a), of the Act 


‘ and section. 4975(c)(2) of the Code and in 


accordance with the procedures set 
forth in ERISA. Procedure 71-1 (40-FR 
18471, April 28, 1975). If the exemption is 
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granted the restrictions of sections 
406(a) and 406(b) (1) and (b)(2) of the 
Act and the sanctions resulting from the 
application of section 4975 of the Code 
by reason of section 4975(c)(1)(A) 
through (E) of the Code, shall not apply 
to the proposed loan (the Loan) of 
$88,000 for a term of ten years by the 
Plan to Asbestos Workers Local No. 60 
(the Union), a Plan sponsor and party in 
interest with respect to the Plan; 
provided that the terms of the Loan are 
at least as favorable as the Plan could 
obtain in an arm’s-length transaction 
with an unrelated party. 


Summary of Facts and Representations 


1. The Plan is a multiemployer defined 
benefit plan with 461 participants and 
$10,861,301 in assets as of June 30, 1990. 
The Union is a labor organization 
serving as collective bargaining 
representative for approximately 200 
workers, most of whom are participants 
in the Plan. The Union is a sponsor of 
the Plan along with various employers in 
the south Florida area. 

2. The Plan proposes to loan $88,000 to 
the Union for the purpose of refinancing 
the Union Hall (the Building), located at 
13000 NW. 47th Avenue, Opa Locka, 
(Dade County) Florida. The Loan will 
constitute less than 1% of the total 
assets of the Plan. The term of the Loan 
is for ten (10) years at a fixed interest 
rate of 11.5% per annum with equal 
monthly payments of principal and 
interest. The Loan will be secured by a 
first mortgage on the Building which will 
be duly filed and recorded with the 
Clerk of Court in Miami, Dade County, 
Florida. 

3. The applicant obtained an appraisal 
on the Building from Carl P. Nelson (Mr. 
Nelson), an independent qualified 
appraiser located in Miami, Florida. In 
an appraisal dated December 4, 1989, 
Mr. Nelson estimated the market value 
of the Building to be $170,000 as of 
December 1, 1989. 

4. The Plan has retained the American 
Financial Corporation (American 
Financial) in Coral Gables, Florida, as 
an independent fiduciary to review the 
Loan. American Financial represents 
that it receives less than 1% of its 
income from the Union. In a letter dated 
June 21, 1990, Richard Sox (Mr. Sox) of 
American Financial stated that he 
investigated and reviewed the proposed 
transaction, including relevant 
documents, and is of opinion that the 
Loan is economically appropriate for the 
Plan. Mr. Sox also stated that, as 
independent fiduciary, he will monitor 
and review all business and legal 
negotiations and documents as they 
pertain to the Loan. Mr. Sox represents 
that, as a result of a survey of the 


market place for 10 year interest rate 
quotes, he has determined that the 11.5% 
interest rate on the Loan is 
commensurate with rates being offered 
in the market area. 

5. In summary, the applicant 
represents that the proposed transaction 
satisfies the statutory criteria of section 
408(a) of the Act because: (1) The Loan 
represents less than 1% of the Plan’s 
assets; (2) the Loan is secured by 
collateral with a value as determined by 
an independent qualified appraiser, in 
excess of 150% of the principal amount 
of the Loan; (3) an independent fiduciary 
has reviewed the Loan and determined 
that it is economically appropriate for 
the Plan; and (4) the independent 
fiduciary has agreed to monitor the 
Loan. 

FOR FURTHER INFORMATION CONTACT: 
Ms. Kay Madsen of the Department, 
telephone (202) 523-8881. (This is not a 
toll-free number.) 


Profit Sharing Plan and Employees Trust 
of T. F. Ciurej, M.D., P.C., (the P/S Plan) 
and Pension Plan and Employees Trust 
of T.F. Ciurej, M.D., P.C., (the Pension 
Plan, collectively, the Plans) Located in 
Omaha, NE 


[Application Nos. D-8393 and D-8394] 
Proposed Exemption 


The Department is considering 
granting an exemption under the 
authority of section 408(a) of the Act 
and section 4975(c)(2) of the Code and in 
accordance with the procedures set 
forth in ERISA Procedure 75-1 (40 FR 
18471, April 28, 1975). If the exemption is 
granted the restrictions of section 406(a), 
406(b)(1) and (b)(2) of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975(c)(1)(A) through (E) of the 
Code shall not apply to the proposed 
sale of certain parcels of land 
(collectively, the Land) by the Plans to 
Terence F. Ciurej, M.D. (Dr. Ciurej) and 
Mrs. Linda Ciurej (Mrs. Ciurej), provided 
that the Plans receive the greater of 
$85,062 of the fair market value of the 
Land at the time of the sale. 


Summary of Facis and Representations 


1. The Plans are defined contribution 
plans which were established on April 1, 
1980, and have the total of 2 
participants. As of December 31, 1989, 
the P/S Plan and the Pension Plan had 
total assets of $101,325 and $90,487, 
respectively. The Plans are sponsored 
by T.F. Ciurej, M.D., _P.C. (the Employer), 
a Nebraska corporation engaged in the 
practice of general surgery. Dr. Ciurej is 
the sole shareholder of the Employer 
and the trustee (the Trustee) of the 
Plans. 
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2. The Land was purchased by the 
Plans on May 3, 1984, from an unrelated 
party for $84,000 (the Acquisition Cost). 
The Pension Plan purchased 10.1 acres 
of the Land for $12,000 (Pension Plan 
Land) and the P/S Plan purchased 60.7 
acres of the Land for $72,000. The 
applicant states that approximately 12.7 
percent of the Pension Plan’s assets and 
71.6 percent of the P/S Plan’s assets are 
currently invested in the Land.? The 
applicant states that on May 3, 1984, 
Mrs. Ciurej also purchased 10.1 acres 
(Mrs. Ciurej Land) for $123,000 from the 
same unrelated party. Mrs. Ciurej’s Land 
is completely surrounded by the Land, 
and simultaneously with the above 
purchases the Pension Plan granted Mrs. 
Ciurej a perpetual easement (the 
Easement) across the Pension Plan 
Land. The applicant represents that in 
the summer of 1989, Dr. and Mrs. Ciurej 
established their permanent residence 
on Mrs. Ciurej’s Land. 

3. The applicant maintains that the 
Easement is a legal designation of the 
right acquired by Mrs. Ciurej to have 
access to her Land via a farm lane 
which existed for many years over the 
Pension Plan Land. It is represented that 
according to the Nebraska law, when 
one purchases real estate which is 
completely surrounded by real estate 
owned by others, an easement (or a 
right to access the real estate) is 
obtained by necessary implication of the 
law. As such, it is represented that the 
Easement would have been enforceable 
as an implied easement even if the 
formal granting of such Easement had 
not taken place. Furthermore, the 
applicant maintains that because the 
granting of the Easement was an 
integral part of the initial purchase 
transaction, the Pension Plan did not 
receive any monetary compensation as 
a result. As such, the existence of the 
Easement on the Land did not in any 
way affect the initial purchase price of 
$84,000 paid by the Plans for the Land. 

4. Since September 1984, the Land has 
been used as pasturage for horses by the 
Cherry Hill Partnership (Cherry Hill), a 
Nebraska partnership of which Dr. and 
Mrs. Ciurej are two equal partners. No 
formal lease agreement was executed 
between Cherry Hill and the Plans, and 
no rental payments were made to the 
Plans. Cherry Hill, however, provided 
for the needs of the Land by spraying for 
weeds and thistles, erecting and 
repairing fences, and paying real 
property taxes and liability insurance 


2 The Department expresses no opinion as to 
whether the Plans’ acquisition and holding of the 
Land violated any provision of part 4 of title I of the 
Act. 
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prentiums. The applicant maintains that 
Cherry Hill ceased. to. use the Land on. 
June 4,. 7990). 

5. The applicant has voluntarily filed 
Form. 5330 (Return. of Initial Excise 
Taxes for Pension. and. Profit Sharing 
Plans) with the IRS and has paid excise 
taxes for the past prohibited leasing of 
the Land. by Cherry Hill for the: period. 
beginning September 1, 1984 and 
including the year 1989. The applicant 
represents that he. will file form 5330 
with the IRS for the year 1990 and will 
pay excise: tax the earlier of either 90 
days following the date the grant of this 
exemption appears in the Federal 
Register or on January 2, 1991. In 
addition, Dr. and Mrs. Ciurej paid the 
Plans back rent of $5,186.33 (the Back 
Rent) for the leasing of the Land for the 
1984-1990 period. The. Plans. will also be 
paid interest (the Interest) on the Back 
Rent. 

6. The applicant maintains that such 
Interest will be determined by the 
Trustee of the Plans. The Back Rent paid 
the Plans for the leasing of the Land by 
Cherry Hill was determined by Richard 
F. Hansen (Mr. Hansen), an independent 
qualified real estate appraiser: As such, 
the applicant represents that the 
payment of the excise tax, the Back Rent 
(plus Interest) and the seeking of 
prospective relief with respect to the 
sale of the Land were strictly unilateral 
actions initiated by the applicant upor 
the advise of his current legal counsel. 

7. According to the applicant, the 
Land has depreciated in value primarily 
due to the lack of development in the 
surrounding areas, As‘a result, the 
applicant proposes to purchase the 
Land, which is unencumbered by 
mortgages or other liens, in a one-time 
cash sale. The Land was appraised by 
Mr: Hansen, who used’ the market value: 
approach to determine that as of March 
14, 1990, the fair market value of the 
Land was $79,500 (the Appraisal). In a 
September 27, 1990 update to the 
Appraisal, Mr. Harrsen concluded that 
the adjacency of Mrs. Ciurej’s Land to 
the Land merits a premium of $15.00 per 
acre above the fair market value, for an 
aggregate premium of $1,062 (the 
Premium). Mr. Hanser is a licensed 
appraiser in the State of Nebraska and a 
partner with Hansen Agency, Inc. The 
Plans will pay nc costs or commissions 
associated with the transaction and will 
receive the greater of $85,062 (the 
Acquisition Cost plus the Premium), or 
the fair market value of the Land at the 
time of the sale. 


3 In the.event the excise tax or the Back Rent 
amounts are incorrect, the applicant will pay the 
difference to the IRS. and the Plans withir 30: days of 
notification thereof. 


8.. The applicant represents. that the 
proposed. sale will enable the Plans to 
diversify their respective investment 
portfolios.. The transactiom will enable 
the Plans to dispose of an asset that on 
its own merit, is probably non- 
marketable and will. relieve the Plans’ of 
an investment which has, depreciated. in 
value. It is represented: that the 
limitations of section 415 of the Internal 
Revenue Code regarding. employer 
contributions to defined: contribution 
plans: wilh not be exceed: as. a result of 
the: proposed transaction. 

9. In summary, the applicant 
represents that the transaction satisfies 
the statutory criteria of section 408fa) of 
the Act and section 4975{c)(2) of the 
Code because: 

(a} The sale will be a one-time cash 
transaction and the Plans will pay no 
expenses or commissions with respect 
to the sale; 

(b} As a result of the transaction, the 
Plans will be able: to receive the greater 
of $85,062. or the fair market value: of the 
Land at the time of the sale; 

(c) The current fair market value of 
the Land has been determined. by am 
independent, qualified appraiser; 

(d) The sale will enable the Plans to 
divest of the Land and to: liquidate their 
assets; and 

(e} The applicant represents that the 
excise taxes and other payments with 
respect to the prohibited use of the Land 
By Cherry Hill have beem and will be 
paid for all relevant periods. 


Tax Consequences of Transaction 


The Department of the Treasury has. 
determined that if a transaction between 
a qualified employee plan: and its 
sponsoring employer (or affiliate 
thereof) results in the plan either paying, 
less than or receiving more than fair 
market value, such excess may be 
considered to be a contribution by the 
sponsoring employer to the plan, and: 
therefore must be examined under the 
applicable provisions of the Internal 
Revenue Code, including sections 
401(a)(4), 404 and 445. : 

For further information contact: 
Ekaterina A. Uzlyan of the Department, 
telephone (202) 523-8194. (This is not 
toh-free number}, 

Cardiovascular & Internal Medicine 
Associates, Inc. Profit Sharing Plam (the 
Plan) Lecated in West Monroe, LA 
[Application No. D-8479] 

Proposed Exemption 

The Department is considering. 
granting an exemption under the 
authority of section 498(a) of the Act 
and. section 4975(c}((2) of the.Code and 
in accordance with the procedures set 
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forth in ERISA Procedure 75-2 (40. FR 
18471, Aipril 28,. 1975}. If the exemption is 
granted, the restrictions of sections 
406(a} and. 406(b){1) and. (2) of the Act 
and. the sanctions. resulting from the 
application of section 4975 of the Code, 
by reason of section 4975{c)({1} (A} 
through (E) of the Code, shall not apply 
to the saie for caslx of a parcel. of real 
property (the: Property) from the 
individual account in the Plan of James 
Wade (Wade) to SKE. Partnership (the 
Partnership), @ party im interest with 
respect to the Plan, provided the Plan 
receives no less tham the greater of 
$47,500 or fair market value for the 
Property at the time of sale. 


Summary of Facts.and Representations 


1. Cardiovascular & Internal Medicine 
Associates, Inc. (the Employer} is a 
medical corporation specializing im the 
practice of internal medicine. The Plan 
isa profit sharing plam having 15: 
participants and total assets of $651,073 
as of December 31, 1989. The Plan 
provides that each participant may 
direct the investments of his or her 
individual account. The trustee of the 
Plan is Premier Bank, N.A., a national 
banking association located in Monroe, 
Louisiana. 

2. The officers and shareholders of the 
Employer are Wade, W.D. Smith, Jr. 
(Smith), Ronald Koepke (Koepke} and 
Robert Ewing (Ewing). The assets of 
Wade's account im the Plan totaled 
$226,983 as of December 31, 1989. Those 
assets include the Property which 
consists of a parcel of approximately 
19,400 square feet of unimproved land. 
The Property is adjacent to property on 
which the office building housing the 
practice of the Employer is located. The 
Plan purchased the Property for Wade’s 
account im September 1978 for $40,500 im 
cash from an unrelated: party. The 
applicant represents that the Property 
has not been used by any party in 
interest with respect to the Plan since 
the time of its acquisition by the Plan. 

3. The Partnership is a Louisiana 
general partnership formed in February 
1990 which is equally owned by Smith, 
Koepke and Ewing. The Plan proposes 
to sell the Property from Wade's. 
individual account to the Partnership. 
The sale will be entirely for cash and 
the Plan will pay no expenses in 
connection with the transaction. Fhe 
Partnership will pay no less than fair 
market value for the Property at the time 
of sale, based on an updated 
independent appraisal. The proceeds of 
the sale will be invested in assets which 
are more liquid and. should provide a 
higher rate of return for Wade's 
individual account. 
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4. The Plan obtained an appraisal on 
the Property from Charles E. Wilkes 
(Wilkes), a real estate appraiser and 
broker located in Monroe, Louisiana. 
The applicant represents that Wilkes is 
indpendent of Wade, the Employer and 
the Plan. Placing emphasis on the sales 
comparison approach to land value and 
considering that the Property is 
contiguous to property occupied by the 
Employer, Wilkes estimated that the 
property had a value to the Partnership 
of $47,500 as of July 17, 1990. 

5. In summary, the applicant 
represents that the proposed transaction 
will satisfy the statutory criteria of 
section 408(a) of the Act because: (1) 
The Partnership will pay no less than 
current fair market value for the 
Property; (2) the fair market value will 

e established by an independent real 
estate appraiser; (3) the sale will be 
entirely for cash; (4) the proceeds of the 
sale will be invested in assets which are 
more liquid and should provide a higher 
rate of return for Wade's individual 
account; and (5) the sale will affect only 
the individual account in the Plan of 
Wade and no other participants. 


Notice to Interested Persons 


Because Wade is the only participant 
in the Plan to be affected by the 
proposed transaction, it has been 
determined that there is no need to 
distribute the notice of pendency to 
interested persons. Comments and 
requests for a hearing must be received 
by the Department within 30 days of the 
date of publication of this notice of 
proposed exemption. 

For further information contact: Paul 
Kelty of the Department, telephone (202) 
523-8194. (This is not a toll-free 
number.) 


The Investment Plan for Salaried 
Employees of Great Northern Nekoosa 
Corp. (the Great Northern Investment 
Plan); the Investment Plan for Certain 
Employees of Great Northern Nekoosa 
Corp.; the Great Northern Nekoosa Corp. 
Supplemental Retirement Plan; and the 
Investment Plan for Union Employees of 
Great Northern Nekoosa Corp. and 
Affiliated Cos. (collectively, the Plans) 
Located in Atlanta, GA 


{Application Nos. D-8497 and D-8504 through 
D-8506] 


Proposed Exemption 


The Department is considering 
granting an exemption under the 
authority of section 408(a) of the Act 
and section 4975(c)(2) of the Code and in 
accordance with the procedures set 
forth in ERISA Procedure 75-1 (40 FR 
18471, April 28, 1975). If the exemption is 
granted the restrictions of section 406(a), 


406 (b)1) and (b)(2) of the Act and the 
sanctions resulting from the application 
of section 4975(c)(1) (A) through (E) of 
the Code, shall not apply to the 
proposed cash sale by the Plans of three 
guaranteed investment contracts (the 
GICs) to the Georgia-Pacific 
Corporation, a party in interest with 
respect to the Plans; provided that the 
purchase price for the GICs is no less 
than their fair market value as of the 
date of the sale transaction. 

Effective date: This exemption, if 
granted, will be effective as of October 
31, 1990. 


Summary of Facts and Representations 


1. The Plans are defined contribution 
pension plans sponsored by the great 
Northern Nekoosa Corporation (Great 
Northern) to benefit various groups of its 
employees. As of September 30, 1989, 
there were 7,378 participants in the 
Plans. The Assets of the Plans are held 
in a single master trust (the Trust), the 
trustee of which is the Wachovia Bank 
and Trust Company, N.A. (the Trustee). 
Investment decisions are made on 
behalf of the Pians by a benefits 
administration committee comprised of 
directors and/or officers of Great 
Northern. The common stock of Great 
Northern was purchased by a wholly- 
owned subsidiary of Georgia-Pacific 
Corporation (Georgia-Pacific) between 
March 8 and March 19, 1990 and, as a 
result, Great Northern is now a 
subsidiary of Georgia-Pacific. Georgia- 
Pacific represents that on January 1, 
1991 it intends to merge the Great 
Northern Investment Plan into the 
Georgia-Pacific Savings and Capital 
Growth Plan (the G-P Plan), of which 
Georgia-Pacific is the sponsor, as part of 
an overall consolidation of employee 
benefit programs for salaried employees 
of Great Northern and Georgia-Pacific. 

2. The assets of the Plan held by the 
Trust include the GICs, which are issued 
by the Executive Life Insurance 
Company (Executive Life). The GICs 
provide guaranteed rates of interest and 
are identified as follows: 


(1) Contract No, CGO1301A3A issued by 
Executive Life on October 1, 1988 at 9.42 
percent, maturity on September 30, 1994; 

(2) Contract No. CGO1192A3A issued by 
Executive Life on March 17, 1987 at 8.75 
percent, maturity on September 30, 1991; 

(3) Contract No. CGO1192B3A issued by 
Executive Life on March 17, 1987 at 8.75 
percent, maturity on September 30, 1991. 


Georgia-Pacific represents that upon the 
merger of the Great Northern Investment 
Plan with the G-P Plan, the interests of 
the Great Northern Investment Plan with 
respect to the GICs will be transferred 
to the G-P Plan. Under the G-P Plan, all 
guaranteed investment contracts are 
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commingled for purposes of determining 
the rate of interest credited to G-P Plan 
participant accounts and a blended 
interest rate is computed by combining 
all guaranteed investment contracts held 
by the G-P Plan. In accordance with this 
feature of the G-P Plan. The remaining 9 
percent interest in the GICs would 
continue to be held by the other Plans. 

3. Georgia-Pacific represents that the 
Standard & Poors Rating (the S&P 
Rating) of Executive Life was AAA at 
the times of the issuance of all of the 
GICs. During 1990, Executive Life’s S&P 
Rating dropped to BBB. Georgia-Pacific 
represents that as a result of this rating 
drop it is concerned about Executive 
Life’s ability to honor its contractual 
obligations under the GICs. In order to 
relieve the Plans of any risk associated 
with the GICs, and to prevent the G-P 
Plan from acquiring any such risks upon 
its merger with the Great Northern 
Investment Plan, Georgia-Pacific 
proposes to purchase the GICs from the 
Plans and is requesting an exemption to 
permit such transaction under the terms 
and conditions described herein. 

4. Georgia-Pacific proposes to 
purchase the GICs from the Plans on 
October 31, 1990 and to pay the Plans 
cash for the GICs in the amount of the 
total par value of the GICs as of that 
date. The Trustee states that the par 
value of each contract is the face value 
plus accrued interest. Georgia-Pacific 
represents that the face value of each 
GIC is the total amount paid by the 
Plans to Executive Life for the GIC plus 
interest accrued under the GIC less any 
withdrawals previously made under the 
GIC. The Plans will not incur any 
expenses with respect to the 
transaction. Georgia-Pacific represents 
that the Plans will sustain no loss as a 
result of the proposed transaction and 
that the proposal to purchase the GICs 
from the Plans is intended to eliminate 
the risks associated with continued 
holding of the GICs while enabling the 
Plans to redirect the assets currently 
invested in the GICs to safer 
investments. The Trustee represents that 
it has investigated Executive Life’s 
standing as an insurer and issurer of 
guaranteed investment contracts and 
has determined that under prevailing 
circumstances it is appropriate for the 
Plans to divest of the GICs. The Trustee 
states that it has reviewed and 
considered Georgia-Pacific proposal to 
purchase the GICs from the Plan and 
has determined that such purchase 
would be in the best interests of the 
participants and beneficiaries of the 
Plan. The Trustee represents that it has 
determined that the proposed purchase 
price of the GICs at their par value will 
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equal or exceed their fair market value, 
due to the financial insecurity of 
Executive Life. 

5. In summary, the applicant 
represents that the proposed transaction 
satisfies the criteria of section 408(a) of 
the Act for the following reasons: (1) 
The Plans will receive cash for the GICs 
in the amount of the par value of the 
GICs as of the sale date, which the 
Trustee has determined to be equal to or 
in excess of the fair market value of the 
GICs; (2) The transaction will enable the 
Plans to avoid any risk associated with 
continued holding of the GICs and to 
redirect assets to safer investments; (3) 
The Plans will not incur any expenses 
related to the transaction; and {4) The 
Trustee has determined that the Plan's 
sale of the GICs to Georgia-Paicific at 
par value is in the best interests of the 
participants and beneficiaries of the 
Plans. 

For further information contact: 
Ronald Willett of the Department, 
telephone (202) 523-8881. (This is not a 
toll-free number.) 


General Information 


The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
408(a) of the Act and/or section 
4975(c)(2) of the Code does not relieve a 
fiduciary or other party in interest or 
disqualified person from certain other 
provisions of the Act and/or the Code, 
including any prohibited transaction 
provisions to which the exemption does 
not apply and the general fiduciary 
responsibility provisions of section 404 
of the Act, which among other things 
require a fiduciary to discharge his 
duties respectiing the plan solely in the 
interest of the participants and 
beneficiaries of the plan and in a 
prudent fashion in accordance with 
section 404(a)(1)(B) of the Act; nor does 
it affect the requirement of section 
401(a) of the Code that the plan must 
operate for the exclusive benefit of the 
employees of the employer maintaining 
the plan and their beneficiaries; 

(2) Before an exemption may be 
granted under section 408(a) of the Act 
and/or section 4975(c)(2) of the Code, 
the Department must find that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
participants:and beneficiaries and 
protective of the rights of participants 
and beneficiaries of the plan; 

(3) The proposed exemptions, if 
granted, will be supplemental to, and 
not in derogation of, any other 
provisions of the Act and/or the Code, 
including statutory or administrative 
exemptions and transactional rules. 


Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction; and 

(4) The proposed exemptions, if 
granted, will be subject to the express 
condition that the material facts and 
representations contained in each 
application are true and complete, and 
that each application accurately 
describes all material terms of the 
transaction which is the subject of the 
exemption. 

Signed at Washington, DC, this 8th day of 
November, 1990. 
Ivan Strasfeld, 
Director of Exemption Determinations, 
Pension and Welfare Benefits Administration, 
U.S. Department of Labor. 
[FR Doc. 90-26844 Filed 11-13-90; 8:45 am] 
BILLING CODE 4510-29-M 


Advisory Council on Employee 
Welfare and Pension Benefit Plans; 
Meeting 


Pursuant to the authority contained in 
section 512 of the Employee Retirement 
Income Security Act of 1974 (ERISA), 29 
U.S.C. 1142, a public meeting of the 
Advisory Council on Employee Welfare 
and Pension Benefit Plans will be held 
on November 21, 1990, in Room S-4215, 
U.S. Department of Labor Building, 
Third and Constitution Avenue, NW., 
Washington, DC 20210. 

The purpose of the Sixty-Sixth 
meeting of the Secretary's ERISA 
Advisory Council which will begin at 
9:30 a.m., is to have each working group 
i.e, Annuities; Pension Fund Investment 
Behavior; Enforcement, present its 
report to the council for review, 
discussion and finalization, and to invite 
public comment on any aspect of the 
administration of ERISA. 

Members of the public are encouraged 
to file a written statement pertaining to 
any topic concerning ERSIA by 
submitting 20 copies on or before 
November.19, 1990 to William E. 
Morrow, Executive Secretary, ERISA 
Advisory Council, U.S. Department-of 
Labor, suite N-5677, 200 Constitution 
Avenue, NW., Washington, DC 20210. 
Individuals, or representatives of 
organizations wishing to address the 
Advisory Council should forward their 
request to the Executive Secretary or 
telephone (202) 523-8753. Oral 
presentations will be limited to ten 
minutes, but an extended statement may 
be submitted for the record. 

Organizations or individuals may also 
submit statements for the record without 
testifying. Twenty (20) copies of such 
statement should be sent to the 


Executive Secretary of the Advisory 
Council at the above address. Papers 
will be accepted and included in the 
record of the meeting if received on or 
before November 19, 1990. 

Due to the schedules of senior 
officials who will be participating in this 
meeting we are unable to provide the 
required full fifteen days of notice for 
this meeting. 


David George Ball, 


Assistant Secretary for Pension and Welfare 
Benefits Administration. 


[FR Doc. 90-26859 Filed 11-13-90; 8:45 am] 
BILLING CODE 4510-29-m 


NATIONAL COMMISSION ON 
CHILDREN 


Meeting of Commissioners 
Background 


The National Commission on Children 
was created by Public Law 100-203, 
December 22, 1987 as an amendment to 
the Social Security Act. The purpose of 
the law is to establish a nonpartisan 
Commission directed to study the 
problems of children in the areas of 
health, education, social services, 
income security, and tax policy. 

The powers of the Commission are 
vested in Commissioners consisting of 
36 voting members as follows: 


1. Twelve members appointed by the 
President. 

2. Twelve members appointed by the 
Speaker of the House of 
Representatives. 

3. Twelve members appointed by the 
President pro tempore of the Senate. 

This notice announces Meeting of the 
National Commission on Children to be 
held in Airlie, Virginia. 


Meeting 


Time: 1 p.m.—6 p.m., Sunday, November 
18, 1990; 9 a.m.—6 p.m., Monday, November 
19, 1990; 9'a.m.—-3 p.m., Tuesday, November 
20, 1990. 

Place: The Store room, Airlie Foundation, 
Airlie, Virginia. 

Status: Open to.the public. 

Agenda: Commission Meeting. 

Contact: Jeannine Atalay, (202) 254-3800. 


Dated: November 6, 1990. 
John D. Rockefeller IV, 
Chairman, National Commission on Children. 


[FR Doc. 90-26788 Filed 11-13-90; 8:45 am] 
BILLING CODE 6820-37-M 
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NUCLEAR REGULATORY 


Biweekly Notice 


Applications and Amendments to 
Operating Licenses Involving No 
Significant Hazards Considerations 


I. Background 

Pursuant to Public Law (P.L.} 97-415, 
the Nuclear Regulatory Commission (the 
Commission) is publishing this regular 
biweekly notice. P.L. 97-415 revised 
section 189 of the Atomic Energy Act of 
1954, as amended (the Act), to require 
the Commission to publish notice of any 
amendments issued, or proposed to be 
issued, under a new provision of section 
189 of the Act. This provision grants the 
Commission the authority to issue and 
make immediately effective any 
amendment to an operating license upon 
a determination by the Commission that 
such amendment involves no significant 
hazards consideration, notwithstanding 
the pendency before the Commission of 
a request for a hearing from any person. 

This biweekly notice includes all 
notices of amendments issued, or 
proposed to be issued from October 22, 
1990 through November 2, 1990. The last 
biweekly notice was published on 
October 31, 1990 (55 FR 45876). 


Notice of Consideration of Issuance of 
Amendment to Facility Operating 
License and Proposed No Significant 
Hazards Consideration Determination 
and Opportunity for Hearing 

The Commission has made a proposed 
determination that the following 
amendment requests involve no 
significant hazards consideration. Under 
the Commission's regulations in 10 CFR 
50.92, this means that operation of the 
facility in accordance with the proposed 
amendments would not (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. The basis for this 
proposed determination for each 
amendment request is shown below. 

The Commission is seeking public 
comments on this proposed 
determination. Any comments received 
within 30 days after the date of 
publication of this notice will be 
considered in making any final 
determination. The Commission will not 
normally make a final determination 
unless it receives a request for a 
hearing. 

Written comments may be submitted 
by mail to the Regulatory Publications 


Branch, Division of Freedom of 
Information and Publications Services, 
Office of Administration, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, and should cite the 
publication date and page number of 
this Federal Register notice. Written 
comments may also be delivered to 
Room P-223, Phillips Building, 7920 
Norfolk Avenue, Bethesda, Maryland 
from 7:30 a.m. to 4:15 p.m. Copies of 
written comments received may be 
examined at the NRC Public Document 
Room, the Gelman Building, 2120 L 
Street, NW, Washington, D.C. The filing 
of requests for hearing and petitions for 
leave to intervene is discussed below. 
By December 14, 1990, the licensee 
may file a request for a hearing with 
respect to issuance of the amendment to 
the subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written petition 
for leave to intervene. Requests for a 
hearing and petitions for leave to 
intervene shall be filed in accordance 
with the Commission's “Rules of 
Practice for Domestic Licensing 
Proceedings” in 10 CFR Part 2. 
Interested persons should consult a 
current copy of 10 CFR 2.714 which is 
available at the Commission’s Public 
Document Room, the Gelman Building, 
2120 L Street, N.W., Washington, D.C. 
20555 and at the Local Public Document 


Room for the particular facility involved. 


If a request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board, designated 
by the Commission or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel, will rule on the request 
and/or petition and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) the nature of the 
petitioner's right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner's 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner's interest. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 
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which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later than fifteen (15} days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter. Each contention 
must consist of a specific statement of 
the issue of law or fact to be raised or 
controverted. In addition, the petitioner 
shall provide a brief explanation of the 
bases of the contention and a concise 
statement of the alleged facts or expert 
opinion which support the contention 
and on which the petitioner intends to 
rely in proving the contention at the 
hearing. The petitioner must also 
provide references to those specific 
sources and documents of which the 
petitioner is aware and on which the 
petitioner intends to rely to establish 
those facts or expert opinion. Petitioner 
must provide sufficient information to 
show that a genuine dispute exists with 
the applicant on a material issue of law 
or fact. Contentions shall be limited to 
matters within the scope of the 
amendments under consideration. The 
contention must be one which, if proven, 
would entitle the petitioner to relief. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

If a hearing is requested, the 
Commission will make a final 
determination on the issue of no 
significant hazards consideration. The 
final determination will serve to decide 
when the hearing is held. 

If the final determination is that the 
amendment request involves no 
significant hazards consideration, the 
Commission may issue the amendment 
and make it immediately effective, 
notwithstanding the request for a 
hearing. Any hearing held would take 
place after issuance of the amendment. 
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If the final determination is that the 
amendment involves a significant 
hazards consideration, any hearing held 
would take place before the issuance of 
any amendment. 

Normally, the Commission will not 
issue the amendment until the 
expiration of the 30-day notice period. 
However, should circumstances change 
during the notice period such that failure 
to act in a timely way would result, for 
example, in derating or shutdown of the 
facility, the Commission may issue the 
license amendment before the 
expiration of the 30-day notice period, 
provided that its final determination is 
that the amendment involves no 
significant hazards consideration. The 
final determination will consider all 
public and State comments received 
before action is taken. Should the 
Commission take this action, it will 
publish a notice of issuance and provide 
for opportunity for a hearing after 
issuance. The Commission expects that 
the need to take this action will occur 
very infrequently. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: 
Docketing and Services Branch, or may 
be delivered to the Commission's Public 
Document Room, the Gelman Building, 
2120 L Street, N.W., Washington, D.C., 
by the above date. Where petitions are 
filed during the last ten (10) days of the 
notice period, it is requested that the 
petitioner promptly so inform the 
Commission by a toll-free telephone call 
to Western Union at 1-(800) 325-6000 (in 
Missouri 1-(800) 342-6700). The Western 
Union operator should be given 
Datagram Identification Number 3737 
and the following message addressed to 
(Project Director): petitioner's name and 
telephone number; date petition was 
mailed; plant name; and publication 
date and page number of this Federal 
Register notice. A copy of the petition 
should also be sent to the Office of the 
General Counsel, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, and to the attorney for the 
licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
presiding Atomic Safety and Licensing 
Board, that the petition and/or request 
should be granted based upon a 
balancing of factors specified in 109 CFR 
2.714(a)(1}(i)-(v) and 2.714(d). 

For further details with respect to this 
action, see the application for 


amendment which is available for public 
inspection at the Commission's Public 
Document Room, the Gelman Building, 
2120 L Street, N.W., Washington, D.C., 
and at the local public document room 
for the particular facility involved. 


Baltimore Gas and Electric Company, 
Docket No. 50-318, Calvert Cliffs 
Nuclear Power Plant, Unit No. 2, Calvert 
County, Maryland 


Date of amendment request: October 
22, 1990 

Description of amendment request: 
The proposed amendment would replace 
the existing 0-10 effective full power 
years (EFPY) and 10-40 EFPY heatup 
and cooldown Pressure/Temperature 
(PT) curves in the Technical 
Specifications for Unit 2 with new 0-12 
EFPY heatup and cooldown PT curves. 
These curves were developed in 
accordance with the requirements of 10 
CFR Part 50, Appendix G, as 
supplemented by Appendix G to Section 
III of the American Society of 
Mechanical Engineers (ASME) Boiler 
and Pressure Vessel Code, 1986 Edition 
and the final version of Regulatory 
Guide 1.99, Revision 2. Combustion 
Engineering (CE) methodology, which 
has been previously reviewed and 
approved by the NRC in support of other 
licensees’ submittals, was used to 
perform the necessary analyses. The 
new calculations also resulted in 
proposed Technical Specification 
changes to the allowable heatup and 
cooldown rate of change of coolant 
temperature, to the low temperature 
overpressure protection (LTOP) controls, 
to the high pressure safety injection 
(HPSI) system controls, to the reactor 
coolant pump (RCP) controls, and to the 
pressure operated relief valve (PORV) 
response time. The supporting Technical 
Specification Bases would also be 
modified to be consistent with these 
changes. 

Unit No. 2 Technical Specification 
(TS) Figures 3.4-2b and 3.4-2c would be 
changed to reflect the proposed 0-12 
EFPY heatup and cooldown curves. TS 
3.4.9.1a would be revised to provide a 
maximum heatup rate of 75 percent in 
any 1-hour period for all reactor coolant 
system (RCS) temperatures. TS 3.4.9.1.b 
cooldown rates would be changed to 
allow maximum cooldown rates of (1) 
100° F in any 1-hour period for RCS 
temperatures greater than 180° F, (2) 40° 
F in any 1-hour period for RCS 
temperatures ranging from 180° F to 140° 
F, and (3) 15° F in any 1-hour period for 
RCS temperatures less than 140° F. The 
action statements in TS 3.4.9.1 and 
3.4.9.2 would also be changed to reflect 
the new cooldown rates. 
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The proposed change to TS 3.4.9.3.a 
would lower the required PORV lift 
setpoint to less than or equal to 430 psia 
and would require system vents 
equivalent to the number of PORVs not 
available when the RCS temperature is 
less than or equal to 305° F and the RCS 
is vented to less than 8 square inches. In 
addition, the proposed change to TS 
3.4.9.3.b will require two of three HPSI 
pumps to be disabled and TS 3.4.9.3.c 
will prevent the HPSI loop motor- 
operated valves from automatically 
aligning the HPSI pump flow to the RCS. 
If a HPSI pump is to be used, the 
proposed change to TS 3.4.9.3.d would 
require total flow to be throttled to less 
than or equal to 210 gpm or require a 
vent equivalent to two PORVs. 

Associated TS 3.4.9.3 action 
statements would be changed to: (1) 
allow 5 days to restore the PORV to 
operable status and increase the time 
permitted to vent the RCS to 48 hours; 
(2) increase the vent size to greater than 
or equal to 2.6 square inches and the 
allotted time to 48 hours; (3) require that, 
with less than two HPSI pumps 
disabled, at least two HPSI 
handswitches be placed in the pull-to- 
lock position within 15 minutes and 
disable two HPSI pumps within the next 
4 hours; (4) require that the affected 
HPSI motor operated valve (MOV) 
handswitch be immediately placed in 
pull-to-override position or the affected 
HPSI loop MOVs be closed and disabled 
or the affected HPSI header be isolated 
within 4 hours; and (5) provide required 
actions to be taken if the HPSI pump 
flow exceeds 210 gpm while an RCS 
vent less than 2.6 square inches exists. 

TS 4.4.9.3 would be added to provide 
surveillance requirements to verify the 
new conditions in the proposed TS 
3.4.9.3 for overpressure protection. The 
requirement would verify that the two 
HPSI pumps are inoperable, their 
discharge valves are locked shut, and 
the automatic opening feature of the 
HPSI loop MOVs is disabled. The 
verifications would be required at least 
once per 12 hours. These surveillance 
requirements and frequencies would 
replace those previously required by TS 
4.5.3.2, which weuld be deleted. 

A footnote would be added to TS 
3.1.2.1 and 3.1.2.3 to provide assurance 
that the use of a HPSI pump for boration 
will not overpressurize the RCS. A 
footnote would be added to TS 3.5.3 to 
indicate that a maximum of one HPSI 
pump shall be a@perable and specify the 
conditions that the operable HPSI pump 
shall meet for cooldown and heatup 
evolutions. The added footnote to TS 
4.5.2 would allew full flew testing at 
RCS temperatures of less than or equal 
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to 305° F only if the HPSI pump is 
recirculating the water, otherwise the 
control of TS 3.4.9.3 shall apply. Finally, 
a footnote would be added to TS Table 
3.3-3 to define HPSI pump operation for 
various RCS temperatures. 

An existing footnote to TS 3.4.1.3 
defining when an RCP can be operated 
would be changed to assure LTOP 
protection. Conditions would be defined 
when an RCP pump can be started when 
the RCS temperature is less than or 
equal to 305° F based on the pressurizer 
water level, on the pressure and on the 
temperature of the secondary side of the 
steam generator. A footnote would be 
added to the applicability of TS 3.4.4.12 
to assure RCP start controls are 
consistent with TS 3.4.1.3. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
as stated in 10 CFR 50.92. 

The licensee has evaluated the 
proposed amendment against the 
standards provided above and 
determined that the operation of the 
facility in accordance with the proposed 
amendment would not: 

1. Heatup and Cooldown Curves 

(i) involve a significant increase in the 

probability or consequences of an 
accident previously evaluated: 

The Unit 2 0-12 EFPY P-T [Pressure- 
Temperature] limits were conservatively 
developed in accordance with the fracture 
toughness requirement of 10 CFR [Part] 50, 
Appendix G as supplemented by the ASME 
Code Section HI, Appendix G. The 
mechanical properties and chemical 
composition of the reactor vessel beitline 
materials used in the analysis were the same 
as those used to evaluate the Pressurized 
Therma! Shock (PTS) concern in January 
1386, as approved by the NRC. The peak 
reactor vessel fluence was calculated using 
Discrete Ordinate Transport (DOT) 
calculations with a DOT I[V.3 computer code. 
The analysis of the reactor vessel material 
irradiation surveillance specimens was used 
to verify the validity of the fluence 
calculations. The Adjusted RTypr [Reference 
Temperature - Non Ductility Transition] 
values were based on the conservative 
methodology provided in Regulatory Guide 
1.98, Revision 2. This regulatory guide 
revision is based on a change in the 
understanding of material properties 
behavior in the presence of neutron flux. The 
present curves reflect our previous 
understanding of irradiated material 
behavior, while the proposed curves reflect 
the updated information. The revised P-T 
limits provide conservative limits on reactor 
coolant system pressure to minimize stresses 
in the RCS due to normal operating 
transients, and to further minimize the 
likelihood of a rapidly propagating fracture 
due to pressure transients at low 
temperature. Therefore, the proposed 
amendment does not involve an increase in 


the probability or consequences of accidents 
previously evaluated. 

(ii) create the possibility of a new or 
different type of accident from any 
accident previously evaluated: 

The P-T limits do not represent a 
significant change in the configuration or 
operation of the plant. Specifically, no new 
hardware is being added to the plant as a 
result of this proposed change, no existing 
equipment is being modified, nor are any 
significantly different types of operations 
being introduced. Therefore, the proposed 
amendment would not create the possibility 
of a new or different kind of accident from 
those previously evaluated. 

(iii) involve a significant reduction in the 

margin of safety: 

The 0-12 EFPY P-T curves provide an 
adequate margin of safety as defined by 10 
CFR [Part] 50, Appendix G, as supplemented 
by ASME Code Section III, Appendix G. The 
conservative methodology of Regulatory 
Guide 1.99, Revision 2 also provides an 
adequate margin of safety for the prediction 
of reactor vessel neutron embrittlement. 

The margin of safety has not been reduced 
even though a portion of the 0-12 EFPY P-T 
curves are less restrictive than the 10-40 
EFPY curves. The 10-40 EFPY P-T curves are 
overly conservative. Additionally, the 10-40 
EFPY P-T curves were not defined using the 
methods described in Regulatory Guide 1.99, 
Revision 2. The margin of safety is defined by 
10 CFR [Part] 50, Appendix G, which is 
implemented by Regulatory Guide 1.99, 
Revision 2 and reflects the current 
understanding of irradiated material 
behavior. The proposed 0-12 EFPY curves 
have been developed in accordance with 
Regulatory Guide 1.99, Revision 2, therefore, 
the margin of safety has been maintained. 

2. Heatup Rates 

(i) involve a significant increase in the 
probability or consequences of an 
accident previously evaluated: 

New heatup rates have been proposed for 
Unit 2. These heatup rates were developed 
using CE methodology that has been 
reviewed and approved by the NRC [Nuclear 
Regulatory Commission] in support of other 
licensees’ submittals. The proposed heatup 
rates ensure that the reactor vessel metal 
temperature remains sufficiently close to the 
coolant temperature so that no undue stress 
occurs. In fact, because the proposed heatup 
rates reflect our improved understanding of 
irradiated material behavior, this change 
would decrease the likelihood that normal 
plant heatup would resuit in undue stress to 
the reactor vessel. 

Additionally, the proposed action 
statement for cooldown of the reactor vessel 
and the pressurizer would require that the 
system be cooled down to a final pressure 
and temperature consistent with the 0-12 
EFPY P-T curves. This eliminates any 
potential conflict between the pressures and 
temperatures defined by the 0-12 EFPY 
cooldown curve and the pressures and 
temperatures given in the action statements. 
Because the proposed change would preclude 
going to unauthorized pressures at a given 
temperature, this change would decrease the 
likelihood that plant operators would take 
eny action that might be inimical to reactor 
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vessel integrity while complying with an 
action statement. : 

(ii) create the possibility of a new or 
different type of accident from any 
accident previously evaluated: 

No new operations or hardware changes 
are required to implement these proposed 
Technical Specifications. The heatup rate is 
being changed, but the method of plant 
operation has not changed. Therefore, the 
proposed amendment would not creaie the 
possibility of a new or different kind of 
accident from those previously evaluated. 

(ii) involve a significant reduction in a 
margin of safety: 

The evaluation of the prediction of neutron 
embrittlement for a period of operation 
through 12 EFPY provides an adequate 
margin of safety as required by 10 CFR [Part] 
50, Appendix G. Reducing the heatup rate 
ensures that the reactor vessel will not be 
subject to stresses for which it has not been 
analyzed. Additionally, changing the action 
statement to conform to conditions required 
by the 0-12 EFPY curves ensures that the 
reactor vessel or pressurizer is not placed in 
a condition prohibited by Technical 
Specifications. These proposed changes 
provides adequate protection of the RCS in 
accordance with 10 CFR [Part] 50, Appendix 
G. Therefore, the proposed amendment 
would not reduce the margin of safety. 

3. LTOP Controls 

(i) involve a significant increase in the 
probability or consequences of an 
accident previously evaluated: 

These proposed changes ensure that the 
LTOP controls will provide adequate 
protection against overpressuization events 
for the reactor vessel. An applicability 
statement change is proposed which would 
not require other LTOP controls if a large 
enough vent exist in the RCS. An 
overpressurization can only occur if sufficient 
venting capacity exists. The proposed vent 
size provides enough venting capacity to 
protect against any postulated event. 
Therefore, additional controls are not needed 
when a vent greater than or equal to eight 
square inches exists. This defines a vent 
capacity for which LTOP is not required. 

The action statements were changed to 
require a vent equivalent to the number of 
PORVs out-of-service. All of the supporting 
analyses were performed assuming only one 
PORV opened to mitigate an 
overpressurization event. Since a single 
failure must be assumed during an 
overpressurization event, requiring a total 
vent capacity equivalent to two PORVs 
ensures that the most limiting single failure 
{loss of a PORV) can be accommodated. 
These changes will provide protection which 
is equivalent to or better than the existing - 
controls against overpressurization events in 
the low temperature region. Therefore, these 
changes do not involve a significant increase 
in the probability or consequences of an 
accident previously evaluated. 

(ii) create the possibility of a new or 
different type of accident from any 
accident previously evaluated: 

This proposed Technical Specification 

requires larger vents when a PORV is out-of- 
service. It also defines a vent size beyond 
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which: LTOP is not required. This-does not 
represent.a significant change’in the 
configuration or operation of the plant. Larger 
vent openings do not require a significant 
change to the operation of the facility. No 
new hardware is beimg added to.the plant 
and no existing equipment is being modified. 
Therefore, these changes would not create 
the possibility of a new or different kind of 
accident from those previously evaluated. 

(iii) involve a significant reduction in.a 

margin of safety: 

These proposed changes provide an 
adequate margin: of safety for operations in 
the low temperature region. The limiting 
applicable vent size was chosen based on 
conservative analyses which show that this 
vent is large enough to relieve flow from any 
possible combination of pumps available for 
operation. The margin of safety has. been 
reestablished for PORV operability by 
requiring an equivalent amount of vent 
capacity for each PORV disabled. These 
changes will ensure that the margin of safety 
provided by the LTOP system as originally 
approved by the NRC is maintained. 

4. LTOP Control (3.4.9.3 Action Statements 

aandb 

(i) This: Technical Specification change 

proposed altering, the PORV out-of- 
service time and the cooldown and 
depressurization time. For one PORV 
out-of-service, time allowed to restore it 
to service before a cooldown is reduced 
from 7 days to 5 days. The corresponding 
cooldown and depressurization time is 
increased from 8 hours to 48 hours. For 
two PORVs out-of-service, the 
depressurization must begin immediately 
and time allowed to cooldown and 
depressurize is increased from 8 hours to 
48 hours. These changes in the action 
statement do not significantly increase 
the probability or consequences of an 
accident previously evaluated. For the 
case of one PORV out-of-service, the 
current action statement allows 7 days 
and 8 hours from the time the action 
statement is entered until the RCS. is 
vented. The proposed action statement 
would allows 7 days (5 days plus 48 
hours} from the time the action statement 
is entered until the RCS is vented. 
Therefore, the total amount of time that a 
PORV is out-of-service before a vent is 
opened in the RCS has been reduced 
from 7 days, 8 hours to 7 days. 

By proposing a 48 hour depressurization 
time, the operators: would then be allowed 
adequate time to safety transition through a 
water solid plant condition to the required 
vented condition. As an example, experience 
indicates that it takes just under 48 hours to 
perform the various evolutions necessary to 
bring the plant from 350° F to a cooled and 
vented condition. Given the current Technical 
Specifications, under the worst conditions 
(275° F, 450 psig), with two PORVs failed, the 
operators would have to cool the RCS to less 
than 200° F, collapse the pressurizer bubble, 
cooldown the pressurizer, draindown, and 
open a vent, within § hours. This would 
require the plant to-enter its most sensitive 
LTOP condition, water solid, ina hurried 
fashion. Under conditions such: as these, 
human error becomes an important 


consideration. An additional consideration is 
the possibility of personnel injury resulting 
from opening: RCS, vents manually before the 
syste-n is cool enough. Mechanics are 
required to enter containment to open: vent 
of adequate size, because it:cannot' be:done 
from: the control room. If the metal:in the 
pressurizer were still too warm, stean: could 
form, causing serious injury to personnel 
attempting to remove the pressurizer 
manway. By approving’ the proposed change, 
BG&E [Baltimore Gas and Electric Company] 
believes that the probability of an LTOP 
event during compliance with this action 
statement is actually reduced. 

(ii} create the possibility of a new or 
different type of accident from any 
accident previously evaluated: 

The revised action statement times do not 
represent a change in the operation of the 
plant. Specifically; no new hardware is being 
added to the plant as a result of these 
proposed changes, no existing equipment is 
being modified, nor are any different types of 
operations being introduced. Additionally, 
more time is available for an orderly 
cooldown. There is less likelihood of rapid 
plant changes resulting im an unforeseen 
situation. A normal cooldown process would 
require about 48 hours. Therefore, the 
proposed: amendment would not increase the 
possibility of a new or different kind of 
accident from those previously evaluated. 

(iii) involve a significant reduction in a 
margin of safety. 

For this change, the margin of safety is in 
minimizing the probability of an ETOP 
initiating event while the RCS is protected by 
one or less PORVs. The proposed. action 
statement addressing one PORV operable 
allows a 5 day out-of-service time before RCS 
depressurization must begin: This isa 
reduction in the allowed out-of-service time 
for a PORV, from 7 days to 5 days. When 
both PORVs are out-of-service, a cooldown 
and depressurizatiom must begin 
immediately, as in the current Technical 
Specifications. BG&E is requesting the 
cooldown and depressurization time be 
extended from 8 hours to’ 48 hours to allow 
adequate time for operator action to safety 
cooldown and depressurize the RCS. The 
depressurization process requires that the 
RCS be filled: water solid to. collapse the 
steam bubble and then drained. This is the 
most limiting condition for LFOP and poses 
the greatest vulnerability for initiation of an 
overpressurization event. The need to rapidly 
open a vent in the RCS must be balanced 


against the potential danger posed by rushing 


the plant through its most limiting LFOP 
transient condition. During the cooldown and 
depressurization required by these action 
statements, operators will be proceduratly 
directed to monitor the: plant status..Action to 
depressurize will be initiated sooner (with 
one:PORV out-of-service) than currently 
stated in the Technical Specifications. With 
two PORVs out-of-service, action to 
depressurize will still be initiated 
immediately. BG&E believes that the margin 
of safety is increased by allowing additional 
time to conduct an orderly transition to a 
stable, safe condition. 

5. HPSI Controls 


BEST COPY AVAILABLE 
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(i) invelve a significant increase: im the 
probability or consequences of an 
accident previously evaluated: 

Various controls are proposed: to ensure 
that the HPSI system cannot initiate am 
overpressurization event by adding toomuch 
fluid: mass to the RCS. The HPSI pumps will 
be disabled; so that they will not start 
automatically and the HPS! loop MOVs 
{motor operated valves} will be clused and 
disabled, so they will not align flow to the 
RCS automatically. When required for use, 
the: HPST pump flow wilt be throttled to less 
than or equal to’: 210 gpm. An exception to this 
flow restriction (210 gpm) is permitted when 
the operators respond to-an excessive reactor 
coolant leakage event. This accident 
response has beer previously described to 
the NRC and been found acceptable for Unit 
1. HPSI pump use could also be required to 
respond to an RCS boron dilution event or to 
recover from a loss of shutdown cooling 
(Genzric Letter 88-17]. In both of these cases, 
the HPSI pump is the second of two systems 
available to respond to the event. 
Additionally, the operators have a greater 
response time for these events when 
compared to an excessive reactor coolant 
leakage event. Therefore, the probability or 
consequences of a previously evaluated 
accident have not increased. The use of the 
HPSI system has been altered to provide 
adequate protection against am LTOP event, 
while maintaining its availability for required 
uses. 

Surveillance testing of the HPSI pumps is 
performed at low temperature conditions. 
Some of these tests require: the HPSI pumps 
to inject water into the RCS. Controls have 
been proposed to ensure that these tests will 
not overpressurize the RCS. The surveillance 
testing is required to ensure proper system 
response if an accident were to occur. By 
providing proper controls on the testing, the 
probability. or consequences.of an LTOP 
event resulting from surveillance testing 
requirements are not increased. 

The: proposed footnote added to Table. 33-3 
provides clarification. The intention of the 
footnote is.to allow an operating band for 
placing the pump in the pull-to-lock. position 
since HPSI pumps.must be prevented from 
starting automatically while in the low 
temperature region of operation. The pumps 
are disabled prior to enabling the LTOP 
system. A temperature band. (between 350° F 
and 305° F) is needed. to allow this: This: 
proposed change is administrative in nature, 
in that it clarifies and existing Technical 
Specification. It does not impact the 
operation of the facility and therefore, the 
proposed change does not increase the 
probability or consequences of a previously 
evaluated accident. 

(ii) create the possibility of a new or 
different type of accident from any 
accident previously evaluated: 

The preposed: HPSI: system controls do not 
represent a significant change in the 
configuration or operation of the facility: 
Specifically, no new hardware is being added 
as.a result of these proposed changes and no 
equipment is being modified: Changes have 
been made im the way the HPSI pumps are 
operated. Now, when operated in the low 
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temperature region, their flow must be 
throttled or an RCS vent provided. However, 
no new accident scenarios are introduced as 
a result of operating the HPSI system in this 
fashion. 

System redundancy and adequate operator 
action time ensure that the HPSI system can 
continue to perform its intended function. The 
proposed changes do not create the 
possibility of a new or different kind of 
accident from those previously evaluated. 

The proposed change to Table 3.3-3 is 
administrative in nature, in that it provides 
clarification. No new operations are 
introduced and no hardware changes are 
required. Therefore, this change does create 
the possibility of a new or different kind of 
accident from those previously evaluated. 

(iii) involve a significant reduction in a 
margin of safety: 

HPSI system operability has been altered 
to ensure that an inadvertent mass addition 
which could overpressurize the RCS does not 
occur. This ensures that the margin of safety 
is maintained in regard to low temperature 
overpressure protection. By providing 
redundant controls {disabling pumps and . 
valves), a single failure can be tolerated in 
this scheme while still maintaining adequate 
protection. Therefore, the proposed change 
would not reduce the margin of safety. 

No change to the margin of safety is 
created by the proposed change to Table 3.3- 
3. The change is administrative in nature and 
does not alter the previously approved 
method of operating the facility. It provides 
clear requirements for the operation of HPSI 
pumps at low temperatures. The margin of 
safety established by allowing these 
operations is not changed. 

6. RCP Controls 

(i) involve a significant increase in the 
probability or consequences of an 
accident previously evaluated: 

The current Technical Specification allows 
RCP starts while the RCS is water solid as 
long as the difference between the RCS and 
secondary water temperatures is small or 
RCP starts with an adequate bubble in the 
pressurizer. The proposed Technical 
Specification would change these conditions 
for starting RCPs. Reactor coolant pump 
starts will be allowed only with an adequate 
bubble in the pressurizer, and a secondary- 
to-primary temperature difference that is 
sufficiently small to limit energy addition to 
the primary system. Also, a new control is 
being added in that the initial indicated 
pressurizer pressure will be limited to less 
than or equal to 320 psia. 

This revised set of RCP start controls was 
selected to permit RCP starts without 
challenging the PORVs. 

(ii) create the possibility of a new different 
type of accident from any accident 
previously evaluated: 

No new type of accident is created altering 
the RCP start criteria in the Technical 
Specification. No new hardware is being 
added to the plant as a result of this proposed 
change, no existing equipment is being 
modified, nor are any different types of 
operations being introduced. Reactor coolant 
pumps are now only started while there is a 
bubble in the pressurizer. Pressurizer 
pressure and level are controlled during an 


RCP start. Therefore, the proposed change 
does not create the possibility of a new or 
different kind of accident from those 
previously evaluated. 

(iii) involve a significant reduction in a 

margin of safety: 

This change will ensure that the margin of 
safety is maintained with respect to an 
energy addition event. It eliminates an 
operation (i.e., RCP start while water solid) 
that is currently allowed by Technical 
Specifications but is no longer performed by 
procedure. Insufficient energy is available to 
cause an overpressurization event as long as 
the indicated secondary-to-primary side 
temperature difference is less than or equal 
to 30° F, initial indicated pressurizer level is 
less than or equal to 170 inches, and the 
initial indicated pressurizer pressure is less 
than or equal to 320 psia. Therefore, this 
proposed amendment ensures the margin of 
safety is maintained, in that the acceptance 
criteria of 10 CFR [Part] 50 Appendix G 
continue to be satisfied for all postulated 
energy addition LTOP transients. 

The staff has reviewed and agrees 
with the licensee's analysis of the 
significant hazards consideration 
determination. Based on the review and 
the above discussion, the staff proposes 
to determine that the proposed changes 
do not involve a significant hazards 
consideration. 

Local Public Document Room 
location: Calvert County Library, Prince 
Frederick Maryland. 

Attorney for licensee: Jay E. Silbert, 
Esq., Shaw, Pittman, Potts and 
Trowbridge, 2300 N Street, N.W., 
Washington, DC 20037. 

NRC Project Director: Robert A. 
Capra 


Carolina Power & Light Company, 
Docket No. 50-261, H. B. Robinson 
Steam Electric Plant, Unit No. 2, 

Darlington County, South Carolina 


Date of amendment request: May 8, 
1989, as supplemented September 20, 
1989 and September 19, 1990. 

Description of amendment request: 
The initial amendment request dated 
May 8, 1989, as supplemented 
September 20, 1989 requested a change 
in the Technical Specifications (TS) to: 
(1) add operability and associated 
surveillance requirements for battery 
chargers, (2) add provision of an action 
statement and clarify surveillance 
requirements related to the station 
batteries, and (3) provide editoriai 
clarifications in Section 3.7. 

The proposed revision would change 
Section 4.6.3.6 from that proposed in the 
May 8, 1989 request and would require 
the performance of a service test on the 
station batteries at each refueling 
interval. Additionally, Carolina Power & 
Light Company (CP&L) proposed to take 
exception to Section 5.2(3) of IEEE 450- 
1980 which requires annual performance 
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testing of batteries showing signs of 
degradation. CP&L intends to perform 
the testing as required but on a refueling 
interval rather than annually. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a no 
significant hazards consideration exists 
as stated in 10 CFR 50.92(c). 


Carolina Power & Light Company (the 
licensee) has reviewed the proposed 
changes and has determined that the 
requested amendment does not involve 
a significant hazards consideration for 
the following reasons: 

1. Operation of the facility, in accordance 
with the proposed amendment, would 
not involve a significant increase in the 
probability or consequences of an 
accident previously analyzed. The 
proposed amendment does not required 
hardware modifications, merely the 
performance of additional testing. The 
Service Test is performed on a battery to 
assess its ability to meet its design duty 
cycle. The test will be performed with 
the battery removed from service and the 
plant at cold shutdown. Under these 
conditions, only one DC supply is 
required operable. Since the performance 
of a service test is done only when the 
battery to be tested is taken out of 
service, the previously analyzed 
accidents are those which occur in the 
cold shutdown condition, i.e., boron 
dilution, misloading of a fuel assembly, 
fuel handling accident, or spent fuel cask 
drop accident. Each of these accidents 
can be mitigated without the subject 
battery in service since the other safety 
related DC power channel is capable of 
supplying the normal DC loads. 

. Operation of the facility, in accordance 
with the propossed amendment, would 
not create the possibility of a new or 
different kind of accident from any 
accident previously evaluated since the 
battery to be tested will be removed from 
service and not be in a physical interface 
with the plant. Normal DC loads would 
be provided by the redundant DC power 
channel. Further, the amendment does 
not require a change in equipment or 
configuration. 

. Operation of the facility, in accordance 
with the proposed amendment, would 
not involve a significant reduction in a 
margin of safety since normal shutdown 
operations would be amply supplied by 
the normal and emergency AC power 
supplies and the redundant DC channel. 
Further, the battery is not credited with 
mitigation of any credible postulated 
accident under cold shutdown 
conditions. The the margin of safety is 
enhanced since the capability of meeting 
the design duty cycle is reconfirmed with 
the proposed amendment. 


The licensee has concluded that the 
proposed amendment meets the three 
standards in 10 CFR 50.92 and, 
therefore, involves no significant 
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hazards consideration. A prior notice 
was issued regarding this action om 
November 1, 1989 (54 FR 46141); 

The NRC staff has: made @ preliminary 
review of the licensee's no significant 
hazards consideration determination 
and agrees with the licensee's analysis. 
Accordingly, the Commission proposes 
to determine that the requested 
amendment does not involve a 
significant hazards. consideration. 

Local Public Document Roem 
location: Hartsville Memorial Library, 
Home and Fifth Avenues,. Hartsville, 
South Carolina 29535 : 

Attorney for licensee: R. E. Jones, 
General Counsel, Carolina Power & 
Light Company,,P. O. Box.1551, Raleigh, 
North Carolina: 27602 

NRC Projeet Director: Elinor G. 
Adensam 


Commonwealth Edison Company, 
Docket Nos. 50-373 and 50-374, LaSalle 
County Station, Units + and 2, LaSalle 
County, Hlinois 


Date of application for amendments: 
October 10, 1998 

Description of amendments request: 
The proposed amendment request is to 
remove the Technical Specification (TS) 
requirements for the High Pressure Core 
Spray (HPCS) System Condensate 
Storage Tank (CST) suction. valve. Also, 
the proposal adds containment isolation 
requirements for a new Reactor Core 
Isolation Cooling (RCIC) system full 
flow test line to the suppression pool. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
as stated in 10'CFR 50.92..A proposed 
amendment to am operating license for a 
facility involves no significant hazards 
consideration if operation of the facility 
im accordance with a proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of am accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction im a 
margin of safety. 

Based on the staff review, the 
proposed amendment will not: 

(1) Involve a significant increase. in 
the probability or consequences of an 
accident previously evaluated. 

The cycled condensate system has no 
safety design basis (UFSAR Section 
9.2.7.1.1.}. Deleting the capability of the 
HPCS system. to: draw water from the 
CST has no. impact on. the plant accident 
analysis. The amendment proposal 
deletes all references. in the TS.to the 
HPCS system. automatic suction transfer 


and related instrumentation. The HPCS 
system will. be permanently aligned to 
the suppression: pool. 

Also, the RCIC will be modified! to the 
suppression pool. This line will 
penetrate the primary containment and 
have isolation valves. Pri 
containment integrity will be ensured by 
making the controls and. testing 
requirements for this new installation 
consistent with other existing 
containment isolation valves. Overall 
primary containment leakage rate limits 
will not be affected, The licensee also 
states, “the equipment of concern is not 
an initiator for any accidents: and 
therefore, will not affect the probability 
of a significant increase: or 
consequences of an accident previously 
evaluated.” 

(2), Create the possibility of a new or 
different kind of accident from any 
accident previously evaluated. 

The CST does not havea safety 
design bases, therefore, the deletion of 
the HPCS automatic suction transfer 
from the TS will not create the 
possibility of a new or different kind of 
accident. 

Extending the TS. to. include the new 
RCIC full flow test line will ensure: 
primary containment integrity. The 
proposal does not relax or alter any 
requirements such that the possibility of 
a new or different kind of accident is 
created. 

(3) Involve a significant reduction in 
the margin of safety. 

The UFSAR does not take credit for 
the CST water volume for HPCS, 
therefore, permanently aligning the 
HP€S suction to the suppression pool 
would have a minimal impact on safety. 
This aligament would have a positive 
affect by eliminating the consequences 
of suction transfer failure. The new 
RCIC system valves will have no affect 
on the margin of safety because the 
controls being applied to the new valves 
are consistent with those placed on 
other primary containment isolation 
valves. Leak rate limits will not be 
changed for the primary containment, 
therefore, no reduction in the margin of 
safety is postulated. 

For the reasons stated above, the staff 
proposes to determine that the licensee's 
request does not involve a significant 
hazards. consideration. 

Local Public Decument Room 
location: Public Library of Illinois. Valley 
Community College, Rural Route No. 1, 
Ogelsby, Hlinois 61348. 

Attorney to licensee: Michael I. Miller, 
Esquire; Sidley and Austin, One First 
National Plaza,. Chicago, Mlinois. 60690. 

NRE Project Director: Richard }. 
Barrett 
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Detroit Edison Company, Docket No. 50- 
341, Fermi-2, Monroe County, Michigan 


Date of amendment request: March 26, 
1990. 

Description. of amendment request: 
The amendment revises the Technical 
Specification by removing: the existing 
cycle-specific parameters-and placing 
them in a Core Operating Limits Report 
under the control of the licensee: The 
proposed changes are consistent with 
guidance provided im the NRC Generic 
Letter 88-16; 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
ag stated in 10 CFR 50.92fc). A proposed 
amendment to an operating license fora 
facility involves no significant hazards 
consideration if operation af the facility 
in accordance with the praposed 
amendment would not: (1) Involve a 
significant increase in the probability: or 
consequences of an accident previously 
evaluated; or (2) Create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
Involve a significant reduction in a 
margin of safety. 

The licensee has evaluated the 
proposed change: against. the above 
standards required by 50.92.. The 
licensee concluded the following: The 
proposed revision to the TS is. im 
accordance with the guidance provided 
in Generic Letter 88-16 for licensees 
requesting removal of the values of 
cycle-specific parameter limits from TS. 
The establishment of these limits:m 
accordance te an NRC-approved 
methodology and the incorporation of 
these limits into the Fermi-2 Core 
Operating Limits Report (COLR} wiil 
ensure that proper steps have been 
taken to establish the values of these 
limits. Furthermore, the submittal of the 
COLR will allow the staff to continue to 
trend the values of these:limits without 
the need for prior approval of the limits 
and without introduction of an 
unreviewed safety question. The revised 
specifications with the removal of the 
values of cycle-specific parameter limits 
and that addition of the referenced 
report for theses limits: does not create 
the possibility ofa new or different kind 
of accident from those previously 
evaluated. They do not involve a 
significant reduction im the margin of 
safety since the change: does not alter 
the methods: used te establish these 
limits.. Consequently, the proposed 
change on the removat of the values of 
cycle-specific limits do not\involve: a 
significant increase in the probability or 
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consequences of an accident previously 
evaluated. 

Because the values of cycle-specific 
parameter limits will continue to be 
determined in accordance with an NRC- 
approved methodology and consistent 
with the applicable limits of the safety 
analysis, these changes are 
administrative in nature and do not 
impact the operation of the facility in a 
manner that involve significant hazards 
considerations. 

The proposed amendment does not 
alter the requirement that the plant be 
operated within the limits for cycle- 
specific parameters nor the required 
remedial actions that must be taken 
when these limits are not met. While it 
is recognized that such requirements are 
essential to plant safety, the values of 
limits can be determined in accordance 
with NRC-approved methods without 
affecting nuclear safety. With the 
removal of the values of these limits 
from the TS they have been 
incorporated into the COLR that is 
submitted to the NRC. Hence, 
appropriate measures exist to control 
the values of these limits. These changes 
are administrative in nature and do not 
impact the operation of the facility in a 
manner that involves significant hazards 
consideration. 

Based on the above consideration, the 
staff proposes to find that the proposed 
changes to the TS do not involve a 
significant hazards consideration. 

Local Public Document Room 
location: Monroe County Library 
System, 3700 South Custer Road, 
Monroe, Michigan 48161. 

Attorney for licensee: John Flynn, 
Esq., Detroit Edison Company, 2000 
Second Avenue, Detroit, Michigan 48226. 

NRC Project Director: Robert Pierson. 


Florida Power Corporation, et al., 
Docket No. 50-302, Crystal River Unit 
No. 3 Nuclear Generating Plant, Citrus 
County, Florida 


Date of amendment request: 
September 28, 1990 

Description of amendment request: 
The proposed amendment would 
provide a one-time 9-month extension to 
the interval presently required for visual 
inspection of the hydraulic snubbers. All 
snubbers were inspected during the 
recent outage and two were declared 
inoperable. Present Technical 
Specifications therefore require a 
reduced inspection interval of 6 months. 
This would require an otherwise 
unnecessary forced plant shutdown by 
January 30, 1991. The requested 
amendment would delay the inspection 
until a planned outage in October 1991. 

Basis for proposed no significant 
hazards consideration determination: 


The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
(10 CFR 50.92{c)). A proposed 
amendment to an operating license for a 
facility involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 


The licensee provided the following 
information and evaluated the proposed 
change request against the standards 
provided above, as follows: 

1. The inspections performed for the three 
previous inspection intervals have shown 
no visual inspection failures. Based on 
this, FPC concludes that a trend in 
snubber failures for the balance of the 
snubber population does not exist. 

. The root cause of the recent two snubber 
failures is unrelated. MUH-36A had a 
tubing fitting leak and RCH-70 had a 
damaged front seal. The two snubbers 
were rebuilt and subsequently 
functionally tested satisfactorily. 

. The American Society of Mechanical 
Engineers (ASME) Standard on Snubber 
Testing, proposed revision to OM-4d, 
addresses the basic interval for visual 
inspections and the relation of snubber 
population and number of failures to 
surveillance intervals. This Standard, 
when published, will allow a 
surveillance inspection interval of 48 
months (as opposed to six months) for a 
snubber population of CR-3’s size with 
similar inspection results. The NRC staff 
participated in the development of this 
standard. Formal endorsement is being 
processed within the agency. 

Florida Power Corporation has reviewed 
the requirements of 10CFR50.92 as they relate 
to the proposed change to the snubber visual 
inspection requirements and considers the 
proposed change not to involve a significant 
hazards consideration. In support of this 
conclusion the following analysis is provided: 

1. The proposed change will not 
significantly increase the probability or 
consequences of an accident previously 
evaluated because the bulk of the 
support systems (e.g, rigid restraints, 
other snubbers, etc.) [remain] intact. The 
support components and structures are 
very conservatively designed; typically 
one failure on a particular line will not 
produce loads in excess of code 
allowable for appropriate load 
combinations. Snubbers are generally 
provided for seismic loading which is 
very unlikely in peninsular Florida. 

. The proposed change will not create the 
possibility of a new or different kind of 
accident from any accident previously 
evaluated because the change will not 
alter plant configuration or change 
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parameters governing normal plant 
operation. 

. The proposed change will not involve a 
significant reduction to the margin of 
safety because the requirements to 
visually inspect 100% of the snubber 
population along with the required 
functional testing of safety-related 
snubbers will continue to provide 
adequate assurance that the snubber 
system will continue to be fully capable 
of performing its intended safety 
function. 

The NRC staff has reviewed the 
licensee’s no significant hazards 
determination and agrees with the 
licensee’s analysis. Therefore, the staff 
purposes to determine that the proposed 
amendment does not involve a 
significant hazards consideration. 

Local Public Document Room 
location: Coastal Region Library, 8619 
W. Crystal Street, Crystal River, Florida 
32629 

Attorney for licensee: A. H. Stephens, 
General Counsel, Florida Power 
Corporation, MAC - A5D, P. O. Box 
14042, St. Petersburg, Florida 33733 
. NRC Project Director: Herbert N. 
Berkow 


Florida Power Corporation, et al., 
Docket No. 50-302, Crystal River Unit 
No. 3 Nuclear Generating Plant, Citrus 
County, Florida 


Date of amendment request: October 
31, 1989, as supplemented August 10, 
1990 

Description of amendment request: 
With respect to the present Technical 
Specifications (TS), the proposed 
amendment would add a limiting 
condition for operation (LCO) for low 
temperature overpressure protection 
(LTOP) features. The proposed 
amendment would also revise the 
reactor coolant system pressure/ 
temperature (P/T) limits to allow reactor 
operation for up to 15 effective full 
power years (EFPY) of operation. The 
proposed P/T limits are based on 
revised plant heatup and cooldown 
rates that more accurately reflect actual 
plant capability. 

Proposed LTOP features were 
described in a notice published in the 
Federal Register on October 31, 1990 (55 
FR 45881). This notice addresses the 
proposed P/T limit changes. Thc 
licensee’s application also proposed to 
modify the improved TS which are not 
yet in place. These proposed changes 
are not addressed here. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
(10 CFR 50.92(c)). A proposed 
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amendment to an operating license for a 
facility involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

The licensee has evaluated the 
proposed change request against the 
standards provided above, as follows: 

Florida Power Corporation (FPC) proposes 
the revision to the pressure/temperature limit 
curves and the reduction in the maximum 
allowable heatup and cooldown rates does 
not involve a significant hazard{s]} 
consideration. The revision of the pressure/ 
temperature limit curves is necessary to 
ensure conservative protection of the [reactor 
coolant pressure boundary] [(RCPB)] for the 
first 15 EFPY of reactor operation. 
Furthermore, the limit curves were prepared 
in accordance with an NRC-approved 
methodology. Technical Specifications will 
continue to require the plant to be operated 
within the limits of the curves and allowable 
heatup and cooldown limitations and include 
appropriate actions to be taken in the event 
the limits are violated. 

FPC concludes this change will not: 

1. Involve a significant increase in the 
probability or consequence of an 
accident previously evaluated because 
the revision of the pressure/temperature 
limit curves and the reduction in 
allowable heatup and cooldown rates 
has no influence or impact on the 
probability of a Design Basis Accident 
(DBA) occurrence. 

CR-3 Technical Specifications will continue 
to require operation of the RCS within the 
pressure/temperature and heatup/cooldown 
limits. The reduction in the magnitude of the 
allowable heatup and cooldown rates results 
in generally lower thermal stresses applied to 
the reactor vessel than are currently allowed. 
The methodology used in preparation of the 
curves has been reviewed and approved by 
the NRC and is unchanged from previous 
pressure/temperature limit revisions (With 
the exception of the current usage of 
Regulatory Guide 1.99 Revision 2). Regulatory 
Guide 1.99 Revision 2 has been endorsed by 
the NRC Staff as providing improved 
empirical correlations for predicting the 
effects of irradiation on the properties of 
reactor vessel materials. 

2. Create the possibility of a new or 
different kind of accident from any 
accident previously evaluated because 
updating the pressure/temperature limit 
curves and reducing the allowable RCS 
heatup and cooldown rates introduces no 
new mode of plant operation nor does it 
require a physical modification to the 
plant. 

. Involve a significant reduction in the 
margin of safety because the CR-3 15 
EFPY pressure/temperature limits are 
prepared using the same NRC-approved 
methodology used to generate the current 


8 EFPY pressure/temperature limit 
curves. The decrease in reactor vessel 
fracture toughness (due to accumulated 
neutron exposure) has been accounted 
for in the preparation of the 15 EFPY 
pressure/temperature limit curves using 
the methodology of NRC Regulatory 
Guide 1.99 Revision 2. This has resulted 
in lower allowable RCS pressures for 
given RCS temperatures in order to 
maintain acceptable levels of stress 
within the vessel and ensure the margin 
of safety is not decreased. 

The NRC staff has reviewed the 
licensee’ no significant hazards 
determination and agrees with the 
licensee’s analysis. Therefore, the staff 
proposes to determine thatthe proposed 
amendment does not involve a 
significant hazards considerations. 

Local Public Document Room 
location: Coastal Region Library, 8619 
W. Crystal Street, Crystal River, Florida 
32629 

Attorney for licensee: A. H. Stephens, 
General Counsel, Florida Power 
Corporation, MAC - ASD, P. O. Box 
14042, St. Petersburg, Florida 33733 

NRC Project Director: Herbert N. 
Berkow 


GPU Nuclear Corporation, et al., Docket 
No. 50-289, Three Mile Island Nuclear 
Station, Unit No. 1, Dauphin County, 
Pennsylvania 


Date of amendment request: 
September 25, 1990 

Description of amendment request: 
Would revise reactor building purge 
valve surveillance testing to replace 
flexible valve seats on the basis of 
durometer testing rather than 5 year 
intervals. 

Basis for proposed no significant 
hazards consideration determination: 
GPU Nuclear Corporation (the licensee) 
has determined that this Technical 
Specification Change Request involves 
no significant hazards consideration as 
defined by the NRC in 10 CFR 50.92. 

1. Operation of the facility in accordance 
with the proposed amendment would not 
involve a significant increase in the 
probability of occurrence or the 
consequences of an accident previously 
evaluated. The proposed change is not 
expected to decrease the effectiveness of 
the purge valve seats. Operability of the 
purge valve seats will continue to be 
verified by performance of Technical 
Specification surveillances including 
quarterly pressurization leak testing 
during power operation. Therefore, this 
change does not increase the probability 
of occurrence or the consequences of an 
accident previously evaluated. 

. Operation of the facility in accordance 
with the proposed amendment would not 
create the possibility of a new or 
different kind of accident from any 
accident previously evaluated. The 
proposed change will allow replacement 
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of the purge valve seats based on the 
results of Technical Specification 
surveillances which are consistent with 
Vendor Recommended criteria for 
extended service of the seat material 
(e.g., visual examinations, durometer 
testing). Therefore, this change has no 
effect on the possibility of creating a new 
or different kind of accident from any 
accident previously evaluated. 

. Operation of the facility in accordance 
with the proposed amendment would not 
involve a significant reduction in a 
margin of safety. The bases for Technical 
Specification 4.4.1.7 state, in part, “purge 
valve interspace pressurization test 
operability requirements and inspections 
provide a high degree of assurance of 
purge valve performance as a 
containment isolation barrier.” The 
proposed change does not affect the 
current Technical Specification 
surveillances which verify the 
containment isolation ability of the purge 
valves. Rather, the proposed change 
adds a requirement to perform a 
durometer test to measure the hardness 
of the purge valve seats pursuant to 
vendor recommended criteria for 
extended service life. 

The purge valve seat material is calculated 
to have a service life of at least 40 years at 
current TMI-1 RB ambient temperatures; thus, 
degradation due to thermal aging is not 
expected to occur. Additionally, there is an 
extremely large margin of safety between the 
expected cumulative dose for each purge 
valve at the start of the 9R outage (i.e. 6000 
rads beta and gamma) compared to the 
threshold radiation for the valve seat 
material (i.e., 1 x 10° rads gamma). Therefore, 
it is concluded that operation of the facility in 
accordance with the proposed amendment 
does not involve a significant reduction in a 
margin of safety. 

The NRC staff has reviewed and 
agrees with the licensee's determination. 
Therefore, the NRC staff proposes to 
determine that the requested 
amendment involves no significant 
hazards considerations. 

Local Public Document Room 
location: Government Publications 
Section, State Library of Pennsylvania, 
Walnut Street and Commonwealth 
Avenue, Box 1601, Harrisburg, 
Pennsylvania 17105. 

Attorney for licensee: Ernest L. Blake, 
Jr., Esquire, Shaw, Pittman, Potts & 
Trowbridge, 2300 N Street, NW, 
Washington, D.C. 20037. 

NRC Project Director: John F. Stolz 


Indiana Michigan Power Company, 
Dockets Nos. 50-315 and 50-316, Donald 
C. Cook Nuclear Plant, Units Nos. 1 and 
2, Berrien County, Michigan 


Date of amendments request: 
September 10, 1990 

Description of amendments request: 
The proposed amendments would 
conservatively modify the temperature 
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limitation for the control room 
emergency ventilation system from 120° 
F to 95° F. The associated bases would 
also change. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
as stated in 10 CFR 50.92{c}. A proposed 
amendment to an operating license for a 
facility involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. The license provided 
an anelysis that addressed the above 
three standards in the amendment 
application. 

Criterion 1 

The change to the T/S temperature limit is 
in the conservative direction. The 
temperature selected is consistent with the 
American Society of Heating Refrigeration 
and Air Conditioning Engineers, Inc. 
(ASHRAE) guidance (1989 Edition page 8.23, 
figure 23) on heat stroke protection and was 
developed considering qualified life of 
control room equipment. We therefore, 
conclude that the change will not invelve a 
significant increase in the probability or 
consequences of a previously evaluated 
accident. 

Criterion 2 

The change involves no physical changes 
to the plant nor any new modes ef plant 
operation. The change will not, therefore, 
create the possibility of a new or different 
kind of accident from any accident previously 
analyzed or evaluated. 

Criterion 3 

The change is in the conservative direction, 
placing additional restrictions on plant 
operation. Therefore, the change should 
increase, rather than decrease, the margin of 
safety. 

Lastly, we note that the Commission has 
provided guidance concerning the 
determination of significant hazards by 
providing examples (48 FR 14870) of 
amendments considered not likely to involve 
significant hazards consideration. The second 
example refers to. changes that constitute 
additional limitations, restrictions, or controls 
not presently included in the T/S. Since this 
change reduces the maximum allowable T/S 
temperature for which operation may 
continue, we conclude that the example cited 
is applicable, and that the change should not 
involve significant hazards consideration. 

The staff has reviewed the licensee’s 
no significant hazards consideration 
determination and concurs with their 
findings. Based on the review and the 
above discussions, the staff proposes to 
determine that the proposed changes do 
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not involve a significant hazards 
consideration. 

Local Public Document Room 
location: Maude Preston Palenske 
Memoria! Library, 500 Market Street, St. 
Joseph, Michigan 49085. 

Attorney for licensee: Gerald 
Charnoff, Esq., Shaw, Pittman, Potts and 
Trowbridge,.2300 N Street, NW., 
Washington, DC 20037. 

NRC Project Director: Robert Pierson. 


Niagara Mohawk Power Corporation, 
Docket No. 50-410, Nine Mile Point 
Nuclear Station, Unit No. 2, Scriba, New 
York 


Date of amendment request: April 3, 
1990, as supplemented June 29, 1990 

Description of amendment request: 
This amendment, as proposed by the 
licensee, would revise Nine Mile Point 
Unit 2 Operating License NPF-69 to 
delete License Condition 2.C(9). License 
Condition 2.C(9) is composed of three 
parts. Part {a) requires that the licensee 
complete the DCRDR and correct all 
Human Engineering Discrepancies 
(HEDs) according to schedule and 
commit-ments documented in two letters 
dated April 14, and June 9, 1986. Part (b) 
and Part {c) of the License Condition 
require that the licensee, prior to start 
up following the first refueling outage, 1) 
provide the results of the reevaluation of 
normally lit and nuisance alarms for 
NRC review and 2) complete permanent 
zone banding of meters. 

The effect of the proposed amendment 
would be to provide for the processing 
of changes to the HEDs pursuant to 10 
CFR 50.59 and thereby to avoid the 
processing of potential multiple 
revisions to the license as a result. of 
future deviations to HEDs. 

Basis for proposed no significiant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
as stated in 10 CFR 50.92. The licensee 
has evaluated the proposed amendment 
against the standards provided above 
and has supplied the following 
information: 

The operation of Nine Mile Point Unit 2, in 
accordance with the proposed amendment, 
will not involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. 

The proposed license amendment transfers 
the method of processing HED changes from 
10 CFR 50.90, 91, and $2 to 10 CFR 50.59. A 
safety evaluaticn written in accordance with 
10 CFR 50.59 addresses the same issues as 
required under 10 CRF 50.90, 91 and 92; 
therefore, and HED change cannot be made 
that would result in a significant increase in 
the probability or consequences of an 
accident previously evaluated. If a 10 CFR 
50.59 evaluation were to determine that an 


ETS 


unreviewed safety question exists, then NRC 
review and approval would be required. 

The operation of Nine Point Unit 2, in 
accordance with the proposed amendment, 
will not create the possibility of a new or 
different kind of accident from any accident 
previously evaluated. 

Since a 10 CFR 50.59 evaluation addresses 
the same issues as required by 10 CFR 50.90, 
91, and 92, an HED change cannot be made 
that would create the possibility of a new or 
different kind of accident from any accident 
previously evaluated. If a 10 CFR 50.59 
evaluation were to determine that an 
unreviewed safety question exists, then NRC 
review and approval would be required. 

The operation of Nine Point Unit 2, in 
accordance with the proposed amendment, 
will not involve a significant reduction in a 
margin of safety. 

An HED change must be assessed 
regarding the impact on the margin of safety 
in accordance with the requirements of 10 
CFR 50.59. If a 10 CFR 50.59 evaluation were 
to determine that an unreviewed safety 
question exists, then NRC review and 
approval would be required. 

The staff has reviewed and agrees 
with the licensee's analysis of the 
significant hazards consideration 
determination. Based on the review and 
the above discussion, the staff proposes 
to determine that the proposed change 
does not involve a significant hazards 
consideration. 

Local Public Document Room 
Jocation: Reference and Documents 
Department, Penfield Library, State 
University of New York, Oswego, New 
York 13126. 

Attorney for licensee: Mark 
Wetterhahn, Esq., Conner & 
Wetterhahn, Suite 1050, 1747 
Pennsylvania Avenue, N.W., 
Washington, DC 20006. 

NRC Project Director: Robert A. 
Capra 


Northern States Power Company, 
Docket Nos. 56-282 and 50-306, Prairie 
Island Nuclear Generating Plant, Units 
Nos. 1 and 2, Goodhue County, 
Minnesota 


Date of amendment request: 
September 13, 1990 

Description of amendment request: 
The proposed amendment would revise 
the Technical Specifications by adding a 
reference to the administrative section 
(6.7.A.6b) of the technical specification. 
The reference is the Westinghouse 
Topical Report (WCAP-10924.p) volume 
1 addendum 4 describing analytical 
methods used in establishing the reactor 
core operating limits. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
as stated in 10 CFR 50.92(c). A proposed 
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amendment to an operating license for a 
facility involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. The license provided 
an analysis that addressed the above 
three standards in the amendment 

- application. 

In accordance with the requirements 
of 10 CFR 50.91(a), the licensee has 
provided an analysis, using the 
standards of 10 CFR 50.92, of the issue of 
no significant hazards consideration. 
The licensee's analysis states that the 
proposed change is purely an 
administrative change intended only to 
clarify the existing technical 
specification. 

The staff has reviewed the licensee's 
analysis and made a proposed 
determination that no significant 
hazards considerations exist. The 
proposed determination was made 
because no Limiting Conditions for 
Operation, Safety Limits, Surveillance 
Requirements, Limiting Safety Systems 
Settings or Administrative Controls will 
be affected by the change. The proposed 
change does not involve a significant 
increase in the probability or 
consequences of an accident previously 
evaluated, create the possibility of a 
new or different kind of accident from 
any accident previously evaluated, or 
involve a significant reduction in a 
margin of safety. 

Local Public Document Room 
location: Minneapolis Public Library, 
Technology and Science Department, 
300 Nicollet Mall, Minneapolis, 
Minnesota 55401 

Attorney for licensee: Jay Silberg, 
Esq., Shaw, Pittman, Potts, and 
Trowbridge, 2300 N Street, NW, 
Washington, DC 20037. 

NRC Project Director: Robert Pierson. 


Pacific Gas and Electric Company, 
Docket Nos. 50-275 and 50-323, Diablo 
Canyon Power Plant, Unit Nos. 1 and 2, 
San Luis Obispo County, California 


Date of amendment request: July 17, 
1990 (Reference LAR 90-05) 

Description of amendment request: 
The proposed amendments would revise 
the combined Technical Specifications 
(TS) for the Diablo Canyon Power Plant 
(DCPP) Unit Nos. 1 and 2 to increase the 
surveillance test intervals (STIs), 
allowed outage times (AOTs), and 
channel bypass times for certain of the 
instrumentation in the Reactor Trip 


System (RTS) and Engineered Safety 
Features Actuation System (ESFAS). 
The proposed changes are based on 
generic analyses performed as part of a 
Westinghouse Owners Group program. 
The analyses are contained in WCAP- 
10271 and its supplements; NRC 
approvals have been issued in a Safety 
Evaluation Report dated February 22, 
1989, and a Supplemental Safety 
Evaluation Report dated April 30, 1990. 
The amendments would make the 
following specific changes: 

1. TS 3.3.1, Table 3.3-1 

a. Delete Note 1, which indicates that the 
specified reactor trip functional units also 
provide inputs to the ESFAS. 

b. Add new Action 26 to allow 6 hours to 
restore an inoperable channel to operable 
status before requiring shutdown to Hot 
Standby within the next 6 hours and to allow 
bypass of a channel for up to 4 hours for 
surveillance testing, provided the other 
channel is operable. Make new Action 26 
applicable to Functional Units 18 (Safety 
Injection Input from ESF) and 21 (Automatic 
Trip and Interlock Logic), rather than Action 
10. 

2. TS 4.3.1, Table 4.3-1 

a. Delete Note 12, which requires channels 
to be tested at least every 92 days on a 
staggered test basis. 

b. Delete Note 13, which indicates that 
specified reactor trip functional units also 
provide inputs to ESFAS. 

3. TS 3.3.2, Table 3.3-3 

a. Delete Action 15, which requires placing 
an inoperable channel in the tripped 
condition within 1 hour, and replace with 
Action 20, which requires an inoperable 
channel be placed in the tripped condition 
within 6 hours. 

b. Revise Actions 14, 22 and 25 to allow 6 
hours to restore an inoperable channel to 
operable status before requiring shutdown to 
Hot Standby within the next 6 hours and 
increase the allowed bypass time from 2 to 4 
hours for surveillance testing. 

c. Revise Action 17 to increase the time a 
second containment pressure high-high 
channel may be bypassed to allow testing of 
the channel from 2 to 4 hours. 

d. Revise Action 20.a to increase the time 
an inoperable channel may be maintained in 
an untripped condition from 1 to 6 hours and 
20.b to increase the time an inoperable 
channel may be bypassed to allow 
surveillance testing of other channels in the 
same function from 2 to 4 hours. 

e. Delete Notation from item 4.d of the 
steam line isolation functional unit to reflect 
the actual plant actuation logic [i.e., the 
Steam Line Isolation function cannot be 
blocked in Mode 3 (Hot Standby) below P-12 
(Low-low Tayg i*rocxl- 

4. TS 4.3.2.1, Table 4.3-2 

a. Revise the Analog Channel Operational 
test entries to increase the STI from monthly 
to quarterly for all functional units 
generically approved for such change by the 
NRC 


Increasing the STI for the ESFAS 
instrumentation minimizes the potential 
number of inadvertent ESFAS 


47573 


actuations and reactor trips during 
surveillance testing. Less frequent 
surveillance testing has been estimated 
to result in 0.5 fewer inadvertent reactor 
trips, per unit, per year. Also, increasing 
the surveillance interval enhances the 
operational effectiveness of plant 
personnel. The amount of time plant 
personnel spend performing surveillance 
testing will be‘reduced. This allows 
manpower to be used for other tasks, 
such as preventive maintenance. The 
increased AOTs have been shown to 
result in fewer human factor errors, 
since more time is allowed to perform 
actions. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a no 
significant hazards consideration exists 
as stated in 10 CFR 50.92(c). A proposed 
amendment to an operating license 
involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment will not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

The licensee, in its submittal of July 
17, 1990, evaluated the proposed 
changes against the significant hazards 
criteria of 10 CFR 50.92 and against the 
Commission guidance concerning 
application of this standard. Based on 
the evaluation given below, the licensee 
has concluded that the proposed 
changes do not involve a significant 
hazards consideration. The licensee’s 
evaluation is as follows: 

a. Does the change involve a significant 
increase in the probability or 
consequences of an accident previously 
evaluated? 

The determination that the results of the 
change are within all acceptable criteria has 
been established in the ESFAS SER and 
SSER prepared for WCAP-10271 Supplement 
2 and WCAP-10271 Supplement 2, Revision 1 
as documented in the NRC's letters dated 
February 22, 1989, and April 30, 1990. The 
SER and SSER conclude that implementation 
of the proposed changes is expected to result 
in an acceptable increase in total ESFAS 
unavailability. This increase, which is 
primarily due to less frequent surveillance, 
results in a small increase in CDF [core 
damage frequency] and public health risk. 
The values determined by the WOG and 
presented in the WCAP for the increase in 
CDF were verified by Brookhaven National 
Laboratory as part of an audit and sensitivity 
analyses for the NRC Staff. Based on the 
small increase in CDF compared with the 
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range of uncertainty in the CDF, the increase 
is considered acceptable. 

Increasing STIs and AOTs is not expected 
to affect the consequences of previously 
evaluated accidents. Removal of the table 
notation is administrative only. 

Therefore, the proposed changes do not 
involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. 

b. Does the change create the possibility of 

a new or different kind of accident from 
any accident previously evaluated? 

The proposed revisions to the TS will not 
result in physical alteration to any plant 
system, nor will there be a change in the 
method by which any safety-related system 
performs its functions. 

Therefore, the proposed changes do not 
create the possibility of a new or different 
kind of accident from any accident previously 
evaluated. 

c. Does the change involve a significant 

reduction in a margin of safety? 

The proposed changes do not alter the 
manner in which safety limits, limiting safety 
system settings, or limiting conditions for 
operation are determined. The impact of 
reduced testing, other than as addressed 
above, is to allow a longer time interval over 
which instrument uncertainties may act. 

Implementation of the proposed changes is 
expected to result in an overall improvement 
in safety, as follows: 

i. Reduced testing will result in fewer 
inadvertent reactor trips, less frequent 
actuation of ESFAS components, and less 
frequent distraction of operations personnel. 

ii. Longer repair times associated with 
increased AOTs will lead to higher quality 
repairs and improved equipment reliability. 

Therefore, the proposed change does not 
involve a significant reduction in a margin of 
safety. 

The NRC staff has reviewed the 
proposed change and the licensee’s no 
significant hazards consideration 
determination and finds them 
acceptable. Therefore, the staff propeses 
to determine that the change does not 
involve a significant hazards 
consideration. 

Loca! Public Document Room 
location: California Polytechnic State 
University Library, Government 
Documents and Maps Department, San 
Luis Obispo, California $3407. 

Attorneys for licensee: Richard R. 
Locke, Esq., Pacific Gas and Electric 
Company, P.O. Box 7442, San Francisco, 
California 94120 and Bruce Norton, Esq., 
c/o Pacific Gas and Electric Company, 
P.O. Box 7442, San Francisco, California 
94120. 

NRC Project Director: James E. Dyer 


Pacific Gas and Electric Company, 

Docket Nos. 50-275 and 50-323, Diablo 

Canyon Power Plant, Unit Nos. 1 and 2, 

San Luis Obispo County, California 
Date of amendiment request: 


September 11, 1990 (Reference LAR 90- 
07) 


Description of amendment request: 
The proposed amendments would revise 
the combined Technical Specifications 
(TS) for the Diablo Canyon Power Plant 
(DCPP) Unit Nos. 1 and 2 to permit a 
one-time extension of the inspection 
period, for the case of one inoperable 
snubber of a given type, from 12 months 
plus or minus 25 percent to 15 months 
plus or minus 25 percent for Unit 1, 
Cycle 4. 

TS 4.7.7:1.b requires that a visual 
inspection of snubbers be performed at 
the surveillance interval determined by 
the number of inoperable snubbers 
found during the previous inspection. 
For Unit 1, the inspection imterval for 
small, inaccessible, Anchor-Darling 
snubbers is 12 months plus or minus 25 
percent because one snubber of this 
type was found to be inoperable during 
the previous inspection on October 3, 
1989. 

Since the inoperable snubber (22- 
543SL) was found on October 3, 1989, 
the subsequent visual inspection of the 
affected group of Anchor-Darling 
snubbers is required to be performed 
between July 13, 1990 and January 13, 
1991, in accordance with TS 4.7.7.1.b. 
Inspection of all 46 Anchor-Darling 
snubbers requires that the unit be in 
Mode 5 or 6 since the snubbers are 
located in high radiation areas. Unit 1 is 
scheduled to start the next refueling 
outage on February 15, 1991. Therefore, 
performance of the snubber visual 
inspection in accordance with TS 
4.7.7.1.b would require en unscheduled 
unit shutdown. 

The proposed TS change would allow 
Unit 1 to continue operation until the 
scheduled refueling outage begins. 
Increasing the visual inspection 
surveillance interval eliminates the need 
to shut dewn the plant and lowers the 
probability of transient events, which 
are more likely to occur during heatup 
and cooldown than at full power steady 
state operation. Performing the visual 
inspections during the refueling outage 
is also advantageous from an ALARA 
standpoint, because radiation levels in 
these inaccessible areas will be 
substantially lower than during a 
shorter duration outage. The NRC has 
previously approved similar license 
amendment requests for the San Onofre 
and Farley power plants. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a no 
significant hazards consideration exists 
as stated in 10 CFR 50.92(c). A proposed 
amendment to an operating license 
involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
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amendment will not: (1) involve a 
significant increase in the probability ot 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

The licensee, in its submittal of 
September 11, 1990, evaluated the 
proposed changes against the significant 
hazards criteria of 10 CFR 50.92 and 
against the Commission guidance 
concerning application of this standard. 
Based on the evaluation given below, 
the licensee has concluded that the 
proposed changes do not involve a 
significant hazards consideration. The 
licensee's evaluation is as follows: 

a. Does the change involve a significant 
increase in the probability or 
consequences of an accident previously 
evaluated? 

While the proposed change increases the 
inspection period between visual inspections, 
which may reduce confidence in the snubber 
operability by the end of the period, the 
current inspection period and attendant 
confidence level for large snubber 
populations is conservative. Since 1986, 
Diablo Canyon has conducted over 10,000 
snubber inspections between Units 1 and 2. 
There has been one snubber declared 
inoperable in this time period, corresponding 
to a failure rate of 0.01 percent. 

Based upon this inspection history and a 
BNL [Brookhaven National Laboratory} 
study, PG&E believes that the proposed one- 
time extension of the visual inspection 
surveillance interval from 12 months [plus or 
minus] 25 percent to 15 months [plus or 
minus] 25 percent will not significantly affect 
the probability or consequences of an 
accident. 

Therefore, the proposed change does not 
involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. 

b. Does the change create the possibility of 

a new or different kind of accident from 
any accident previously evaluated? 

The proposed Technical Specification 
change does not change the number, type, 
design, function or remaining service life of 
snubbers in the unit. It affects only the 
frequency of snubber visual inspection. The 
proposed change does not alter the 
configuration of the facility or its operation. 

Therefore, the proposed change does not 
create the possibility of a new or different 
kind of accident from any accident previously 
evaluated. 

c. Does the change involve a significant 

reduction in a margin of safety? 

Past operating experience indicates that 
PG&E's current snubber program adequately 
minimizes snubber failures. The probability 
of a snubber failure occurring during the 
increased visual inspection time interval, 
which is still less than the normal 18 month 
interval for no observed failures, is not 
significant. 
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Therefore, the proposed change does not 
nnsiee a significant reduction in a margin of 
safety. 


The NRC staff has reviewed the 
proposed change and the licensee's no 
significant hazards consideration 
determination and finds them 
acceptable. Therefore, the staff proposes 
to determine that the change does not 
involve a significant hazards 
consideration. 

Local Public Document Room 
location: California Polytechnic State 
University Library, Government 
Documents and Maps Department, San 
Luis Obispo, California 93407. 

Attorneys for licensee: Richard R. 
Locke, Esq., Pacific Gas and Electric 
Company, P.O. Box 7442, San Francisco, 
California 94120 and Bruce Norton, Esq., 
c/o Pacific Gas and Electric Company, 
P.O. Box 7442, San Francisco, California 
94120. 

NRC Project Director: James E. Dyer 


Pacific Gas and Electric Company, 
Docket Nos. 50-275 and 50-323, Diablo 
Canyon Power Plant, Unit Nos. 1 and 2, 
San Luis Obispo County, California 


Date of amendment request: 
September 11, 1990 (Reference LAR 90- 
08) 

Description of amendment request: 
The proposed amendments would revise 
the combined Technical Specifications 
(TS) for the Diablo Canyon Power Plant 
(DCPP} Unit Nos. 1 and 2 to incorporate 
changes to management titles, clarify 
the roles of Shift Supervisor and Shift 
Foreman, provide additional flexibility 
for the Shift Technical Advisor (STA) 
position, and correct an erroneous value 
of the minimum contained borated 
water volume of the Refueling Water 
Storage Tank (RWST). The specific TS 
changes proposed are as follows: 

(1) TS 6.1, “Responsibility,” TS 6.2, 
“Organization,” TS 6.5, “Review and 
Audit,” TS 6.6, “Reportable Event 
Action,” and TS 6.7, “Safety Limit 
Violation,” would be revised to change 
all references from Vice President, 
Nuclear Power Generation, to Senior 
Vice President and General Manager, 
Nuclear Power Generation. 

(2) TS 6.1, “Responsibility,” would be 
revised to change the initial reference 
from Plant Manager to Vice President, 
Diablo Canyon Operations and Plant 
Manager. All subsequent references to 
Plant Manager shall be understood to 
mean Vice President, Diablo Canyon 
Operations and Plant Manager. 

(3) TS 6.1, “Responsibility,” and TS 6.2, 
“Organization,” would be revised to 
change all references from Shift 
Supervisor to Shift Foreman. 

(4) TS 6.2, “Organization,” Table 6.2-1, 
“Minimum Shift Crew Composition,” 
would be revised to change the footnote 
for the STA position to allow an 
individual with a Senior Operator 


License, who fulfills the requirements 
and qualifications of an STA, to meet the 
STA position requirements in Modes 1, 2, 
3,and4, . 

(5) TS 3.1.2.6, “Borated water Sources - 
Operating,” would be revised to correct an 
administrative error. Currently, this TS 
specifies that for Units 1 and 2, Cycle 5 and 
after, the RWST shall have a minimum 
contained borated water volume of 50,000 
gallons. This is an erroneous value and 
should be corrected to specify a minimum 
volume of 400,000 gallons. 

The proposed TS changes are 
administrative in nature based on 
Nuclear Power Generation 
organizational changes and a need to 
clarify the roles of Shift Supervisor and 
Shift Foreman. The management title 
changes (1) from Vice President, Nuclear 
Power Generation, to Senior Vice 
President and General Manager, Nuclear 
Power Generation, and (2) from Plant 
Manager to Vice President, Diablo 
Canyon Operations and Plant Manager, 
are a part of the licensee’s continuing 
effort to improve the effectiveness, 
efficiency, and safety of Diablo Canyon 
operations. The changes in TS 6.2.2.a 
from Shift Supervisor to Shift Foreman 
will clarify the intended roles of each 
position at DCPP. The change in STA 
manning requirements allows additional 
flexibility without compromising the 
existing qualifications for an STA. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a no 
significant hazards consideration exists 
as stated in 10 CFR 50.92(c). A proposed 
amendment to an operating license 
involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment will not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

The licensee, in its submittal of 
September 11, 1990, evaluated the 
proposed changes against the significant 
hazards criteria of 10 CFR 50.92 and 
against the Commission guidance 
concerning application of this standard. 
Based on the evaluation given below, 
the licensee has concluded that the 
proposed changes do not involve a 
significant hazards consideration. The 
licensee's evaluation is as follows: 

a. Does the change involve a significant 
increase in the probability or 
consequences of an accident previously 
evaluated? 

“The proposed changes are administrative 
in nature and do not affect the probability or 
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consequences of any accident identified in 
the Diablo Canyon FSAR Update. 

Therefore, the proposed changes do not 
involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. 

b. Does the change create the possibility of 

a new or different kind of accident from 
any accident previously evaluated? 

The proposed changes are administrative 
in nature and do not affect any plant systems, 
plant operations, or the type of accidents that 
might occur at Diablo Canyon. 

Therefore, the proposed changes do not — 
create the possibility of a new or different 
kind of accident from any accident previously 
evaluated. 

c. Does the change involve a significant 

reduction in a margin of safety? 

The proposed changes are administrative 
in nature and do not affect the margin of 
safety. 

Therefore, the proposed changes do not 
involve a significant reduction in a margin of 
safety. 

The NRC staff has reviewed the 
proposed changes and the licensee’s no 
significant hazards consideration 
determination and finds them 
acceptable. Therefore, the staff proposes 
to determine that the changes do not 
involve a significant hazards 
consideration. 

Local Public Document Room 
location: California Polytechnic State 
University Library, Government 
Documents and Maps Department, San 
Luis Obispo, California 93407. 

Attorneys for licensee: Richard R. 
Locke, Esq., Pacific Gas and Electric 
Company, P.O. Box 7442, San Francisco, 
California 94120 and Bruce Norton, Esq., 
c/o Pacific Gas and Electric Company, 
P.O. Box 7442, San Francisco, California 
94120. 


NRC Project Director: James E. Dyer 


Pacific Gas and Electric Company, 
Docket Nos. 50-275 and 50-323, Diablo 
Canyon Power Plant, Unit Nos. 1 and 2, 
San Luis Obispo County, California 


Date of amendment request: 
September 11, 1990 (Reference LAR 90- 
09) ° 

Description of amendment request: 
The proposed amendments would revise 
the combined Technical Specifications 
(TS) for the Diablo Canyon Power Plant 
(DCPP) Unit Nos. 1 and 2 to (a) clarify 
the requirement that two redundant 
steam supply sources are needed for the 
turbine-driven auxiliary feedwater pump 
(AFW) to be operable and (b) remove 
the differential pressure values from the 
surveillance requirements for the AFW 
pumps and perform the testing pursuant 
to Technical Specification 4.0.5. The 
specific TS changes proposed are as 
follows (the associated Bases would 
also be revised): 
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(1) TS 3.7.1.2 would be revised to 
specifically require two operable and 
redundant steam supply sources and to 
identify surveillance requirements for the 
non-automatic valve in the steam supply path 
for the steam turbine-driven AFW pump. 

(2) TS 4.7.1.2.1.a.1) would be revised 
to require testing of the steam turbine- 
driven pump and both motor-driven 
pumps pursuant to TS 4.0.5 and to 
include an exemption to the provisions 
of TS 4.0.4 for entry into Mode 3 for the 
steam turbine-driven pump. The 
exemption to the provisions of TS 4.0.4 
for the steam turbine-driven pump is 
currently included in TS 4.7.1.2.1.a.2). 

(3) TS 4.7.1.2.1.a.2} would be deleted 
and TS 4.7.1.2.1.8.3) would be 
renumbered to TS 4.7.1.2.1.a.2). 

The AFW system provides sufficient 
feedwater to the steam generators (SGs) 
to ensure heat removal from the reactor 
coolant system in the event of a loss of 
normal feedwater to the SGs. The 
proposed technical specification 
changes would not alter the function or 
make any changes to the response and 
operation of the AFW system or 
components. All AFW functional safety 
performance requirements would remain 
unchanged. The first part of this LAR 
proposes additional clarification of TS 
3.7.1.2 to ensure that the operability 
requirement to have two redundant 
steam sources for the turbine-driven 
AFW pump is met. This clarification will 
promote a better understanding of the 
system design basis, which enhances 
the fulfillment of the AFW system safety 
function. 

The second part of the licensee’s 
amendment request proposes to revise 
TS 3/4.7.1.2 to reference ASME Section 
XI, and to provide for potential changes 
in the acceptance criteria to be 
administratively controlled by PG&E. 
PG&E's administrative controls for 
procedure revisions ensure adequate 
plant management review and 
evaluation in accordance with TS 6.8.2. 
Also, a 10 CFR 50.59 evaluation and 
Plant Staff Review Committee review 
will be conducted prior to any safety 
significant revision to the AFW pump 
differential pressure values in the 
applicable surveillance test procedure. 
Should the 10 CFR 50.59 evaluation 
determine that Commission approval is 
required, the NRC will be notified and 
prior approval requested. These 
proposed changes are administrative in 
nature and do not affect the capability 
of the AFW system to fulfill its system 
safety function. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a no 
significant hazards consideration exists 


as stated in 10 CFR 50.92(c). A proposed 
amendment to an operating license 
involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment will not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

The licensee, in its submittal of 
September 11, 1990, evaluated the 
proposed changes against the significant 
hazards criteria of 10 CFR 50.92 and 
against the Commission guidance 
concerning application of this standard. 
Based on the evaluation given below, 
the licensee has concluded that the 
proposed changes do not involve a 
significant hazards consideration. The 
licensee's evaluation is as follows: 

a. Does the change involve a significant 
increase in the probability or 
consequences of an accident previously 
evaluated? 

The first part of the proposed license 
amendment would clarify the operability 
requirements for the turbine-driven AFW 
pump and does not affect the probability or 
consequences of analyzed accidents. 

The second part of the proposed license 
amendment would constitute an 
administrative improvement by relocating the 
surveillance acceptance criteria to other 
PG&E controlled documents. This change will 
provide enhanced flexibility in ; 
accommodating changes to the surveillarice 
criteria while providing for careful review 
and analysis by competent individuals of any 
changes to the surveillance acceptance 
criteria. The careful review and analysis of a 
change and the requirement for prior 
Commission approval through the 10 CFR 
50.59 review process provides assurance that 
nuclear safety is not adversely affected. The 
proposed changes to the TS clarify the 
compliance with ASME Section XI and state 
the functional requirement for the 
surveillance test. In addition, the proposed 
license amendment would not alter the 
function or the operation of the system. 

Therefore, the proposed changes do not 
involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. 

b. Does the change create the possibility of 
a new or different kind of accident from 
any accident previously evaluated? 

There is no physical alteration to the AFW 
system, nor is there a change in the method 
by which the AFW system performs its 
functions. ; 

Therefore, the proposed changes do not 
create the possibility of a new or different 
kind of accident from any accident previously 
evaluated. 

c. Does the change involve a significant 
reduction in a margin of safety? 

As indicated above, the first proposed 

change would clarify the operability - 
requirements for the turbine-driven AFW 
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pump; however, this does not affect the 
function or operation of the AFW system. 

Also, as indicated above, the proposed 
changes involving the surveillance 
acceptance criteria are administrative in 
nature to better facilitate revision to the 
numerical values in the surveillance 
acceptance criteria and would not change the 
purpose and application of the criteria and 
the test. Controls for changes are in place, 
including TS 6.8.2, to assure proper review 
and application of the 10 CFR 50.59 process 
as appropriate. The TS states the required 
adherence to the ASME code and the 
functional requirement of the test, which has 
not changed. 

Therefore, the proposed changes do not 
involve a significant reduction in a margin of 
safety. 

The NRC staff has reviewed the 
proposed change and the licensee’s no 
significant hazards consideration 
determination and finds them 
acceptable. Therefore, the staff proposes 
to determine that the change does not 
involve a significant hazards 
consideration. 

Local Public Document Room 
location: California Polytechnic State 
University Library, Government 
Documents and Maps Department, San 
Luis Obispo, California 93407. 

Attorneys for licensee: Richard R. 
Locke, Esq., Pacific Gas and Electric 
Company, P.O. Box 7442, San Francisco, 
California 94120 and Bruce Norton, Esq., 
c/o Pacific Gas and Electric Company, 
P.O. Box 7442, San Francisco, California 
94120. 

NRC Project Direcior: James E. Dyer 


Pacific Gas and Electric Company, 
Docket Nos. 50-275 and 50-323, Diablo 
Canyon Power Plant, Unit Nos. 1 and 2, 
San Luis Obispo County, California 


Date of amendment request: October 
18, 1990 (Reference LAR 90-10) 

Description of amendment request: 
The proposed amendments would revise 
the combined Technical Specifications 
(TS) for the Diablo Canyon Power Plant 
(DCPP) Unit Nos. 1 and 2 to revise 
Technical Specification (TS) 3/4.2.4, 
“Quadrant Power Tilt Ratio,” to permit 
determination of the quadrant power tilt 
ratio (QPTR) by either a full incore flux 
map or by symmetric flux thimble 
measurement in the event that a single 
power range channel becomes 
inoperable above 75 percent rated 
thermal power (RTP). The existing 
technical specification (TS 3/4.2.4) 
permits only the use of the four pairs of 
symmetric core thimbles in this : 
situation. 

Changing the TS to permit 
determination of QPTR by either a full 
incore map or by symmetric thimble 
measurement will avoid’(1) unnecessary 
reductions in plant load, and (2) 
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subsequent adjustments of the Nuclear 
Instrumentation System protection 
bistables. 

The proposed change will also 
provide consistency between the QPTR 
technical specification (TS 3/4.2.4) and 
the movable incore detector system 
technical specification (TS 3.3.3.2). The 
proposed revision has been previously 
licensed at other facilities, including 
South Texas, Comanche Peak, Farley, 
and Vogtle. The revision is also 
consistent with Draft Revision 5 of the 
Westinghouse Standard Technical 
Specifications and is currently included 
in the Westinghouse Owners Group 
(WOG) MERITS Technical 
Specifications, which are under review 
by the NRC. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a no 
significant hazards consideration exists 
as stated in 10 CFR 50.92(c). A proposed 
amendment to an operating license 
involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment will not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

The licensee, in its submittal of 
October 18, 1990, evaluated the 
proposed changes against the significant 
hazards criteria of 10 CFR 50.92 and 
against the Commission guidance 
concerning application of this standard. 
Based on the evaluation given below, 
the licensee has concluded that the 
proposed changes do not involve a 
significant hazards consideration. The 
licensee's evaluation is as follows: 

1. Does the change involve a significant 
increase in the probability or 
consequences of an accident previously 
evaluated? 

The proposed revision does not change any 
of the FSAR Update accident analyses initial 
conditions or results. Allowing either a full 
incore flux map er symmetric thimble 
measurement in the event that a single power 
range channel becomes inoperable, and one 
or more symmetric thimbles is unavailable 
for flux mapping, is warranted because the 
full incore map provides the most accurate 
representation of core power distribution and 
there is no effect on the FSAR Update 
accident analyses results. 

Therefore, the proposed change does not 
involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. 

2. Does the change create the possibility of 
@ new or different kind of accident [from 
any accident] previously evaluated? 


Allowing either a full incore flux map or 
symmetric thimble measurement in the event 
that a single power range channel becomes 
inoperable and one or more symmetric 
thimbles is unavailable for flux mapping‘does 
not require any physical alteration to any 
plant system nor does it change the method 
by which any safety related system performs 
its function. 

Therefore, the proposed change does not 
create the possibility of a new or different 
kind of accident from any accident previously 
evaluated. 

3. Does the change involve a significant 

reduction in a margin of safety? 

Allowing either a full incore flux map or 
symmetric thimble measurement in the event 
that a single power range channel becomes 
inoperable and one or more symmetric 
thimbles is unavailable for flux mapping will 
not change any accident analysis 
assumptions, initial conditions or results. 

Therefore, the proposed change does not 
involve a significant reduction in a margin of 
safety. 

The NRC staff has reviewed the 
proposed change and the licensee’s no 
significant hazards consideration 
determination and finds them 
acceptable. Therefore, the staff proposes 
to determine that the change does not 
involve a significant hazards 
consideration. 

Local Public Document Room 
location: California Polytechnic State 
University Library, Government 
Documents and Maps Department, San 
Luis Obispo, California 93407. 

Attorneys for licensee: Richard R. 
Locke, Esq., Pacific Gas and Electric 
Company, P.O. Box 7442, San Francisco, 
California 94120 and Bruce Norton, Esq., 
c/o Pacific Gas and Electric Company, 
P.O. Box 7442, San Francisco, California 
94120. 

NRC Project Director: James E. Dyer 


Portland General Electric Company, et 
al., Docket No. 50-344, Trojan Nuclear 
Plant, Columbia County, Oregon 


Date of amendment request: January 
31, 1989 

Description of amendment request: 
The proposed amendment would revise 
the Trojan Technical Specifications by 
incorporating numerous e¢torial 
corrections and clarifications, and by 
making Containment Purge Noble Gas 
Monitors PRM-1C and PRM-1D separate 
entries so as to apply appropriate 
footnotes to the PRM-1D entry, and to 
renumber the rest of the Containment 
Purge Monitor entries accordingly. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
as stated in 10 CFR 50.92(c). A proposed 
amendment to an operating license for a 
facility involves no significant hazards 
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consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

The licensee has evaluated the 
proposed amendment against the 
standards of 10 CFR 50.92, and has 
determined the following: 

1. Does the proposed license amendment 
involve a significant increase in the 
probability or consequences of an 
accident? 

The first change corrects references 
between Technical Specification sections. 
This is an editorial change and has no effect 
on the probability or consequences of an 
accident. 

The second change adds a requirement for 
a waste gas holdup system oxygen monitor 
alarm in the control room to Table 3.3-13. 
This change makes Table 3.3-13 consistent 
‘With Technical Specification 4.11.2.6.1 and is 
administrative in nature. As such, this change 
has no effect on the probability or 
consequences of an accident. 

The third change makes the requirements 
for PRMs 1C and 1D consistent between the 
different functions the monitors can perform 
in Tables 3.3-13 and 4.3-9. The change also 
clarifies the TTS to more clearly describe 
how source checks and channel functional 
tests are performed for PRM-1D. This channel 
has an installed keep-alive source which 
maintains the channel reading above zero. 
The source check is accomplished by 
verifying that the channel is indicating above 
zero. The channel functional test is 
accomplished by reducing the alarm trip 
setpoint below the level of the keep-alive 
source. Neither the type of test required by 
the TTS nor the frequency is altered by this 
change. No change is proposed to actual 
Plant equipment design, procedures, or 
operations. This administrative change, 
therefore, does not increase the probability or 
consequences of a previously evaluated 
accident. 

The fourth change corrects the number for 
the Containment purge effluent monitoring 
flow rate measuring device in Table 3.3-13, 
Item 3c.d. This is an editorial change and has 
no effect on the probability or consequences 
of an accident. 

The fifth change adds condenser air ejector 
noble gas monitor PRM-6B to the gaseous and 
effluent monitoring instrumentation to Tables 
3.3-13 and 4.3-9. This change helps ensure 
monitoring of the condenser air ejector noble 
gas monitor without reliance on the Action 
statement. This change has no effect on the 
probability or consequences of an accident. 

The sixth change removes the footnote 
referring to the installation of the moisture 
removal system for the condenser air ejector 
monitoring system in Table 3.3-13. The 
moisture removal system is installed and the 
footnote is no longer applicable. This is an 
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editorial change and has no effect on the 
probability or consequences of an accident. 

The seventh change deletes the channel 

eck requirement for the Containment 
effluent; Auxiliary Building and condenser air 
ejector post-accident iodine samplers and 
replaces this surveillance requirement with a 
monthly Channel Functional Test. The iodine 
samplers provide post-accident dose 
information and have no effect on the 
probability or consequences of an accident. 

The eighth change corrects a typographical 
error by capitalizing the “M” for the monthly 
channel functional test in Table 4.3-9, Item 6.e 
and has no effect on the probability or 
consequences of an accident. 

The ninth change adds footnote “f’, which 
describes the principal gamma emitters to all 
of the principal gamma emitter entries in 
Table 4.11-1. This is an editorial change and 
has no effect on the probability or 
consequences of an accident. 

The tenth change adds a clarification to 
footnotes * and ** of Table 4.11-1 that the 10° 
{microcurie]/ml limit for taking samples for 
compositing excludes dissolved and 
entrained gases. The samples are for effluent 
monitoring and there is no increase in the 
probability or consequences of an or. 

The eleventh change corrects a 
typographical error in Table 4.11-1 ine 
** by changing 10-5 to 10° and has no effect 
on the probability and consequences of an 
accident. 

The twelfth change corrects the principal 
gamma emitter footnote in Table 4.11-2 to 
footnote “e”. This is an editorial change and 
has no effect on the probability or 
consequences of an accident. 

The thirteenth change corrects duplicate 
reporting requirements for unavailable milk 
or fresh leafy vegetable samples and 
monitoring locations. This change involves 
administrative reporting requirements and 
has no effect on the probability or 
consequences of an accident. 

The last change corrects references 
between Technical Specification sections. 
This is an editorial change and has no effect 
on the probability or consequences of an 
accident. 

2. Does the proposed license amendment 
create the possibility of a new or 
different kind of accident from any 
accident previously evaluated? 

As discussed above, changes 1, 2, 4, 6 and 
8-14 are editorial and administrative and 
have no effect on the accident analysis. 

The third change does not create the 
possibility of a new or different kind of 
accident. The testing requirements for PRM- 
1D are not relevant to accident creation since 
its function is to monitor for the release of 
radioactivity after an accident or release 
occurs. 

The fifth change adds.condenser air ejector 
noble gas monitor PRM-8B to the gaseous and 
effluent monitoring instrumentation in Tables 
3.3-13 and 4.3-9. This monitor is already 
installed and provides additional monitoring 
capability. Its, addition to the Technical 
Specification does not create. the. possibility 
of a new or different kind of accident. 

The seventh change deletes the channel 
check requirement for the Containment 
effluent, Auxiliary Building and condenser 


air ejector.post-accident iodine samplers and 
replaces this surveillance requirement with a 
monthly Channel Functional Test. This is a 
change to a surveillance requirement for an 
existing piece of monitoring equipment and 


. does not create the possibility of a new or 


different kind of accident. 

3. Does the proposed amendment involve a 
significant reduction in a margin of 
safety? 

As discussed above, changes 1, 2, 4, 6 and 
8-14 are editorial and administrative and 
have no éffect on the accident analysis. 

The third change does not involve a 
significant reduction in a margin of safety 
because the change is administrative in order 
to clarify the TTS. No change to Plant 
equipment, procedures, operations or other 
factors affecting the margin of safety is 
proposed. 

The fifth change adds condenser air ejector 
noble gas monitor PRM-6B to the gaseous and 
effluent monitoring instrumentation in Table 
3.3-13. This additional monitoring capability 
increases the operator's ability to detect a 
problem and does not affect the overall 
margin of safety. 

The seventh change deletes the channel 
check requirement for the Containment 
effluent, Auxiliary Building and condenser air 
ejector post-accident iodine samplers and 
replaces the surveillance requirement with a 
monthly Channel Functional Test. The 
samplers provide post-accident dose 
information and have no effect on the margin 
of safety, 

The NRC staff has reviewed the 
licensee's no significant hazards 
consideration determination. Based 
upon this review, the staff agrees with 
the licensee's analysis. Therefore, the. 
NRC staff proposes to determine that 
the amendment request involves no 
significant hazards consideration. 

Local Public Document Room 
location: Branford Price Millar Library, 
Portland State University, 934 S.W. 
Harrison Street, P.O. Box 1151, Portland, 
Oregon 97207 

Attorney for licensee: Leonard A. 
Girard, Esq., Portland General Electric 
Company, 121 S.W. Salmon Street, 
Portland, Oregon 97204 

NRR Project Director: James E. Dyer, 
Acting 


Southern California Edison Company, et 
al., Docket Ne. 50-206, San Onofre 
Nuclear Generating Station, Unit No. 1, 
San Diego County, California 


Date of amendment request: March 6, 
1990, and supplement dated October 25, 
1990 


Description of amendment request: 
Proposed Change Number (PCN) 216, 
submitted by Amendment Application 
No. 176, proposes to revise Technical 
Specification (TS) 6.4.1 to reflect - 
changes that were made to 10 CFR 55 in 
March 1987. As a result of these 
changes, certain references which are 
cited by TS 6.4.1 are no longer valid. 
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Specifically, Enclosure 1 of the March 
28, 1980, NRC letter to all licencees and 
Appendix A of 10 CFR 55 are no longer 
valid references. PCN-216'makes the 
necessary corrections to TS 6.4.1 in this 
regard. 

In addition to the change in TS 6.4.1, 
PCN-216 also proposes to make changes 
throughout the Technical Specifications 
to correct typographical and editorial 
errors that currently exist. 

’ Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
as stated in 10 CFR 50.92(c). A proposed 
amendment to an operating license for a 
facility involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 


The licensee has evaluated the 
proposed amendment against the 
standards of 10 CFR 50.92, and has 
provided the following no significant 
hazards consideration determination in 
accordance with 10 CFR 50.91(a): 

1. Will operation of the facility in 
accordance with this proposed change 
involve a significant increase in the 
probability or consequences of an 
accident previously evaluated? 

Response: No 

The operation of San Onofre Unit 1 in 
accordance with this proposed change will 
not involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. The nature of the 
proposed change involves the clarification of 
the technical specifications to properly 
contain the correct information. The 
proposed change will improve the quality of 
the technical specifications. The proposed 
changes are administrative in nature and do 
not affect accident probabilities or 
consequences. The changes provide 
corrections to typographical errors and 
editorial oversights. It also updates the 
section on training to be consistent with 
10CFR55. 

Therefore, it is concluded. that operation of 
the facility in.accordance with this proposed 
change will not involve a significant increase 
in the probability of consequences of an 
accident previously evaluated. 

2. Will operation of the facility in 
accordance with this proposed change 
create the possibility of a new or 
‘ different kind of accident from any 
accident previously evaluated? 


Response: No 
As stated above, the proposed revisions 
are administrative in nature and do not 
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creaie any new or different accidents. 
Therefore, it is concluded that operation of 
the facility in accordance with this proposed 
change does not create the possibility of a 
new or different kind of accident from any 
accident previously evaluated. 

3. Will operation of the facility in 
accordance with this proposed change 
involve a significant reduction in a 
margin of safety? 

As stated above, the proposed revisions 
are administrative in nature and do not 
impact any margin of safety. Therefore, it is 
concluded that operation of the facility in 
accordance with this proposed change does 
not involve a significant reduction in a 
margin of safety. 

The NRC staff has reviewed the 
licensee’s no significant hazards 
consideration determination and based 
on that review, it appears that the three 
criteria are satisfied. Therefore, the NRC 
staff proposes to determine that the 
amendment request involves no 
significant hazards consideration. 

Local Public Document Room 
Jocation: Main Library, University of 
California, P.O. Box 19557, Irvine, 
California 92713 

Attorney for licensee: James Beoletto, 
Esquire, Southern California Edison 
Company, P.O. Box 800, Rosemead, 
California 91770 

NRC Project Director: James E. Dyer, 
Acting 


Southern California Edison Company, et 
ai., Docket No. 50-206, San Onofre 
Nuclear Generating Station, Unit No. 1, 
San Diego County, California 


Date.of amendment request: October 
16, 1990 : 

Description of amendment request: 
Proposed Change No. (PCN) 226, which 
was submitted by Amendment 
Application. No, 184, requests a revision 
to the basis for Technical Specification 
(TS) 3.1.4, “Leakage and Leakage 
Detection Systems.” The existing basis 
for the TS 3.1.4 reactor coolant system 
(RCS) leakage rate of 6 gpm credits the 
ability of the RCS to remove decay heat 
during a loss of all alternating current 
power event which lasts for 12 hours. In 
its amendment application, the licensee 
stated that ihe existing basis for the 6 
gpm limit is in error and should credit 
limitations associated with the gas 
handling portion of the radwaste 
system. The proposed change to’ TS 3.1.4 
would correct this error. 

In addition, PCN-226 proposes to add 
a paragraph to the basis of TS 3.1.4 
clarifying that normal flow from both 
the letdown system and the reactor 
coolant pump first stage seals is not 
included in the 6 gpm reactor coolant 
leakage limitation. 

Basis for proposed no significant 
hazards consideration determination: 


‘The Commission has provided 


standards for determining whether.a 
significant hazards consideration exists 
as. stated in 10 CFR.50.92(c). A proposed 
amendment to:an operating license for a 
facility involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 


The licensee has evaluated the 
proposed amendment against the 
standards of 10 CFR 50.92, and has 
provided the following no significant 
hazards consideration determinations as 
required by 10 CFR 50.91(a): 

1. Will operation of the facility in 
accordance with this proposed change 
involve a significant increase in the 
probability or consequences of an 
accident previously evaluated? 

Response: No 

The proposed change does not change 
either the operation of the plant or the design 
basis of the plant. Only the Basis of 
Technical Specification 3.1.4 is changed. The 
basis for the 6 gpm leakage limitation is the 
long term capacity of certain parts of the 
radwaste system. If the leakage is greater 
than 6 gpm for an extended period of time, it 
would be possible to exceed the capacity of 
certain parts of the radwaste system. This 
proposed change revises the existing basis to 
state this more clearly. The current basis 
states that a 6 gpm leakage value is based on 
the capability to remove decay heat with a 6 
gpm leakage during a loss of power event 
lasting up to 12 hours. This statement was the 
basis for the reactor coolant leakage rate of 
10 gpm in. the late 1960's before it was 
reduced to 6 gpm in 1972 in order not to 
exceed the limitations of the radwaste 
system. The discussion of the ability to 
remove decay heat is no longer current with 
plant commitments and has been removed 
from the Basis by this proposed change. 
Because this change updates only the basis 
section of Technical Specification 3.1.4, 
operation of the facility in accordance with 
this change will not involve a significant 
increase in the probability or consequences 
of an accident previously evaluated. 

2. Will operation of the facility in 
accordance with this proposed change 
create the possibility of a new or 
different kind of accident from any 
accident previously evaluated? 

Response: No 

This proposed change does not change the 
operation of the plant or the design basis of 
the plant. This change only updates the:basis 
of Technical Specification 3.1.4 to clarify the 
basis for the 6 gpm leakage limitation as 
discussed above in Question 1. Therefore, 
operation of the facility in accordance with 
this proposed change will not create the 
possibility of a new or different kind of 
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accident from any accident previously 
evaluated. 

3. Will operation of the facility in 
accordance with this proposed change 
involve a significant reduction in [the] 
margin of safety? 

Response: No 

This change only updates the Basis of 
Technical Specification 3.1.4 and does not 
affect the operation of the facility or involve 
a reduction in [the] margin of safety. The 
basis for the 6 gpm reactor coolant leakage 
limitation is clarified to be based on 
equipment limitations. The discussion of the 
ability to remove decay heat with a leakage 
rate of 6 gpm during a loss of power event 
lasting up to 12 hours is no longer current and 
has been removed. Because the operation of 
the facility is not altered by this proposed 
change, there will be no impact on a margin 
of safety. 

The NRC staff has reviewed the 
licensee’s no significant hazards 
consideration determination and, based 
on that review, it appears that the three 
criteria are satisfied. Therefore, the NRC 
staff proposes to determine that the 
amendment request involves no 
significant hazards consideration. 

Local Public Document Room 
location: Main Library, University of 
California, P.O. Box 19557, Irvine, 
California 92713 

Attorney for licensee: James Beoletto, 
Esquire, Southern California Edison 
Company, P.O. Box 800, Rosemead, 
California 91770 

NRC Project Director: James E. Dyer, 
Acting i 


Virginia Electric and Power Company, 
Docket Nos. 50-280 and 50-281, Surry 
Power Station, Unit Nos. 1 and 2, Surry 
County, Virginia 


Date of amendment request: March 8, 
1990 

Description of amendment request: 
The proposed amendmerts would 
eliminate the monthly flush 
requirements for the sensitized stainless 
steel piping installed in primary and 
safety systems. Instead of being flushed 
on a monthly basis, the sensitized steel 
systems would be flushed on an as 
necessary basis whenever chlorides 
and/or fluorides exceed 0.15 ppm in the 
refueling water storage tank (RWST) 
and as a minimum at each refueling 
outage in conjunction with safety 
system flow testing. In addition, a 
requirement to sample the RWST on a 
weekly basis to check the chlorides 
and/or fluorides would be included. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
(10 CFR 50.92(c)). A proposed 
amendment to an operating license for a 
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facility involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. The licensee evaluated 
the proposed change against the three 
criteria above and has determined that 
the proposed change would not: 

1. Involve a significant increase in the 
probability or consequences of an 
accident previously evaluated. 
Eliminating the requirement to flush 
safety system piping. when the water 
chemistry does not exceed 0.15 ppm 
chlorides and/or fluorides, does not alter 
plant operation or plant design in any 
manner. The RWST will be sampled 
weekly to monitor Cl and F 
concentrations. As long as the Cl and/or 
F concentration remains below 0.15 ppm 
the potential for stress corrosion 
cracking of the sensitized piping is 
precluded. 

. Create the possibility of a new or 
different kind of accident from any 
accident previously evaluated. [The 
proposed change does] not involve any 
physical alterations to the plant or to 
procedures which introduce any new or 
unique operational modes or accident 
precursors. Additionally, the proposed 
[change] [is] consistent with industry 
experience in that sensitized stainless 
steel is not susceptible to stress 
corrosion cracking when chlorides and/ 
or fluorides concentrations are less than 
0.15 ppm. 

. Involve a significant reduction in the 
margin of safety. The system operation 
and design are not altered by this 
change. Modification/clarification of 
pipe flush frequencies to eliminate 
flushing that is not required does not 
reduce any margin of safety. 
Additionally, the current safety analysis 
remains bounding; therefore, no margin 
of safety is reduced by this change. 

The staff has reviewed the licensee's 
no significant hazards consideration 
determination and agrees with the 
licensee's analysis. Accordingly, the 
staff proposes to determine that the 
proposed amendments do not involve a 
significant hazards consideration. 

Local Public Document Room 
Jocation: Swem Library, College of 
William and Mary, Williamsburg, 
Virginia 23185. 

Attorney for licensee: Michael W. 
Maupin, Esq., Hunton and Williams, 
Post Office Box 1535, Richmond, 
Virginia 23213. 


NRC Project Director: Herbert N. 
Berkow 


Wisconsin Public Service Corporation, 
Docket No. 50-305, Kewaunee Nuclear 
Power Plant, Kewaunee County, 
Wisconsin 

Date of amendment request: 
September 17, 1990 

Description of amendment request: 
The proposed changes would revise the 
Kewaunee Nuclear Power Plant (KNPP) 
Technical Specifications (TS) and 
Facility Operating License No. DPR-43. 
Specifically, the proposed changes 
would add the NRC standard fire 
protection license condition to the 
Kewaunee operating license, and 
relocate fire protection requirements 
from the TS to the KNPP Fire Protection 
Program, which has been incorporated 
by reference into the KNPP Updated 
Safety Analysis Report (USAR). The 
proposed changes have been developed 
in accordance with the guidance 
contained in NRC Generic Letters 86-10 
and 88-12, and are consistent with NRC 
and industry efforts to simplify the TS. 

The proposed changes include the 
following actions: (1) Replace Section 
2.c.(3) of the KNPP Operating License 
with the standard license condition 
statement as shown in Generic Letter 
86-10, Section F and as recommended by 
Generic Letter 88-12. (2) Delete TS 
Sections 3.15, “Fire Protection System 
Limiting Conditions for Operation,” and 
4.15, “Fire Protection System 
Surveillance Requirements,” and 
relocate the requirements into the KNPP 
Fire Protection Plan. (3) Delete TS 
4.6.a.7, the 18-month test of emergency 
lighting required by 10 CFR 50 Appendix 
R, and relocate the requirement to the 
KNPP Fire Protection Plan. (4) Delete 
Item 7 of TS Table 4.1-3, surveillance 
requirements for fire detection systems, 
fire suppression systems, and fire 
barriers, and relocate the requirements 
in the KNPP Fire Protection Plan. (5) 
Delete TS 6.2.2.g and 6.4.2 which 
concern fire response team requirements 
and incorporate in the KNPP Fire 
Protection Plan. {6) Add the KNPP Fire 
Plan to the list of plans in TS 6.5.1.6.e 
which the Plant Operational Review 
Committee is responsible for reviewing. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
(10 CFR 50.92(c)). A proposed 
amendment to an operating license for a 
facility involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) Involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) Create the possibility of 


a new or different kind of accident from 
any accident previously evaluated; or (3) 
Involve a significant reduction in a 
margin of safety. 

The licensee has determined that the 
proposed change does not involve a 
significant hazards consideration on the 
basis of the following analysis, which 
was provided in its submittal of 
September 17, 1990: 

1) The proposed change does not involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated. Generic Letter 88-12 
encourages licensees to remove 
unnecessary fire protection technical 
specifications and incorporate the TS 
require ments into the Fire Protection 
Program. The TS requirements con 
cerning fire protection have been 
incorporated into the KNPP Fire Plan, as 
referenced by the KNPP USAR. This 
change is administrative only and does 
not affect current plant practices; 
therefore, it will not significantly 
increase the probability or consequences 
of an accident previously evaluated. 

2) The proposed change does not create the 
possibility of a new or dif ferent kind of 
accident from any accident previously 
evaluated. The proposed change does not 
involve any physical alterations of plant 
configurations, changes to setpoints, or 
operating parameters. It is an 
administrative change only and retains 
all existing fire protec tion requirements, 
therefore, it does not create the 
possibility of a new or different kind of 
accident. 

3) The proposed change does not involve a 
significant reduction in a margin of 
safety. This change is in accordance with 
Generic Letter 86-10 and 88-12 guidelines 
for incorporating the Fire Protection 
Program into the KNPP USAR. This 
change is administrative only and 
insures that the KNPP Fire Plan will be 
on a consistent status with other plant 
features described in-the USAR. The 
KNP?P Fire Plan retains all existing Fire 
Protection requirements and therefore an 
equivalent level of protection has been 
assured without a reduction in a margin 
of safety. 

The NRC staff has made a preliminary 
review of the licensee’s analyses of the 
proposed changes and agrees with the 
licensee's conclusion that the three 
standards in 10 CFR 50.92(c) are met. 


' Therefore, the staff proposes to 


determine that the proposed amendment 
does not involve a significant hazards 
consideration. ; 

Local Public Document Room 
location: University of Wisconsin 
Library Learning Center, 2420 Nicolet 
Drive, Green Bay, Wisconsin 54301. 

Attorney for license: David Baker, 
Esq. Foley and Lardner, P. O. Box 2193, 
Orlando, Florida, 31082. 

NRC Project Director: John N. 
Hannon. 
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Previously Published Notices of 
Consideration of Issuance of 
Amendments to Operating Licenses and 
Proposed No Significant Hazards 
Consideration Determination and 
Opportunity for Hearing 


The following notices were previously 
published as separate individual 
notices. The notice content was the 
same as above. They were published as 
individual notices either because time 
did not allow the Commission to wait 
for this biweekly notice or because the 
action involved exigent circumstances. 
They are repeated here because the 
biweekly notice lists all amendments 
issued or proposed to be issued 
involving no significant hazards 
consideration. ' 

For details, see the individual notice 
in the Federal Register on the day and 
page cited. This notice does not extend 
the notice period of the original notice. 


Gulf States Utilities Company, Docket 
No. 50-458, River Bend Station, Unit 1 
West Feliciana Parish, Louisiana 


Date of application for amendment: 
August 22, 1990 and supplemented by 
letter dated October 17, 1990 

Brief description of amendment 
request: The proposed amendment 
would permanently disable the steam 
condensing mode (SCM) of the residual 
heat removal (RHR) system. The August 
22, 1990, submittal was previously 
noticed September 19, 1990 (55 FR 
38602), and described Gulf States 
Utilities Company's (GSU’s) plans to 
weld plugs in the steam supply lines. 
Due to the exposure rates predicted 
using this method, GSU provided 
supplemental information in the October 
17, 1990, letter which described removal 
of two valves in each of the steam 
supply lines in the auxiliary building 
and installation of a blind flange in 
place of each valve. The two methods 
accomplish the same purpose, closing 
off the steam supply lines, but the latter 
will result in lower worker exposures. 
The Technical Specification 
modifications originally proposed 
remain unchanged. 

Date of individual notice in Federal 


Register: October 24, 1990 (55 FR 42921) - 


Expiration date of individual notice: 
November 23, 1990 i 

Local Public Document Room 
location; Government Documents 
Department, Louisiana State University, 
Baton Rouge, Louisiana 70803 


Sacramento Municipal Utility District, 
Docket No. 50-312, Rancho Seco Nuclear 
Generating Station, Sacramento County, 
California 


Date of amendment request: April 26, 
1990 

Brief description of amendment 
request: The Sacramento Municipal 
Utility District (SMUD, The District) has 
decided to permanently cease 
operations at the Rancho Seco Nuclear 
Generating Station. The Rancho Seco 
reactor has been defueled and the 
reactor fuel is currently stored in the on 
site spent fuel pool. The proposed 
amendment would modify the license to 
a possess-but-not-operated status 
(“possession only license”). This 
proposed amendment would allow 
SMUD to possess special nuclear 
material, but not operate the nuclear 
reactor by removing the authority to 
operate. 

Date of publication of individual 
notice in Federal Register: October 10, 
1990 (55 FR 41280) 

Expiration date of individual notice: 
November 8, 1990 

Local Public Document Room 
Jocation: Martin Luther King Regional 
Library, 7340 24th Street Bypass, 
Sacramento, California 95822. 


Notice of Issuance of Amendment to 
Facility Operating License 


During the period since publication of 
the last biweekly notice, the 
Commission has issued the following 
amendments. The Commission has 
determined for each of these 
amendments that the application 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission's rules and regulations in 10 
CFR Chapter I, which are set forth in the 
license amendment. 

Notice of Consideration of Issuance of 
Amendment to Facility Operating 
License and Proposed No Significant 
Hazards Consideration Determination 
and Opportunity for Hearing in 
connection with these actions was 
published in the Federal Register as 
indicated. No request for a hearing or 
petition for leave to intervene was filed 
following this notice. 

Unless otherwise indicated, the 
Commission has determined that these 
amendments satisfy the criteria for 
categorical exclusion in accordance 
with 10 CFR 51.22. Therefore, pursuant 
to 10 CFR 51.22(b), no environmental 
impact statement or environmental 
assessment need be prepared for these 
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amendments. If the Commission has 
prepared an environmental assessment 
under the special circumstances 
provision in 10 CFR 51.12{b) and has 
made a determination based on that 
assessment, it is so indicated. 

For further details with respect to the 
action see (1) the applications for 
amendments, (2) the amendments, and 
(3) the Commission’s related letters, 
Safety Evaluations and/or 
Environmental Assessments as 
indicated. All of these items are 
available for public inspection at the 
Commission's Public Document Room, 
the Gelman Building, 2120 L Street, 
N.W., Washington, D.C., and at the local 
public document rooms for the 
particular facilities involved. A copy of 
items (2) and (3) may be obtained upon 
request addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, Attention: Director, Division 
of Reactor Projects. 


Alabama Power Company, Docket Nos. 
50-348 and 50-364, Joseph M. Farley 
Nuclear Plant, Units 1 and 2, Houston 
County, Alabama. 


Date of requested amendments: 
August 16, 1990. 

Brief description of amendments: The 
amendments modify the Technical 
Specifications to specify the 
requirements for the repair of a steam 
generator tubes by installation of 
sleeves with laser welded joints, using a 
methodology developed by 
Westinghouse. The amendments also 
include criteria for allowable wall 
degradation in the sleeve and for the 
tube in the region of the sleeve to tube 
joint. 

Date of issuance: October 22, 1990 

Effective date: October 22, 1990 

Amendment Nos.: 85 and 78 

Facility Operating License Nos. NPF-2 
and NPF-8. Amendments revise the 
Technical Specifications. 

Date of initial notice in Federal 
Register: September 19, 1990 (55 FR 
38598) The Commission's related 
evaluation of the amendments is 
contained in a Safety Evaluation dated 
October 22, 1990. 

No significant hazards consideration 
comments received: No 

Local Public Document Room 
Jocation: Houston-Love Memorial 
Library, 212 W. Burdeshaw Street, P. O. 
Box 1369, Dothan, Alabama’36302 


Boston Edison Company, Docket No. 50- 
293, Pilgrim Nuclear Power Station, 
Plymouth County, Massachusetts 


Date of application for amendment: 
December 11, 1989 





drief description of amendment: The 
amendment changes the minimum 
acceptable core spray pump flow rate 
for each pump from the current technical 
specification limit of 3600 gpm to 3300 
gpm. 

Date of issuance: October 22, 1990 

Effective date: October 22, 1990 

Amendment No.: 131 

Facility Operating License No. DPR- 
35: Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: January 24, 1990 (55 FR 2432) 
The Commission's related evaluation of 
the amendment is contained in a Safety 
Evaluation dated October 22, 1990. 

No significant hazards consideration 
comments received: No 

Local Public Document Room 
location: Plymouth Public Library, 11 
North Street, Plymouth, Massachusetts 
02360. 


Carolina Power & Light Company, et al., 
Docket No. 50-325, Brunswick Steam 
Electric Plant, Unit 1, Brunswick County, 
North Carolina 


Date of application for amendment: 
March 29, 1989, as supplemented on June 
27, and October 8, 1990. 

Brief description of amendment: The 
amendment changes the Technical 
Specifications to implement an 
expanded operating domain. The 
expansion of the operating domain 
allows the fuel cycle economics to be 
enhanced through implementation of 
flow control spectral shift operation and 
increased core flow coast down 
capability. 

Date of issuance: October 23, 1990 

Effective date: October 23, 1990 

Amendment No.: 147 

Facility Operating-License No. DPR- 
71: Amendment revises the Technical 
Specifications. 

Date of initial notice in Federal 
Register: August 9, 1989 (55 FR 32706) 
The June 27, and October 8, 1990, 
submittals provided updated Technical 
Specifications pages and did not alter 
the action proposed or affect the initial 
determination published in the Federal 
Register on August 9, 1989. The 
Commission's related evaluation of the 
amendment is contained in a Safety 
Evaluation dated October 23, 1990. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: University of North Carolina at 
Wilmington, William Madison Randall 
Library, 601 S. College Road, 
Wilmington, North Carolina 28403-3297. 


Carolina Power & Light Company, et al., 
Docket Nos. 50-325 and 50-324, 
Brunswick Steam Electric Plant, Units 1 
and 2, Brunswick County, North 
Carolina 


Date of application for amendments: 
February 15, 1989, as supplemented 
February 23, and Ocotober 23, 1990. 

Description of amendments: The 
amendments revise the description of 
Action 23 associated with Table 3.3.2-1, 
Isolation Actuation Instrumentation, to 
differentiate between the actions to be 
taken in Operational Conditions 1, 2, 
and 3 and the actions to be taken for 
Operational Conditions 5 and *. 

Date of issuance: October 25, 1990 

Effective date: October 25, 1990 

Amendment Nos.: 148 and 178 

Facility Operating License Nos. DPR- 
71 and DPR-62. Amendments revise the 
Technical Specifications. 

Date of initial notice in Federal 
Register: July 26, 1989 (54 FR 31102). The 
February 23, and October 23, 1990, 
letters revised the Technical 
Specifications pages to incorporate 
changes related to recently issued 
license amendments and did not change 
the initial determination of no 
significant hazards consideration as 
published in the Federal Register. The 
Commission's related evaluation of the 
amendments is contained in a Safety 
Evaluation dated October 25, 1990. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: University of North Carolina at 
Wilmington, William Madison Randall 
Library, 601 S. College Road, 
Wilmington, North Carolina 28403-3297. 


Commonwealth Edison Company, 
Docket Nos. 50-295 and 50-304, Zion 
Nuclear Power Station, Units 1 and 2, 
Lake County, Illinois 


Date of application for amendments: 
October 17, 1986, as supplemented 
October 22, 1987 

Brief description of amendments: 
These amendments modify the Zion 
Technical Specifications to remove 
references to the initial baseline 
inservice inspection and to a specific 
version of the ASME Section XI Code. 

Date of issuance: October 31, 1990 

Effective date: October 31, 1990 

Amendment Nos.: 120 and 109 

Facility Operating License Nos. DPR- 
39 and DPR-48. The amendment revised 
the Technical Specifications. 

Date of initial notice in Federal 
Register: December 17, 1986 (51 FR 
45195) The October 22, 1987 submittal 
provided additional clarifying 
information and did not change the 
initial no significant hazards 
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consideration determination. The 
Commission's related evaluation of the 
amendment is contained in a Safety 
Evaluation dated October 31, 1990. 

No significant hazards consideration 
comments received: No 

Local Public Document Room 
location: Waukegan Public Library, 128 
N. County Street, Waukegan, Illinois 
60085. 

NRC Project Director: Richard J. 
Barrett 


Detroit Edison Company, Docket No. 50- 
341, Fermi-2, Monroe County, Michigan 


Date of application for amendment: 
December 7, 1989 

Brief description of amendment: This 
amendment revises the Technical 
Specification (TS) by removing the 
existing footnote on the Limiting 
Condition for Operation to Section 
3.6.4.1 of the TS, which deals with 
Suppression Chamber Vacuum Breakers. 
The amendment also indicated that it 
supersedes the licensee's application 
dated December 22, 1988. 

Date of issuance: October 22, 1990 

Effective date: October 22, 1990 

Amendment No.: 61 

Facility Operating License No. NPF- 
43. The amendment revises the 
Technical Specifications 

Date of initial notice in Federal 
Register: September 19, 1990 (55 FR 
38599) The Commission's related 
evaluation of the amendment is 
contained in a Safety Evaluation dated 
October 22, 1990. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Monroe County Library 
System, 3700 South Custer Road, 
Monroe, Michigan 48161. 


Entergy Operations, Inc., Docket No. 50- 
313, Arkansas Nuclear One, Unit No. 1, 
Pope County, Arkansas 


Date of amendment request: August 8, 
1990 

Brief description of amendment: The 
amendment revised portions of 
Technical Specification 2.1 (Safety 
Limits, Reactor Core), 2.3 (Limiting 
Safety System Settings, Protective 
Instrumentation), 3.1.7 (Moderator 
Temperature Coefficient of Reactivity), 
and 3.5.2 (Control Rod Group and Power 
Distribution Limits). The changes 
support the reload for Cycle 10. 

Date of issuance: October 29, 1990 

Effective date: October 29, 1990 

Amendment No.; 137 

Facility Operating License No. DPR- 
51. Amendment revised the Technical 
Specifications. 
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Date of initial notice in Federal 
Register: September 19, 1990 (55 FR 
38602) The Commission's related 
evaluation of the amendment is 
contained in a Safety Evaluation dated 
October 29, 1990. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Tomlinsor Library, Arkansas 
Tech University, Russellville, Arkansas 
72801 


Georgia Power Company, Oglethorpe 
Power Corporation, Municipal Electric 
Authority of Georgia, City of Dalton, 
Georgia, Dockets Nos. 50-424 and 50-425, 
Vogtle Electric Generating Plant, Units 1 
and 2, Burke County, Georgia 


Date of application for amendments: 
July 28, 1989 

Brief description of amendments: The 
amendments revise Technical 
Specification 3.4.9, “Pressure/ 
Temperature Limits,” and the associated 
bases concerning the number of 
effective full power years (EFPY) for 
which the Vogtle Unit 1 heatup and 
cooldown curves are applicable. The 
applicability of the Vogtle Unit 1 curves 
decreased from 16 EFPY to 13 EFPY 
based on an analysis performed by 
Westinghouse Electric Corporation in 
response to Generic Letter 88-11. 

Date of issuance: October 19, 1990 

Effective date: October 19, 1990 

Amendment Nos.: 36 and 16 

Facility Operating License Nos. NPF- 
68 and NPF-81: Amendments revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register: November 11, 1989 (54 FR 
46149) The Commission's related 
evaluation of the amendments is 
contained in a Safety Evaluation dated 
October 19, 1990. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Burke County Library, 412 
Fourth Street, Waynesboro, Georgia 
30830 


Illinois Power Company and Soyland 
Power Cooperative, Inc., Docket No. 50- 
461, Clinton Power Station, Unit No. 1, 
DeWitt County, Illinois 


Date of application for amendment: 
November 20, 1989 

Description of amendment request: 
This amendment revised the Technical 
Specifications to extend the allowed 
outage time for an inoperative automatic 
Self Test System (STS) in plant 
operating modes 4 and 5 and to use the 
STS in manual mode when its automatic 
mode is inoperative with an increased 
Surveillance Test Interval for the STS in 
manual test mode. 


Date of issuance: November 1, 1990 
Effective date: November 1, 1990 
Amendment No.: 52 

Facility Operating License No. NPF- 
62. The amendment revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register: September 5, 1990 (55 FR 
36343) The Commission’s related 
evaluation of the amendment is 
contained in a Safety Evaluation dated 
November 1, 1990 

No significant hazards consideration 
comments received: No 

Local Public Document Room 
location: The Vespasian Warner Public 
Library, 120 West Johnson Street, 
Clinton, Hlinois 61727. 4 


Illinois Power Company and Soyland 
Power Cooperative, Inc., Docket No. 50- 
461, Clinton Power Station, Unit No. 1, 
DeWitt County, Illinois 


Date of application for amendment: 
November 20, 1989 

Description of amendment request: 
This amendment revised Technical 
Specification 4.0.2 and its associated 
BASES to remove the 3.25 limit on 
extending surveillance intervals and 
Technical Specification 5.2.3 to revise 
the value for the Secondary 
Containment minimum free volume 
provided in that Specification. 

Date of issuance: November 1, 1990 

Effective date: November 1, 1990 

Amendment No.: 53 

Facility Operating License No. NPF- 
62. The amendment revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register: September 5, 1990 (55 FR 
36344) The Commission’s related 
evaluation of the amendment is 
contained in a Safety Evaluation dated 
November 1, 1990. 

No significant hazards consideration 
comments received: No 

Local Public Document Room 
location: The Vespasian Warner Public 
Library, 120 West Johnson Street, 
Clinton, Illinois 61727. 


Indiana Michigan Power Company, 
Dockets Nos. 50-315 and 50-316, Donald 
C. Cook Nuclear Plant, Units Nos. 1 and 
2, Berrien County, Michigan 


Date of application for amendments: 
June 25, 1990 as amended August 14, 
1980 

Brief description of amendments: The 
amendments allow the use of posted 
roped-off areas with flashing lights in 
lieu of locked doors for contro! of entry 
into high radiation areas under certain 
plant conditions. 

Date of issuance: October 24, 1990 

Effective date: October 24, 1990 

Amendments Nos.: 150/136 
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Facility Operating Licenses Nos. 
DPR-58 and DPR-74. Amendments 
revised the Technical Specifications. 

Date of initial notice in Federal 
Register: September 18, 1990 (55 FR 
38424). The Commission’s related 
evaluation of the amendments is 
contained in a Safety Evaluation dated 
October 24, 1990. 

No significant hazards consideration 
commenis received: No. 

Local Public Document Room 
location: Maude Preston Palenske 
Memorial Library, 500 Market Street, St. 
Joseph, Michigan 49085. 


Nebraska Public Power District, Docket 
No. 50-298, Cooper Nuclear Station, 
Nemaha County, Nebraska 


Date of amendment request: April 3, 
1990, as supplemented August 17, 1990. 

Brief description of amendment: The 
amendment changes the Technical 
Specifications to clarify that the 
definition of the term “Instrument 
Calibration” in Specification 1.1.2 
involves only the verification of the 
operability for resistance temperature 
detectors and thermocouples used as 
sensors in instrument channels rather 
than removal and calibration of these 
sensors. 

Date of issuance: November 1, 1990 

Effective date: November 1, 1990 

Amendment No.: 135 

Facility Operating License No. DPR- 
46. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: May 16, 1990 (55 FR 20360) The 
August 17, 1990 submittal provided 
additional clarifying information and did 
not change the finding of the initial 
notice. 

The Commission’s related evaluation 
of the amendment is contained in a 
Safety Evaluation dated November 1, 
1990. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Auburn Public Library, 118 
15th Street, Auburn, Nebraska 68305. 


Northeast Nuclear Energy Company, 
Docket No. 50-245, Millstone Nuclear 
Power Station, Unit No. 1, New London 
County, Connecticut 


Date of application for amendment: 
August 22, 1990 

Brief description of amendment: The 
change to the Technical Specifications 
(TS) revises the definition of 
surveillance in TS 1.0.X by deleting the 
requirement that the combined time 
interval for any three consecutive 
surveillance intervals is not to exceed 
3.25 times the specific surveillance 





47584 


interval. The TS change request was. 
made in response to Generic Letter 89- 
14, “Line-Item Improvements in 
Technical Specifications -Removal of 
the.3.25 Limit on Extending Surveillance 
Intervals.” 

Date of issuance: November 1, 1990 

Effective date: November 1, 1990 

Amendment No.: 47 

Facility Operating License No. DPR- 
21. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: September 19, 1990 (55 FR 
38603) The Commission's related 
evaluation of the amendment is 
contained in a Safety Evaluation dated 
November 1, 1990. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Learning Resources Center, 
Thames Valley State Technical College, 
574 New London Turnpike, Norwich, 
Connecticut 06360. 


Northeast Nuclear Energy Company, et 
al., Docket No. 50-336, Millstone Nuclear 
Power Station, Unit No. 2, New London 
County, Connecticut 


_ Date of application for amendment: 
July 13, 1990. 

Brief description of amendment: The 
amendment changes the Technical 
Specifications related to the Control 
Room Emergency Ventilation System 
(CREVS). Specifically, the change 
considers an emergency ventilation 
system to be operable during the 
shutdown and refueling Modes 5 and 6 
with only a normal or an emergency 
power source operable for the system. 
The amendment also provides minor 
modifications to the Technical 
Specifications to provide clarity to 
assure that in the event of one CREVS 
being declared inoperable, the other 
operable CREVS would have an 
operable normal and emergency power 
system available. 

Date of issuance: October 29, 1990 

Effective date: October 29, 1990 

Amendment No.: 149 

Facility Operating License No. DPR- 
65. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: August 22, 1990 (55 FR 34375) 
The Commission's related evaluation of 
the amendment is contained in a Safety 
Evaluation dated October 29, 1990. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Learning Resources Center, 
Thames Valley State Technical College, 
574 New London Turnpike, Norwich, 
Connecticut 06360. 


Northeast Nuclear Energy Company, et 
al., Docket No. 50-423, Millstone Nuclear 
Power Station, Unit No. 3, New London 
County, Connecticut 


Date of application for amendment: 
July 17, 1990 as supplemented by letter 
dated September 18, 1990. 

Brief description of amendment: The 
amendment changes the Millstone Unit 3 
Technical Specifications (TSs) based on 
the recommendations provided by the 
staff in Generic Letter (GL) 87-09 related 
to the applicability of limiting conditions 
for operations (LCO) and the 
surveillance requirements of the TS 3.0 
and 4.0. Specifically, the licensee has 
requested the following-revisions to TS 
3.0.4, 4.0.3 and 4.0.4 as follows: 

Specification 3.0.4 is revised to define 
when its provisions apply; i.e., when the 
affected action statements permit 
continued operation for an unlimited 
period of time, instead of defining when 
the provisions of Specification 3.0.4 do 
not apply. 

Specification 4.0.3 is revised to 
incorporate a 24-hour delay in 
implementing Action Requirements due 
to a missed surveillance when the 
Action Requirements provide a 
restoration time that is less than 24 
hours. 

Specification 4.0.4 is revised to clarify 
that “This provision shall not prevent 
passage through or to OPERATIONAL 
CONDITIONS as required to comply 
with Action Requirements.” 

In addition to the above, a substantial 
number of Limiting Conditions for 
Operation would be changed, consistent 
with the proposed changes to TS 3.0.4. 

Date of issuance: October 30, 1990 

Effective date: October 30, 1990 

Amendment No.: 57 

Facility Operating License No. NPF- 
49. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: August 22, 1990 (55 FR 34377) 
The September 18, 1990 submittal 
provided additional clarifying 
information and did not change the 
original no significant hazards 
consideration determination. The 
Commission's related evaluation of the 
amendment is contained in a Safety 
Evaluation dated October 30, 1990. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Learning Resources Center, 
Thames Valley State Technical College, 
574 New London Turnpike, Norwich, 
Connecticut 06360. 
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Pennsylvania Power and Light 
Company, Docket No. 50-387 
Susquehanna Steam Electric Station, 
Unit 1, Luzerne County Pennsylvania 


Date of application for amendment: 
April 17, 1990 

Brief description of amendment: The 
Amendment revised the Technical 
Specifications to incorporate new 
containment isolation valves in 
Technical Specification Table 3.6.3-1. 

Date of issuance: October 31, 1990 

Effective date: October 31, 1990 

Amendment No.: 101 

Facility Operating License No. NPF- 
14: This amendment revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register: July 11, 1990 (55 FR 26478) The 
Commission's related evaluation of the 
amendment is contained in a Safety 
Evaluation dated October 31, 1990. 

No significant hazards consideration 
comments received: No 

Local Public Document Room 
location: Osterhout Free Library, 
Reference Department, 71.South 
Franklin Street, Wilkes-Barre, 
Pennsylvania 18701. 


Pennsylvania Power and Light 
Company, Docket No. 50-387 
Susquehanna Steam Electric Station, 
Unit 1, Luzerne County, Pennsylvania 


Date of application for amendment: 
July 2, 1990 

Brief description of amendment: The 
amendment changed the Technical 
Specifications (TS) in support of the 
cycle 6 reload. Specifically the following 
TSs and Bases have been changed: 3/ 
4.2.1 Average Planar Linear Heat 
Generation Rate; 3/4.2.3 Minimum 
Critical Power Ratio; 3/4.2.4 Linear Heat 
Generation Rate; 3/4.4.1 Recirculation 
System; B 2.1 bases for Safety Limits; B 
3/4.2.1 bases for Average Planar Linear 
Heat Generation Rate; B 3/4.2.3 bases 
for Minimum Critical Power Ratio; B 3/ 
4.4.1 bases for Recirculation System; 
5.3.1 Fuel Assemblies design; and 5.3.2 
Control Rod Assemblies design. 

Date of issuance: November 2, 1990 

Effective date: November 2, 1990 

Amendment No.: 102 

Facility Operating License No. NPF- 
14: This amendment revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register: August 22, 1990 (55 FR 33992) 
The Commission's related evaluation of 
the amendment is contained in a Safety 
Evaluation dated November 2, 1990. 

No significant hazards:consideration 
comments received: No 

Local- Public Document Room 
location: Osterhout Free Library, 





Federal Register / Vol. 55, No. 220 / Wednesday, November 14, 1990’ / Notices 


Reference Department, 71 South 
Franklin Street, Wilkes-Barre, 
Pennsylvania 18701. 


Power Authority of the State of New 
York, Docket No. 50-333, James A. 
FitzPatrick Nuclear Power Plant, 
Oswego County, New York 


Date of application for amendment: 
June 12, 1890 

Brief description of amendment: 
Incorporates the Residual Heat Removal 
System and the Core Spray System 
containment isolation valves for the 
associated Keep-Full systems into 
Technical Specification Tables 3.7-1 and 
4.7-2. 

Date of issuance: October 24, 1990 

Effective date: October 24, 1990 

Amendment No.: 168 

Facility Operating License No. DPR- 
59: Amendment revised the Technical 
Specification. 

Date of initial notice in Federal 
Register: August 8, 1990 (55 FR 32330) 
The Commission's related evaluation of 
the amendment is contained in a Safety 
Evaluation dated October 24, 1990. 

No significant hazards consideration 
comments received: No 

Local Public Document Room 
location: Penfield Library, State 
University College of Oswego, Oswego, 
New York. 


South Carolina Electric & Gas Company, 
South Carolina Public Service Authority, 
Docket No. 50-395, Virgil C. Summer 
Nuclear Station, Unit No. 1, Fairfield 
County, South Carolina 


Date of application for amendment: 
July 27, 1989, as supplemented 
September 21, 1989, April 10, 1990 and 
May 29, 1990. 

Brief description of amendment: The 
proposed amendment revises 
Surveillance Requirement 4.8.1.1.2 of 
Technical Specification 3/4.8.1., “A.C. 
Sources,” with respect to diesel fuel oil 
storage monitoring, sampling and 
analysis. 

Date of issuance: October 31, 1990. 

Effective date: October 31, 1990. 

Amendment No.: 93 

Facility Operating License No. NPF- 
12. Amendment revises the Technical 
Specifications. 

Date of initial notice in Federal 
Register: January 10, 1990 (55 FR 939) 
The Commission's related evaluation of 
the amendment is contained in a Safety 
Evaluation dated October 31, 1990 

No significant hazards consideration 
comments received: No 

Local Public Document Room 
Jocation: Fairfield County Library, 
Garden and Washington Streets, 
Winnsboro, South Carolina 29180. 


Southern California Edison Company, et 
al., Docket No. 50-206, San Onofre 
Nuclear Generating Station, Unit No. 1, 
San Diego County, California 


Date of amendment request: June 11, 
1990, as supplemented by letter dated 
October 12, 1990 

Description of amendment request: 
The amendment revises Technical 
Specifications (TS) 4.0.3, 4.0.4 and Basis 
Sections 3.0 and 4.0 in accordance with 
Generic Letter 87-09, “Sections 3.0 and 
4.0 of the Standard Technical 
Specifications (STS) on the Applicability 
of Limiting Conditions for Operation and 
Surveillance Requirements.” The change 
adds a provision in TS 4.0.3 allowing a 
delay for up to 24 hours to permit the 
completion of missed surveillances 
before shutdown when the allowable 
outage time limits of the applicable 
action requirements are less than 24 
hours. The amendment also revised TS 
4.0.4 to include a provision which does 
not prevent passage through or to 
operational modes as required to 
comply with action requirements. The 
revision to the Basis for all 
specifications in Sections 3.0 and 4.0 
provides better justification supporting 
their applicability. 

Date of issuance: October 26, 1990 

Effective date: This license 
amendment is effective the date of 
issuance and must be fully implemented 
no later than 30 days from date of 
issuance. 

Amendment No.: 135 

Provisional Operating License No. 
DPR-13: The amendment revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register: July 25, 1990 [55 FR 30311) 
Supplementary information was 
provided by leiter dated October 12, 
1990, which corrected an error that 
existed in the proposed basis for TS 
3.0.4. This information was editorial and 
did not alter the action or affect the no 
significant hazards determination that 
was in the original Federal Register 
notice. The Commission’s related 
evaluation of the amendment is 
contained in a Safety Evaluation dated 
October 26, 1990 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Main Library, University of 
California, P.O. Box 19557, Irvine, 
California 92713. 


Tennessee Valley Authority; Docket No. 
50-328, Sequoyah Nuclear Plant, Unit 2, 
Hamilton County, Tennessee 


Date of applications for amendment: 
January 12, 1990-(TS 89-25 and 89-26) 

Brief description of amendment: This 
amendment revises the Sequoyah 


Nuclear Plant, Unit 2, Technical 
Specifications (TSs) to account for the 
removal of the upper head injection 
system (UHIS) and the deactivation of 
the boron injection tank (BIT) at Unit 2 
during the Unit 2 Cycle 4 refueling - : 
outage. The changes to the TSs for UHIS 
removal delete TS 3/4.5.1.2 on the UHIS; 
revise Tables 3.4-1, 3.6-1, and 3.6-2 on 
the UHIS reactor coolant pressure 
isolation valves, penetrations, and 
containment isolation valves; revise the 
operability requirements in TS 3/4.5.1.1 
on the cold leg injection accumulators; 
decrease the minium flow rates in 
Surveillance Requirement (SR) 4.5.2.h 
for emergency core cooling systems; and 
revise TS 3/4.2.2 to reduce the peaking 
factor limit in the heat flux hot channel 
factor. 

For the BIT deactivaiion, the changes 
to the TSs increase the boron 
concentration in the refueling water 
storage tank in TSs 3/4.1.2.5, 3/4.1.2.6, 
and 3/4.5.5; increase the boron 
concentration in the cold leg injection 
accumulator in TS 3/4.5.1.1; delete TS 3/ 
4.5.4 on the BIT system; and increase the 
minimum volume of the boric acid 
storage system in TS 3/4.1.2.6. In 
addition, the reference to boron 
injection throttle valves will be changed 
to charging pump throttle valves in SR 
4.5.2.g. 

There are also changes to the Bases of 
the affected TSs and the index of the 
TSs. The changes for Sequoyah Unit 1 
were issued by the staff's letter dated 
May 11, 1990 during the Unit 1 Cycle 4 
refueling outage. 

Date of issuance: October 29, 1990 

Effective date: October 29, 1990 

Amendment No.: 131 

Facility Operating Licenses No. DPR- 
79. Amendment revised the Unit 2 
Technical Specifications. 

Date of initial notice in Federal 
Register: February 7, 1990 (55 FR 4279 
and 4280) The Commission's related 
evaluation of the amendment is 
contained in a Safety Evaluation dated 
October 29, 1990. 

No significant hazards consideration 
comments received: No 

Local Public Document Room 
Jocation: Chattanooga-Hamilton County 
Library, 1001 Broad Street, Chattanooga, 
Tennessee 37402. 


Tennessee Valley Authority, Docket No. 
50-328, Sequoyah Nuclear Plant, Unit 2, 
Hamilton County, Tennessee 


Date of application for amendment: 
January 12, 1990 as supplemented by — 
letter dated April 13, 1990. (TS 89-33) 

Brief description of amendment: This 
amendment modifies the Sequoyah 
Nuclear Plant, Unit 2, Technical 





Specifications (TSs) to.permit the use of 
the Vantage 5 Hybrid fuel at Unit 2 in 
the upcoming Operating Cycle 5. The 
unit is currently in the Unit 2 Cycle 4 
refueling outage and is scheduled to 
restart from this outage to begin the Unit 
2 Operating Cycle 5 in early November 
1990. ‘The changes to the TSs are the 
following: (1) revise the TS Bases for 
safety limits to refer to the WRB-1 
correlation and to the associated safety 
analysis limit for the departure from 
nucleate boiling ratio (DNBR); (2) revise 
TS 3.1.3.4 to incorporate a new rod drop 
time of less than or equal to 2.7 seconds; 
{3) revise TS 3.2.3 to delete the rod bow 
penalty as a function of burnup in the 
Nuclear Enthalpy Hot Channel Factor 
equation and delete Figures 3.2-3 and 
3.2-4; (4) revise Table 3.2-1 and TS 3.2.5 
to define the reactor coolant system 
(RCS) total flow rate limit, including 
uncertainties, to be 378,400 gallons per 
minute (gpm) for the departure from 
nucleate boiling parameters and add 
surveillance requirements for the RCS 
total flow rate; and (5) revise the Bases 
for TSs 3.2.3, 3.2.5, and 3.4.1. The title in 
the index for Section 3/4.2.3 and Bases 
Section 3/4.2.2 and 3/4.2.3 of the TSs are 
also revised. 

The changes for Sequoyah Unit 1 were 
issued as Amendment 138 to the Unit 1 
TSs in the staff's letter dated May 8, 
1990. 

Date of issuance: October 2, 1990 

. Effective date: October 2, 1990 

Amendment No.: 130 

Facility Operating Licenses No. DPR- 
79. Amendments revised the Unit 2 
Technical Specifications: 

Date of initial notice in Federal 
Register: February 7, 1990 (55 FR 4281) 
The Commission's related evaluation of 
the amendment is contained in.a Safety 
Evaluation dated October 2,.1990. 

No significant hazards consideration 
comments received: No . - 

Local Public Document Room _ . 
location: Chattanooga-Hamilton County 
Library, 1001 Broad Street, Chattanooga, 
Tennessee 37402. 


Union Electric Company, Docket No. 50- 
483, Callaway Plant, Unit 1, Callaway 
County; Missouri ~— 


Date.of application for. amendment: 
March 6, 1990, as supplemented by 
letters dated June 5, July 5 and July 18, 
1990. The supplemental letters provided 
clarification and correction to the 
original submittal and thus do not alter 
the original proposed determination of 
no significant hazards consideration ° 
published in the Federal Register. 

Brief description of amendment: The 
amendment revised Technical _. 
Specifications (TSs) and associated 
Bases, which contain cycle-specific core 


operating parameters in accordance 
with NRC Generic Letter 88-16, 
“REMOVAL OF CYCLE-SPECIFIC 
PARAMETER LIMITS FROM 
TECHNICAL SPECIFICATIONS,” dated 
October 4, 1988. The revision relocated 
the cycle-specific core parameters from 
the TSs.and placed them in the Core 
Operating Limits Report (COLR) under 
the control of the plant's unit review 
group (On-site Review Committee (ORC) 
for the Callaway Plant). 

Date of issuance; November 1, 1990 

Effective date: November 1, 1990 

Amendment No.: 58 

Facility Operating License No. NPF- 
30. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: June 13, 1990 (58 FR 24006) The 
Commission's related evaluation of the 
amendment is contained in a Safety 
Evaluation dated November 1, 1990. No 
significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Callaway County Public 
Library, 710 Court Street, Fulton, 
Missouri 65251 and the John M. Olin 
Library, Washington University, Skinker 
and Lindell Boulevards, St. Louis, 
Missouri 63130. 


Union Electric Company, Docket No. 50- 
483, Callaway Plant, Unit 1, Callaway 
County, Missouri 


Date of application for amendment: 
September 26, 1990 

Brief description of amendment: The 
amendment allowed an exception to 
Technical Specification (TS) 4.0.4 to 
facilitate the performance of a 
Surveillance Requirement by allowing 
sufficient plant conditions to be 
established and completion of the 
required surveillance prior to applying 
the TS Action Statement on atmospheric 
steam dump valve operability. 

Date of issuance: November 2, 1990 

Effective date: November 2, 1990 

Amendment No.: 59 

Facility Operating License No. NPF- 
30. Amendment revised the Technical 
Specifications. 

Public comments requested as to 
proposed no significant hazards 
consideration: Yes (55 FR 41780, 
October 15, 1990). The notice provided 
an opportunity to submit comments on 
the Commission's proposed no 


. significant hazards consideration 


determination. No comments have been 
received. The notice also provided for 
an opportunity to request a hearing by 
November 14, 1990, but indicated that if 
the: Commission makes a final 
determination, any such hearing would 
take place after issuance of the 
amendment: The Commission's related 
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evaluation of the amendment and final 
no significant hazards consideration 
determination is contained in a Safety 
Evaluation dated November 2, 1990. 

_ Attorney for licensee: Gerald 
Charnoff, Esq.; Shaw, Pittman, Potts & 
Trowbridge, 2300 N Street, N.W.., 
Washington, DC 20037. 

Local Public Document Room 
location: Callaway County Public 
Library, 710 Court Street, Fulton, 
Missouri 65251 and the John M. Olin 
Library, Washington University, Skinker 
and Lindell Boulevards, St. Louis, 
Missouri 63130. 

NRC Project Director: John N. Hannon 


Virginia Electric and Power Company, 
Docket Nos. 50-280 and 50-281, Surry 
Power Station, Unit Nos. 1 and 2, Surry 
County, Virginia. 

Date of application for amendments: 
February 1, 1990, as supplemented July 
30, 1990. 

Brief description of amendmenis: 
These amendments replace the 
Independent/ Operational Event Review 
Group with the Management Safety 
Review Committee (MSRC) as the 
organization responsible for the offsite 
review function. 

Date of issuance: October 18, 1990 

Effective date: October 18, 1990 

Amendment Nos. 146, 142 

Facility Operating License Nos. DPR- 
32 and DPR-37; Amendments revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register: March 21, 1990 (55 FR 10547) 
The July 30, 1990 letter provided 
supplemental information which did not 
alter the staff's initial determination of 
no significant hazards consideration. 
The Commission's related evaluation of 
the amendment is contained in a Safety 
Evaluation dated October 18, 1990 

No significant hazards consideration 
comments received: No 

Local Public Document Room 
location: Swem Library, College of 
William and Mary, Williamsburg, 
Virginia 23185 


Virginia Electric and Power Company, 
Docket Nos. 50-280 and 50-281, Surry 
Power Station, Unit Nos. 1 and 2, Surry 
County, Virginia. 


Date of application for amendments: 
May 22, 1990, as supplemented June 15, 
1990. 

Brief description of amendments: 
These‘amendments delete Section 
3.1.A.3.a from the TS, which required 
that at least one pressurizer'safety valve 
be operable whenever the reactor vessel 
is on the reactor vessel, except during 
hydrostatic testing. In addition, the 
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amendments correct a weeerentesl « 
error in Section 3.7. 

Date of issuance: October 24, 1990: 

Effective date: October 24, 1990 

Amendment Nos. 148 and 144 

Facility Operating License Nos. DPR- 
32 and DPR-37: Amendments revised the 
Technical Specifications. 

Date of initial notice in Federal _ . 
Register: July 11, 1990 (55 FR 28483) The 
Commission’s related evaluation of the 
amendment is contained in a Safety 
Evaluation dated October 24, 1990. 

No significant hazards consideration 
comments received: No 

Local Public Document Room 
location: Swem Library, College of 
William and Mary, Williamsburg, 
Virginia 23185 


Yankee Atomic Electric Company, 
Docket No. 50-029, Yankee Nuclear 
Power Station, Franklin County, 
Massachusetts 


Date of application for amendment: 
June 4, 1990 

Brief description of amendment: 
Modifies Page 3/4 1-27, Surveillance 
Requirement 4.1.3.4.a to delete reference 
to control rod Group A as a control 
group and change the term “regulating 
group” to “control group” for 
consistency with the wording provided 
in Technical Specification 3.1.3.5. 

Date of issuance: October 22, 1990 

Effective date: October 22, 1990 

Amendment No.: 137 

Facility Operating License No. DPR- 
28: Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: September 19, 1990 (55 FR 
38607) The Commission’s related 
evaluation of the amendment is 
contained in a Safety Evaluation dated 
October 22, 1990. 

No significant hazards consideration 
comments received: No 

Local Public Document Room 
Jocation: Greenfield Community College, 
1 College Drive, Greenfield, 
Massachusetts 01301. 


Notice of Issuance of Amendment to 
Facility Operating License and Final 
Determination of No Significant Hazards 
Consideration and Opportunity for 
Hearing (Exigent or Emergency 
Circumstances) 


During the period since publication of 
the last biweekly notice, the 
Commission has issued the following 
amendments. The Commission has 
determined for each of thesé 
amendments that the application for the 
amendment complies with the standards 
and requirements of the Atomic Energy 
Act of 1954, as amended (the Act), and 
the Commission's rules and regulations. 


The Commission has made appropriate . 
findings as required by the Act and the 
Commission’s rules and regulations in‘10 
CFR Chapter I,-which are set forth in the 
license amendment. 

Because of exigent or emergency 
circumstances associated with the date 
the amendment was needed, there was 
not time for the Commission to publish, 
for public comment before issuance, its 


" usual 30-day Notice of Consideration of 


Issuance of Amendment and Proposed 
No Significant Hazards Consideration 
Determination and Opportunity for’a 
Hearing. For exigent circumstances, the 
Commission has either issued a Federal 
Register notice providing opportunity for 
public comment or has used local media 
to provide notice to the public in the 
area surrounding a licensee's facility of 
the licensee's application and of the 
Commission’s proposed determination 
of no significant hazards consideration. 
The Commission has provided a 
reasonable opportunity for the public to 
comment, using its best efforts to make 
available to the public means of 
communication for the public to respond 
quickly, and in the case of telephone 
comments, the comments have been 
recorded or transcribed as appropriate 
and the licensee has been informed of 
the public comments. 

In circumstances where failure to act 
in a timely way would have resulted, for 
example, in derating or shutdown of a 
nuclear power plant or in prevention of 
either resumption of operation or of 
increase in power output up to the 
plant's licensed power level, the 
Commission may not have had an 
opportunity to provide for public 
comment on its no significant hazards 
determination. In such case, the license 
amendment has been issued without 
opportunity for comment. If there has 
been some time for public comment but 
less than 30 days, the Commission may 
provide an opportunity for public 
comment. If comments have been 
requested, it is so stated. In either event, 
the State has been consulted by 
telephone whenever possible. 

Under its regulations, the Commission 
may issue and make an amendment 
immediately effective, notwithstanding 
the pendency before it of a request for a 
hearing from any person, in advance of 
the holding and completion of any 
required hearing, where it has 
determined that no significant hazards 
consideration is involved. 

The Commission has applied the 
standards of 10 CFR 50.92 and has made 
a final determination that the 
amendment involves no significant 
hazards consideration. The basis for this 
determination is contained in the 
documents related to this action. 
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Accordingly, the amendments have been 
issued and made effective as indicated. 

Unless otherwise indicated, the 
Commission has determined that these 
amendments satisfy the criteria for | 
categorical exclusion in accordance 
with 10 CFR 51.22. Therefore, pursuant 
to 10 CFR 51.22(b), no environmental 
impact statement or environmental 
assessment need be prepared for these 
amendments. If the Commission has 
prepared an environmental assessment 
under the special circumstances 
provision in 10 CFR 51.12(b) and has 
made a determination based on that 
assessment, it is so indicated. 

For further details with respect to the 
action see (1) the application for 
amendment, (2) the amendment to 
Facility Operating License, and (3) the 
Commission's related letter, Safety 
Evaluation and/or Environmental 
Assessment, as indicated. All of these 
items are available for public inspection 
at the Commission’s Public Document 
Room, the Gelman Building, 2120 L 
Street, N.W., Washington, D.C., and at 
the local public document room for the 
particular facility involved. 

A copy of items (2) and (3) may be 
obtained upon request addressed to the 
U. S. Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: 
Director, Division of Reactor Projects. 

The Commission is also offering an 
opportunity for a hearing with respect to 
the issuance of the amendments. By 
December 14, 1990, the licensee may file 
a request for a hearing with respect to 
issuance of the amendment to the 
subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written petition 
for leave to intervene. Requests for a 
hearing and petitions for leave to 
intervene shall be filed in accordance 
with the Commission's “Rules of 
Practice for Domestic Licensing 
Proceedings” in 10 CFR Part 2. If a 
request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board, designated 
by the Commission or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel, will rule on the request 
and/or petition and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding and how 
that interest may be affected by the 
results of the proceeding. The petition 





should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) the nature of the 
petitioner's right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner’s 
property, financial, or other interest in 
the proceeding; and {3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner's interest. The petition should 
also identify the specific aspect({s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 
Interested persons should consult a 
current copy of 10 CFR 2.714 which is 
available at the Commission's Public 
Document Room, the Gelman Building, 
2120 L Street, N.W., Washington, D.C. 
20555 and at the Local Public Document 
Room for the particular facility involved. 
Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter. Each contention 
must consist of a specific statement of 
the issue of law or fact to be raised or 
controverted. In addition, the petitioner 
shall provide a brief explanation of the 
bases of the contention and a concise 
statement of the alleged facts or expert 
opinion which support the contention 
and on which the petitioner intends to 
rely in proving the contention at the 
hearing. The petitioner must also 
provide references te those specific 
sources and documents of which the 
petitioner.is aware and on which the 
petitioner intends to rely to establish 
those facts or expert opinion. Petitioner 
must provide sufficient information to 
show that a genuine dispute exists with 
the applicant on a material issue of law 
or fact. Contentions shall be limited to 
matters within the scope of the 
amendments under consideration. The 
contention must be one which, if proven, 
would entitle the petitioner to relief. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 
Those permitted to intervene become 
parties to the proceeding, subject to any 


limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

Since the Commission has made a 
final determination that the amendment 
involves no significant hazards 
consideration, if a hearing is requested, 
it will not stay the effectiveness of the 
amendment. Any hearing held would 
take place while the amendment is in 
effect. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: 
Docketing and Services Branch, or may 
be delivered to the Commission’s Public 
Document Room, the Gelman Building, 
2120 L Street, N.W., Washington, D.C., 
by the above date. Where petitions are 
filed during the last ten (10) days of the 
notice period, it is requested that the 
petitioner promptly so inform the 
Commission by a toll-free telephone call 
to Western Union at 1-(800) 325-6000 {in 
Missouri 1-{800) 342-6700). The Western 
Union operator should be given 
Datagram Identification Number 3737 
and the following message addressed to 
(Project Director): petitioner's name and 
telephone number; date petition was 
mailed; plant name; and publication 
date and page number of this Federal 
Register notice. A copy of the petition 
should also be sent to the Office of the 
General Counsel, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, and to the attorney for the 
licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
Atomic Safety and Licensing Board, that 
the petition and/or request should be 
granted based upon a balancing of the 
factors specified in 10 CFR 2.714{a}{1)(i)- 
(v) and 2.714(d). 


Connecticut Yankee Atomic Power 
Company, Docket No. 50-213, Haddam 
Neck Plant, Middlesex County, 
Connecticut 

Date of application for amendment: 
August 25 and 29, 1990. 

Brief description of amendment: The 
amendment. will add a footnote to 
Technical Specification (TS) Table 3.3-2 
Item 3, “Auxiliary Feedwater”, Table 
3.3-3 Item 2, “Steam Line Isolation” and 
Table 4.3-2 Item 3, “Engineered Safety 
Features Actuation System 
Instrumentation Surveillance 
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Requirements.” The footnote would 
redefine the operability of the auxiliary 
feedwater (AFW) automatic initiation 
system as including credit for operator 
action to adjust auxiliary feedwater to 
full flow following automatic initiation 
and reliance on the control air system to 
ensure successful automatic auxiliary 
feedwater initiation. 

Date of issuance: October 22, 1990 

Effective date: October 22, 1990 

Amendment No.: 132 

Facility Operating License Na. DPR- 
61. Amendment revised the Technical 
Specifications. 

Public comments requested as to 
proposed no significant hazards 
consideration: No. The Commission's 
related evaluation of the amendment, 
finding of emergency circumstances, and 
final determination of no significant 
hazards consideration are contained in 
a Safety Evaluation dated October 22, 
1990. 

Attorney for licensee: Gerald Garfield, 
Esquire, Day, Berry & Howard, 
Counselors at Law, City Place, Hartford, 
Connecticut 06103-3499. 

Local Public Document Room 
location: Russell Library, 123 Broad 
Street, Middletown, Connecticut 06457. 

NRC Project Director: John F. Stolz 


Duquesne Light Company, Docket No. 
50-412, Beaver Valley Power Station, 
Unit No. 2, Shippingport, Pennsylvania 


Date of application for amendment: 
October 9, 1990 

Brief description of amendment: The 
amendment modifies the Appendix A 
Technical Specifications (TSs) for the 
containment structural integrity. 
Specifically, the amendment modifies 
Surveillance Requirement (SR) 4.6.1.6.1 
which prescribes how containment 
integrity shall be determined prior to 
performing periodic Type A containment 
testing. The modification consists of the 
addition of an alternative method for 
determining structural integrity, anda 
footnote to SR 4.6.1.6.1 is added to 
indicate that the alternative is available 
only for the interval including the Type 
A testing conducted during the second 
refueling outage up to the refueling 
outage for the next scheduled Type A 
test. 

Date of issuance: October 23, 1990 

Effective date: October 23, 1990 

Amendment No.: 34 

Facility Operating License No. NPF- 
73. Amendment revised the Technical 
Specifications. 

Public comments requested as to 
proposed no significant hazards 
consideration: No. The Commission's 
related evaluation of the amendment, 
finding of emergency circumstances, and 
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final determination of no significant 
hazards consideration are contained in 
a Safety Evaluation dated October 23, 
1990. 

Local Public Document Room 
location: B. F. Jones Memorial Library, 
663 Franklin Avenue, Aliquippa, 
Pennsylvania 15001. 

Attorney for licensee: Gerald 
Charnoff, Esquire, Jay E. Silberg, 
Esquire, Shaw, Pittman, Potts & 
Trowbridge, 2300 N Street, N.W., 
Washington, D.C. 20037. 

NRC Project Director: John F. Stolz 

Dated at Rockville, Maryland, this 6th 
day of November, 1990. 

Dated at Rockville, Maryland, this 6th day 
of November, 1990. 

For the Nuclear Regulatory Commission 
Dennis M. Crutchfield, 

Director, Division of Reactor Projects-ll, IV, 
V and Special Projects Office of Nuclear 
Reactor Regulation 

[Boc. 90-26698 Filed 11-13-90; 8:45 am] 
BILLING CODE 7590-01-D 


[Docket No. 70-698] 


Environmental Assessment, Finding of 
no Significant Impact and Opportunity 
for Hearing Related to Amendment of 
tAaterials License No. SNM-770; 
Westinghouse Electric Corp. Waltz Mill 


The United States Nuclear Regulatory 
Commission (the Commission) is 
considering issuing an amendment of 
Materials License SNM-770, held by 
Westinghouse Electric Corporation, to 
authorize the receipt, sorting, 
compacting, and shipment of dry 
radioactive wastes which are generated 
offsite, as part of currently authorized 
Decontamination, Disposal, and Recycle 
(DDR) operations conducted at the 
Waltz Mill site. 


Introduction 


Westinghouse Electric Corporation, 
by applications dated November 30, 
1987, and February 14, 1989, and 
supplement dated August 26, 1988, 
requested authorization to permit the 
receipt, sorting, compacting, and 
shipment of dry radioactive wastes 
which are generated offsite, as part of 
currently authorized Decontamination, 
Disposal, and Recycle (DDR) operations 
conducted at its Waltz Mill site. This 
operation will involve the receipt of the 
Waltz Mill site of dry radioactive 
wastes packaged with contaminated 
metallic-equipment in approved shipping 
containers. The containers will be 
opened in a radiologically controlled 
area.and the metallic equipment. 
removed and processed in the DDR 
facility under currently licensed 


activities. The dry radioactive waste 
will be sorted, compacted, and 
repackaged into approved shipping 
containers for shipment offsite to a 
licensed disposal facility. Although 
these actions will aid in the overall 
volume reduction of contaminated by- 
product material, there is the potential 
for an increase in effluents from the 
Waltz Mill site. Accordingly, pursuant to 
10 CFR part 51.21, the NRC has prepared 
this environmental assessment (EA). 


Background 


The Westinghouse Electric 
Corporation has operated the Waltz Mill 
site for more than 20 years. Principal 
activities at the Waltz Mill site include 
the following: (1) Engineering design and 
research of advanced reactors, (2) 
preparation and decontamination of 
metallic tools and equipment owned by 
Westinghouse and those tools and 
equipment related to service work 
performed at offsite operating nuclear 
power plants, and (3) chemical analysis 
of liquid and solid samples taken while 
servicing nuclear power plants. 

In October 1982, the NRC issued an 
Environmental Impact Appraisal ! (EIA) 
assessing the impacts of the Waltz Mill 
site operations. This document gives a 
detailed description of routine plant 
effluents and their associated 


' environmental impacts. Based on the 


findings in the EIA, the NRC staff 
concluded that operations licensed 
under SNM-770 at that time would not 
have a significant impact and that a 
Negative Declaration was appropriate. 
In June 1985, the NRC issued an EA ? on 
the addition of operation of a 
decontamination, disposal, and recycle 
(DDR) service which was also found to 
have no significant impact. The EA for 
the proposed activities covered by this 
document is based upon environmental 
information found in the 1982 EIA and 
the previous 1985 EA. 


The Proposed Action 


The proposed action is an amendment 
to License No. SNM-770 to authorize 
Westinghouse Electric Corporation's 
Waltz Mill site to possess, process, 
repackage, and compact radioactive dry 
waste material from other facilities for 
shipment offsite. Compaction will be 
done using a mobile supercompactor 
which is expected to be parked and 
used at the site for one week every one 
to two months. Currently, Westinghouse 
is decontaminating its own equipment 
and equipment received from other 
facilities. In this process, they are 
generating dry waste, compacting this 
cry waste with their own compactor, 
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and shipping the dry waste to a licensed 
burial ground. The proposed actions 
would allow Westinghouse to receive 
and process dry waste packaged along 
with the processed equipment rather 
than requiring the waste generator to 
separate it from the equipment and 
process it themselves. The proposed 
actions are therefore extensions of the 
present operations. 


Need for Proposed Action 


Space at licensed burial facilities is a 
valuable and limited resource. As a 
result, the NRC has adopted a policy ® 
on low-level waste volume reduction to 
encourage licensees to establish 
programs to reduce the volume of waste 
to be disposed. Westinghouse Electric 
Corporation's Waltz Mill site currently 
assists other licensees by accepting 
equipment for decontamination or 
reduction. Often it is not feasible, cost 
effective, nor consistent with ALARA 
principles for the waste generator to 
segregate the metallic equipment and 
dry radioactive wastes at the utility site. 
This leads to the disposal of equipment 
without waste reduction or any attempt 
to decontaminate the equipment for 
reuse, therefore increasing the amount 
of material sent to licensed disposal 
sites. Even when the waste generator 
separates the dry radioactive wastes, 
the quantity is often small enough to 
necessitate long storage periods on site 
until enough dry waste is collected to 
hire a mobile compactor to compact the 
waste before shipment to a proper 
disposal site. Allowing Waltz Mill to 
receive and segregate dry radioactive 
waste will allow the reduction and 
decontamination of more equipment and 
make the use of dispesal capacity 
resources more efficient. 


Allowing a mobile super compactor to 
visit the Waltz Mill site, lets 
Westinghouse further reduce the volume 
of dry radioactive wastes which will 
ultimately end up in disposal sites while 
avoiding the necessity of having a full- 
time supercompactor constructed at the 
site. 


Alternatives to the Proposed Action 


An alternative to allowing the receipt, 
separation, compaction, and offsite 
shipment of dry radioactive wastes at 
the Waitz Mill site would be denial of 
the application and either allowing these 
operations to be performed at another 
central location or continuing to have 
waste generators separate and dispose 
of their own dry radioactive waste. 
Allowing the operations to be done at 
another location does not offer any 





env:ruumental benefits as the 
environmental impacts would be 
approximately the same as performing 
the tasks at Waltz Mill. Allowing 
current practices to continue does not 
allow all waste generators to take 
advantage of waste reduction and 
Westinghouse's lengthy experience with 
waste reduction. It also does not allow 
for the consolidation of some dry 
radioactive wastes. Another alternative 
would be to allow dry radioactive waste 
to be possessed, received, separated, 
and shipped offsite but not allow the 
mobile compactor to visit the site. This 
alternative would have similar impacts 
as the proposed action, but would limit 
the usefulness of allowing separation 
activities because dry radioactive waste 
volume would not be reduced to its full 
extent. 


Environmental Impacts of the Proposed 
Action . 

Dry Active Waste Receipt, Separation, 
Compaction, and Shipment Operations 


Upon receipt of the Waltz Mill site, 
material will be stored in drums in the T 
building located in the northeast corner 
of the site. All removal and separation 
of the material will be done in the T 
building. The materials will include 
obsolete and/or contaminated 
equipment mixed with compactible dry 
radioactive waste. No liquid wastes 
should be associated with the incoming 
wastes and any found will be either 
returned to the waste generator, 
processed through Waltz Mill's existing 
licensed liquid waste processing facility, 
or solidified and shipped to a licensed 
offsite disposal facility. The dry 
radioactive wastes will be separated 
from the metallic equipment, sorted, 
surveyed, and placed in light gauge 
drums for compaction. The separated 
equipment will continue through 
previously licensed DDR operations. 

Sorted dry radioactive waste material 
will be stored indoors or within closed 
trailers in drums until enough drums are 
accumulated to make the use of a 
mobile supercompactor economically 
feasibie. The supercompactor is 
expected to be used for one week of 
operations every one to two months. 
The supercompactor will be parked 
adjacent to the building housing the 
DDR facility. The filtered trailer exhaust 
system will be connected to the existing 
filtered and monitored DDR facility 
exhaust system. After compaction, the 
compacted material is placed directly 
into DOT 17--H 55 gallon containers for 
transport to a licensed disposal site. 


Solid Waste 

Approximately 30 incoming and 20 
outgoing shipments are estimated to 
result annually from this additional 
workscope.This is an increase of about 
10 percent more shipments than are 
made for current operations. Most of the 
radioactivity associated with this 
material is expected to result from 
surface contamination (<90%) rather 
than activation of base material. All of 
the dry radioactive waste will be 
separated, sorted, surveyed, and placed 
into light gauge open head caustic soda 
drums. These containers will be stored 
either indoors or within closed trailers 
until compaction is economically 
feasible. The compacted containers will 
be placed in a DOT 17-H container for 
transport and stored until shipment to a 
licensed disposal site. To avoid the 
potential of accumulation of these 
packages and storage of them onsite for 
extended periods of time, Westinghouse 
will not accept material from a 
generator unless Westinghouse has a 
contract with the shipper providing for 
the material's return to the generator if 
Westinghouse cannot ship the material 
to an approved disposal site within 12 
months from the date of receipt. 


Gaseous Emissions 


The proposed separation, sorting, 
surveying, and repackaging of the dry 
radioactive waste will be performed in a 
radiologically controlled area in the 
DDR facility at the Waltz Mill site. All 
air effluents will be exhausted through 
the existing DDR air effluent treatment 
system for filtration and monitoring 
prior to release to the environment. No 
additional volume of air wil! be 
exhausted as a result of the sorting 
operations. Compaction activities will 
be done in the mobile compactor. 
Gaseous emissions will go through the 
HEPA filtration system in the compactor 
and continue into the filter system in the 
T Building. Because the compactor 
exhaust is connected to the T Building 
filtration system, it will be monitored 
and released through the same exhaust 
sysiem as previously licensed activities. 
The effluents associated with the 
compactor operation are estimated to 
increase total air volume through the T 
building ventilation system by an 
additional 4000 cubic feet per mintue 
which is an increase of about 5 percent 
over the total air effluents associated 
with the present radiological activities 
at the Waltz Mill site. Although the 
mobile supercompactor uses a self- 
contained filtration system, 
Westinghouse plans to also filter the 
exhaust from the mobile 
supercompactor through the T building 
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‘filtration system. Because of the 


connection between these two filtration 
systems, it is recommended that 
procedures be established to ascertain 
that before each shift begins compactor 
operation, the interface between the - 
compactor and T building is examined 
to assure proper interface. 

Previous operations at the site have 
averaged less than 1 percent of MPC 
based on stack emissions from 1981 to 
1987.* The effluent concentrations due 
to the proposed sorting activities are 
expected to be consistent with the prior 
information since the nature of the work 
is the same. Since expanded operations 
are expected to increase throughput by 
approximately 10 percent, it is expected 
that these operations should increase 
effluent concentration by less than 01 
percent MPC. Operation of the mobile 
supercompactor is expected to increase 
gaseous effluents by less than an 
additional 10.1 percent MPC. In all, the 
cperations should contribute less than 1 
X 10-4 millirem total effective whole 
body dose equivalent at the site 
boundary in addition to the dose from 
the existing airborne effluents from the 
site. The total dose commitments from 
the site remain well below the EPA 
standard of 25 millirem per year to the 
whole body (40 CFR part 199). 


Liquid Effluents 


No liquid waste is expected from - 
these proposed activities. However, in 
the unlikely event that liquid is found in 
a shipment of waste during sorting, such 
liquid will either be returned to the 
generator or characterized and 
processed through Waltz Mill’s existing 
licensed liquid waste processing system 
or solidified and shipped to an offsite 
disposal facility. Because the dry 
radioactive waste is inspected for 
liquids while it is sorted, no liquid 
wastes are expected to reach the 
supercompactor. In the unlikely case 
that liquid wastes are compacted, they 
will be caught in one of two catch pans 
in the supercompactor and processed as 
mentioned above. Waltz Mill will 
continue to operate with its existing 
action level of 3 mCi per calendar 
quarter of beta-gamma activity for liquid 
discharges. Exceeding this limit requires 
the submittal of a report to the 
Commission identifying the cause for 
exceeding the limit and corrective action 
taken to reduce releases. 

No chemicals or other hazardous 
materials will be utilized in the sorting 
or compaction operations. Since all dry 
radioactive waste will be packaged and 
shipped to other licensed facilities, there 
will be no liquid effluents containing 
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nonradiological pollutants associated 
with these proposed activities. 


Transportation ; 


As a result of expanded operations, 
the number of incoming and outgoing 
trucks from the Waltz Mill site is 
expected to increase by approximately 
10 percent. Therefore, the probability of 
an accident involving a shipment of 
radioactive material will also increase. 

The environmental effects of 
transportation accidents involving 
properly packaged materials have been 
thoroughly analyzed and documented.® 
These analyses show that the 
radiological risk from transportation 
accidents involving radioactive 
materials does not contribute 
appreciably to the accident 
consequences. The increase in 
shipments would add very little to 
public risk of injuries or fatalities due to 
accidents. 


Accident Analysis 


For the purposes of environmental 
analysis, the impact from a postulated 
accidental fire in the stored compacted 
waste was assessed. This acccident was 
assessed because it has the greatest 
potential for release of radioactivity and 
would bound a spectrum of potential 
accidents tha could occur. It was 
conservatively assumed that 300 drums 
would be stored in a trailer on the 
grounds of the Waltz Mill site and that 
all the drums would be affected. Based 
on previous estimates of flyash 
production in incinerations, it is 
assumed that 1.5 percent of the 
inventory affected would be released to 
the environment (except all carbon-14 
and tritium would be released.).® 
Assuming that the radiological 
characteristics of the waste processed 
are similar to those used in the NRC 
staff's “Environmental Assessment of 
Babcock & Wilcox Volume Reduction 
Services Facility, Park Township, 
Pennsylvania, (Docket 70-364), March 
1986,” (B&W VRSF EA), a 50-year dose 
commitment of 19 mrem to the whole 
body is estimated. Although there are no 
directly relevant numerical criteria for 
accident evaluations, the doses 
calculated are fractional portions of the 
annual occupational limits prescribed in 
10 CFR part 20. Also, these estimated 
doses do not exceed the U.S. 
Environmental Protection Agency's 
(EPA) Protective Action Guides (PAG) 
of one rem whole body dose. While the 
estimated doses would not necessitate 
offsite protective actions should such an 
accident occur, the fire would be fought 
to limit dispersal, and the licensee 
would be expected to take approprite 
onsite corrective actions that would 


reduce the likelihood of groundwater 
contamination. These actions would 
further reduce the concentrations of 
radionuclides released to the 
environment. 


Agencies and Persons Contacted 


No outside agencies or persons were 
consulted in the preparation of this 
environmental assessment. 


Summary and Conclusions 


As previously stated, Westinghouse 
has conducted decontamination 
operations at their Waltz Mill site on 
their own equipment and that owned by 
utility generators; Westinghouse has 
requested amendments to License No. 
SNM-770 to expand present operations 
to allow receipt of dry radioactive waste 
packaged along with contaminated 
metallic equipment which has already 
been licensed under a previous 
amendment. All dry radioactive waste 
will be separated from the equipment, 
sorted, surveyed, compacted, and sent 
offsite to a licensed burial ground. 
Airborne and liquid releases from the 
Westinghouse Facility are expected to 
have an insignificant environemtnal 
impact. Therefore, a Finding of No 
Significant Impact is considered 
appropriate for this proposed action and 
in accordance with 10 CFR part 51.31, an 
environmental impact statement is not 
warranted. 
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Finding of No Significant Impact 


Based on the foregoing Environmental 
Assessment, the Commission has 
determined not to prepare an 


Environmental Impact Statement and 
has determined that a Finding of No 
Significant Impact is appropriate. 


Opportunity for a Hearing 


Any person whose interest may be 
affected by the issuance of this 
amendment may file a request for a 
hearing. Any request for hearing must be 
filed with the Office of the Secretary, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555, within 30 days of 
the publication of this notice in the 
Federal Register; be served on the NRC 
staff (Executive Director for Operations, 
One White Flint North, 11555 Rockville 
Pike, Rockville, MD 20852); on the 
licensee Westinghouse Electric 
Corporation, ATTN: Mr. A. J. Nardi, 
Manager, Regulatory Affairs, P.O. Box 
355, Bay 268 East, Pittsburgh, 
Pennsylvania 15230-0355; and must 
comply with the requirements for 
requesting a hearing set forth in NRC 
regulation, 10 CFR part 2, subpart L, 
“Informal Hearing Procedures for 
Adjudications in Materials Licensing 
Proceedings.” These requirements, 
which the requestor must describe in 
detail, are: 

1. The interest of the requestor in the 
proceeding; 

2. How that interest may be affected 
by the results of the proceeding, 
including the reasons why the requestor 
should be permitted a hearing; 

3. The requestor’s areas of concern 
about the licensing activity that is the 
subject matter of the proceeding; and 

4. The circumstances establishing that 
the request of hearing is timely, that is, 
filed within 30 days of the date of this 
notice. 

In addressing how the requestor’s 
interest may be affected by the 
proceeding, the request should describe 
the nature of the requestor's right under 
the Atomic Energy Act of 1954, as 
amended, to be made a party to the 
proceeding; the nature and extent of the 
requestor’s property, financial, or other 
(i.e., health, safety) interest in the 
proceeding; and the possible effect of 
any order that may be entered in the 
proceeding upon the requestor's interest. 

The November 30, 1987, and February 
14, 1989, and supplement dated August 
26, 1988, request and the Commission's 
Finding of No Significant Impact and the 
Environmental Assessment are 
available for public inspection and 
copying at the Commission's Public 
Document Room, The Gelman Building, 
2120 L Street NW., Washington, DC 
20555. 


Dated at Rockville, Marylar 
of November 1990. 


this 7th day 
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For the Nuclear Regulatory Commission. 
John E. Glenn, 
Chief, Medical, Academic, and Commercial 
Use Safety Branch, Division of Industrial and 
Medical Nuclear Safety, Office of Nuclear 
Material Safety and Safeguards. 
[fR Doc. 90-26823 Filed 11-13-90; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket Nos. 50-245 50-336 50-423] 
Exemption 


I 


In the Matter of Northeast Nuclear Energy 
Co. (Millstone Nuclear Power Station, Unit 
Nos. 1, 2.and 3) 

Northeast Nuclear Energy Company 
{NNECO or the licensee) is the holder of 
Facility Operating License Nos. DPR-21, 
DPR-65 and NPF-49 which authorize 
operation of Millstone Nuclear Power 
Station, Unit Nos. 1, 2 and 3 (Millstone) 
at steady-state reactor power levels not 
in excess of 2011 MW(t), 2560 MW(t), 
and 3411 MWi(t), respectively. The 
licenses provide, among other things, 
that the licensee is subject to all rules, 
regulations and Orders of the Nuclear 
Regulatory Commission (the 
Commission or NRC) now or hereafter 
in effect. The facilities consist of a 
boiling water reactor and two 
pressurized water reactors located at 
the licensee's site in New London 
County, Connecticut. 


i 


Section 50.54(q) of 10 CFR part 50 
requires a licensee authorized to operate 
a nuclear power reactor to follow and 
maintain in effect emergency plans that 
meet the standards of 10 CFR 50.47(b) 
and the requirements of appendix E to 
10 CFR part 50. Section IV.F.3 of 
appendix E requires that each licensee 
at each siie shall exercise with offsite 
authorities such that the State and local 
government emergency plans for each 
operating reactor site are exercised 
biennially, with full or partial 
participation by State and local 
governments, within the plume exposure 
pathway emergency planning zone 
(EPZ). 

The NRC may grant exemptions from 
the requirements of the regulations 
which, pursuant to 10 CFR 50.12(a), are 
(1) Authorized by law, will not present 
undue risk to the public health and 
safety, and are consistent with the 
common defense and security; and (2) 
present special circumstances. Section 
10 CFR 50.12(a)(2)(v) indicates that 
special circumstances exist when an 
exemption would provide only _ 
temporary relief from the applicable 
regulation and the licensee has made 


good faith efforts to comply with the 
regulation. 


ll 


By letter dated April 18, 1990, the 
licensee requested an exemption from 
the schedular requirements of section 
IV.F.3 of appendix E to perform a 
biennial full participation emergency 
exercise for the Millstone Nuclear 
Power Station. Additional information 
concerning the exemption request was 
provided by the licensee in a letter 
dated August 1, 1990. The last full 
participation biennial emergency 
preparedness exercise for the Millstone 
Nuclear Power Station was conducted 
on November 16, 1988. The licensee 
requested that the upcoming full 
participation exercise, originally 
scheduled for December 1990, be 
rescheduled for October 1991. All future 
biennial exercises for Millstone would 
be conducted on a schedule based on 
the date the rescheduled exercise is 
performed. 

The special circumstances for the 
licensee's request results from the 
unavailability of Federal Emergency 
Management Agency (FEMA) personnel 
who would be responsible for evaluating 
the offsite aspects of the exercise. 

Moreover, the licensee states that the 
granting of this request would alleviate 
schedular and budgetary constraints 
imposed on the State of Connecticut and 
local agencies by the current schedule 
that requires two full participation 
exercises in one year (Haddam Neck 
Plant and Millstone) which typically 
occur within six months of each other. If 
the exemption is granted, Haddam Neck 
Plant and Millstone Nuclear Power 
Station would have their full 
participation emergency exercises on 
alternate years. 

The licensee has provided a letter of 
support for this request from the State of 
Connecticut’s Office of Emergency 
Management, dated July 23, 1990. The 
licensee states that local officials have 
expressed similar support. By a July 30, 
1990 letter to the NRC the Federal 
Emergency Management Agency 
(FEMA) supports the schedular change 
for the Millstone Nuclear Power Station. 

The July 30, 1990 letter from FEMA to 
the NRC, granting an exemption from 
FEMA's schedular requirements in 44 
CFR 350.9(c), FEMA states: 


The proposed schedule change results in no 
adverse public health and safety 
implications. Millstone and the State of 
Connecticut have conducted numerous 
successful exercises since 1982. The State of 
Connecticut also exercises its offsite 
emergency response plans with the 
Connecticut Yankee (Haddam Neck) Nuclear 
Power Plant on the same biennial cycle as . 
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Millstone. ‘Thus, the State’s emergency 
response organization is exercised twice as 
often as required. This organization was last 
exercised on May 19, 1990, at Haddam Neck 
with no deficiencies resulting. Granting 
NNECO’s request for an exemption from the 
1990 Millstone exercise until 1991 would 
allow for annual exercising of the State of 
Connecticut's plans and promote easier 
planning for the NRC, FEMA, NNECO, 
Connecticut Yankee Atomic Power Company, 
and the State of Connecticut. The next full 
participation exercise for Millstone would be 
conducted in October 1991. 


The last full participation exercise for 
the Millstone Nuclear Power Station, the 
State of Connecticut, and local 
communities was conducted on 
November 16, 1988. FEMA identified one 
deficiency. That deficiency, which 
related to reception centers, has since 
been corrected in a remedial exercise 
conducted on April 23, 1989. Twenty-one 
areas requiring corrective action were 
also identified by FEMA in the 
November 16, 1988 exercise. By a letter 
dated May 11, 1990, FEMA notified the 
NRC that based on corrective actions 
already taken, the radiological 
emergency preparedness at Millstone 
was considered adequate to provide 
reasonable assurance that appropriate 
measures can be taken offsite to protect 
the health and safety of the public. 

Currently, full participation exercises 
for the State of Connecticut occur twice 
on even years. The current exercise 
cycle has been in place only since 1985, 
when Hurricane Gloria postponed the 
scheduled Millstone exercise to 1986. 
The State of Connecticut Office of 
Emergency Management, in a July 23, 
1990 letter to the licensee, states that the 
current schedule strains its financial and 
staff resources. It is further stated in this 
letter that this schedular change would 
improve the level of State preparedness 
by allowing a more efficient training 
program to be administered at the State 
and local levels. 

The licensee further states that it 
intends to offer the State and local 
communities the opportunity to 
participate in the December 1990 
Millstone partial participation exercise 
for training purposes. It is stated that 
normally, the State and local 
communities do participate in the partial 
participation exercises. 

The logistical and resource utilization 
difficulties created for the licensee and 
the State and local communities by the | 
current exercise schedule, would be 
alleviated by the revised schedule and 
all participating entities could allocate 
their resources more efficiently. 

The NRC has determined that the 


. onsite emergency preparedness 


capability is satisfactory through the 
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observation of annual onsite exercises 
and routine inspections. Furthermore, 
NRC has granted a Category 1 
Systematic Assessment of Licensee 
Performance (SALP) rating in emergency 
response to Millstone since 1983. 


IV 


Based on a consideration of the facts 
presented in section III above and as 
requested by the licensee, the NRC staff 
finds that the following factors support 
the granting of the requested exemption: 


a. The revised schedule would 
alleviate logistical and resource 
difficulties for all entities involved in 
full participation exercises at both 
Millstone and Haddam Neck which 
currently are conducted in the same 
year. 

b. The State of Connecticut 
participated in a FEMA evaluated 
exercise at the Haddam Neck plant in 
May 1990. 

c. The licensee will conduct a partial 
participation exercise in December 1990 
at Millstone. The State of Connecticut 
and local communities can, if they wish 
for training purposes, participate in the 
December 1990 exercise. 

d. FEMA and the State of Connecticut 
support the revised schedule. FEMA 
granted an exemption to its schedular 
requirements in a letter dated July 30, 
1990. 

e. FEMA has determined that the state 
of offsite emergency preparedness for 
Millstone is adequate. 

f. The licensee has maintained an 
acceptable level of onsite emergency 
preparedness. 

The licensee has made a good faith 
effort to comply with the regulations by 
conducting the required full 
participation exercises at Millstone with 
State and local government agencies. 
The licensee has taken into 
consideration the various concerns of 
FEMA, State and local government 
agencies in rescheduling the Millstone 
exercise. All affected parties support the 
proposed exercise schedule change. 


Vv 


For these reasons, the Commission 
has determined that, pursuant to 10 CFR 
50.12, (1) the Exemption requested by 
the licensee's letters dated April 18, and 
August 1, 1990, is authorized by law, will 
not present an undue risk to the public 
health and safety, and is consistent with 
the common defense and security, and 
(2) special circumstances are presented 
as described above. 


Accordingly, the Commission hereby 
approves the following exemption: 
The Millstone Nuclear Power Station, Unit 


Nos. 1, 2 and 3, are exempt from the 
requirements of 10 CFR part 50, appendix E, 
Section IV.F.3, for the conduct of a biennial 
offsite full participation emergency 

Pp s exercise in calendar year 1990, 
provided that such an exercise be conducted 
in calendar year 1991. 


This Exemption wili remain in effect 
unless and until revoked by the 
Commission. 

Pursuant to 10 CFR 51.32, the 
Commission has previously determined 
that the granting of this Exemption will 
have no significant impact on the 
environment (55 FR 46113). 


This Exemption is effective upon issuance. 

Dated at Rockville, Maryland, this October 
23, 1990. 

For the Nuclear Regulatory Commission. 
Steven A. Varga, 
Director, Division of Reactor Projects—i/Il, 
Office of Nuclear Reactor Regulation. 
[FR Doc. 90-26824 Filed 11-13-90; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-368] 


Entergy Operations, inc. Arkansas 
Nuciear One, Unit 2; Environmental 
Assessment and Finding of no 
Significant Impact 


The U.S. Nuclear Regulatory 
Commission (the Commision) is 
considering approval of Combustion 
Engineering report CEN-386-P. This 
report was submitted to the Nuclear 
Regulatory Commission for review on 
July 20, 1989, by Arkansas Power and 
Light Company in support of raising the 
fuel pin burnup rod-average limit to 60 
megawatt days per kilogram of uranium 
(MWd/kgM) for Arkansas Nuclear One, 
Unit 2. 


Environmental Assessment 
Identification of Proposed Action 


The Commission’s approval of the 
above referenced report would permit 
Entergy Operations, Incorporated (the 
licensee) to continue to burn its 
Combustion Engineering (CE) 16x16 fuel 
exceeding the previously approved fuel 
pin burnup rod average limit. Arkansas 
Nuclear One, Unit 2 (ANO-2), current! 
has a fuel pin burnup limit of 52 MWd 
kgM based on the NRC's approval of the 
Combustion Engineering Topical Report 
CENPD-269-P during 1985. In the 
license’s submittal, it was indicated that 
during October 1990, while in Cycle 8, 
ANO-2 would exceed the current 
burnup limit (about 4 months before the 
end of the 18 month fuel cycle) and 
indicated that the CE report would 
provide technical justification for 
completing Cycle 8. More recently, the 
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licensee has estimated that the current 
burnup limit will be exceeded early in 
November 1990. 


The Need for the Proposed Action 


NRC approval of this report, as 
applied to the ANO-2 eighth fuel cycle, 
will establish a new, higher fuel burnup 
rod-average limit of 60 MWd/kgM and 
will permit the licensee to continue to 
operate the plant through the end of its 
current fuel cycle without affecting the 
safe operation of the reactor. 


Environmental Impacts of the Proposed 
Action 


The Commission has completed its 
evaluation of the Combustion 
Engineering report CEN-386-P and has 
found it 'to be acceptable. The safety 
considerations associated with 
extended irradiation of nuclear fuel 
have been evaluated by the NRC staff 
and the staff has concluded that such 
changes would not adversely affect 
plant safety. The proposed changes have 
no adverse affect on the probability of 
any accident. The increased burnup may 
slightly change the mix of fission 
products that might be released in the 
event of a serious accident, but such 
changes would not significantly affect 
the consequences of serious accidents. 
Routine radiological effluents are not 
affected. As a result, there is no increase’ 
in individual or cumulative radiation 
exposure. 

The environmental impacts of 
transportation resulting from the use of 
higher enrichment and extended 
irradiation are discussed in the staff 
assessment entitled “NRC Assessment 
of the Environmental Effects of 
Transportation Resulting from Extended 
Fuel Enrichment and Irradiation.” This 
assessment was published in the 
Federal Register on August 11, 1988 (53 
FR 30355), as corrected on August 24, 
1988 (53 FR 32322), in connection with 
the Shearon Harris Nuclear Power Plant, 
Unit 1: Environmental Assessment and 
Finding of No Significant Impact. As 
indicated therein, the environmental 
cost contribution of an increse in fuel 
enrichment of up to 5 weight percent U- 
235 and irradiation limits of up to 60 
Gigawatt Days per Metric Ton (GWD/ 
MT) are either unchanged, or may in 
fact be reduced from those summarized 
in table S—4 as set forth in 10 CFR 
51.52(c). These findings are applicable to 
the proposed increase in the burnup rod- 
average limit for ANO-2. Accordingly, 
the Commission concludes that this 
proposed action would result in no 
significant radiological environemental 
impact... 
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With regard to potential 
nonradiological impacts, the proposed 
change will in no way affect environs 
located outside the restricted area as 
defined in 10 CFR part 20. It does not 
affect nonradiological plant effluents 
and has no other environmental impact. 
Therefore, the Commission concludes 
that there are no significant 
nonradiological environmental impacts 
associated with the proposed change in 
the fuel burnup rod-average limit. 


Alternative to the Proposed Action 


Since the Commission concluded that 
there are no significant environmental 
effects that would result from the 
proposed action, any alternatives with 
equal or greater environmental impacts 
need not be evaluated. 

The principal alternative would be to 
deny the request. This would not reduce 
environmental impacts of plant 
operation and would result in reduced 
operational flexibility. 


Alternative Use of Resources 


This action does not involve the use of 
any resources not previously considered 
in the Final Enviromental Statement for 
ANO-2 issued in June 1977. 


Agencies and Persons Consulted 


The NRC staff reviewed the licensee’s 
request and did not consult other 
agencies or persons. 


Finding of no Significant Impact 

The Commission has determined not 
to prepare an environmental impact 
statement for the proposed increase in 
the fuel pin burnup rod-average limit. 

Based upon the foregoing 
environmental assessment, we conclude 
that the proposed action will not have a 
signficant effect on the quality of the 
human environment. 

For further detail with respect to this 
action, see the submittal dated July 20, 
1989, which is available for public 
inspection at the Commisson’s Public 
Document Room, 2120 L Street, NW., 
Washington, DC, and at the Tomlison 
Library, Arkansas Tech University, 
Russellville, Arkansas. 


Dated at Rockville, Maryland, this 7th day 
of November 1990. 

For the Nuclear Regulatory Commission. 
Theodore R. Quay, 


Director, Project Directorate IV-1, Division of 
Reactor Projects-ill, IV, V and Special 
Projects, Office of Nuclear Reactor 
Regulation. 

[FR Doc. 90-26829 Filed 11-13-90; 8:45 am] 


BILLING CODE 7590-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 


[Rel. No. 34-28597; File No. SR-NSCC-90- 
22) 


Self-Regulatory Organizations; 
National Securities Clearing 
Corporation; Filing of Proposed Rule 
Change Relating to Use and 
investment of Members’ Clearing Fund 
Deposits 


November 7, 1990. 


Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 (“Act”), 
15 U.S.C. 78s(b)(1), notice is hereby 
given that on October 10, 1990, the 
National Securities Clearing 
Corporation (““NSCC”) filed with the 
Securities and Exchange Commission 
(“Commission”) the proposed rule 
change described in Items I, Il, and III 
below, which items have been prepared 
by the self-regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


NSCC filed the proposed rule change 
to amend certain aspects of its rules 
regarding the use of its members’ 
clearing fund deposits. The proposed 
rule change would permit NSCC to 
pledge non-defaulting members’ clearing 
fund deposits in excess of required 
deposits. The proposed rule change 
would also revise NSCC’s clearing fund 
rules to double the time (from thirty to 
sixty days) that NSCC has before it must 
either charge the clearing fund and 
assess its members for losses or repay 
loans collateralized by the clearing fund. 
NSCC also filed the proposed rule 
change to clarify in what instruments 
NSCC may invest clearing fund cash. 


Il. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, 
NSCC included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these 
statements may be examined at the 
places specified Item IV below. NSCC 
has prepared summaries, set forth in 
sections (A), (B), and (C) below, of the 
most significant aspects of such 
statements. 
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A. Self-Regulatory Organization's 
Statement ofthe Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


(1) The purpose of the proposed rule 
change is to clarify and amend NSCC 
rules regarding the use of members’ 
clearing fund deposits. In addition, the 
proposed rule change makes various 
technical amendments regarding 
investment of members’ clearing fund 
deposits. 

NSCC rules currently provide that 
NSCC may pledge cash, securities, and . 
letters of credit deposited by members 
as collateral for loans made to NSCC, 
provided that the proceeds of such loans 
are used for one of the enumerated 
purposes set out in NSCC Rule.4. 
Although NSCC has always interpreted 
this rule as applying to a member's 
actual deposit, NSCC is revising the rule 
te clarify and confirm that NSCC may 
pledge a member’s actual clearing fund 
deposit even if the amount exceeds the 
member's required clearing fund deposit 
at the time of the pledge. The proposal 
merely restates, in a more explicit 
manner, NSCC’s authority to pledge a 
clearing member's actual clearing fund 
deposit. Express language is included in 
the proposed rule change, however, to 
make clear that it does not affect 
NSCC’s existing obligation to its 
members to return, or to allow 
substitution for or withdrawal of, cash, 
securities, and letters of credit held by 
NSCC under the circumstances and 
within the time frames specified in its 
rules. 

Additionally, NSCC rules currently — 
require that loans to NSCC 
collateralized by the clearing fund be 
repaid in full within thirty (30) days. If 
not repaid within that time, the clearing 
fund must be charged, and members are 
required to make good the charge 
against their clearing fund deposit. 
Based on recent experience, NSCC has 
determined that there may be 
circumstances where NSCC may require 
more than thirty (30) days within which 
to determine whether and how much to 
assess the membership in the event of a 
member liquidation and closeout. 
Accordingly, the proposed rule change 
amends rule 4, section 2 to allow sixty 
(60) days for the repayment of such 
temporary borrowings. 

Finally, NSCC is making two technical 
changes to Rule 4. The first removes the 
reference to “bearer” in connection with 
government and municipal securities. 
This modification is in keeping with 
current nomenclature for the types of 
securities which NSCC will accept as_ 
security for members’ clearing fund open 
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account indebtedness. The second 
restates NSCC’s ability to invest 
clearing fund cash in vehicles issued, - 
guaranteed, orsecured by:the United - - 
States, its agencies, or instrumentalities 
(“government securities”); deposit 
accounts and certificates of deposit 
insured by the Federal Deposit 
Insurance Corporation; or otherwise 
pursuant to NSCC’s practice of investing 
the cash portion of the clearing fund in 
repurchase agreements on government 
securities. 

(2) Since the proposed rule change 
will ensure the ability of NSCC to obtain 
temporary credit on a timely basis and 
in a manner consistent with preserving 
the rights of its members to their 
collateral, it is consistent with the 
requirements of section 17A of the Act 
and the rules and regulations thereunder 
applicable to NSCC. 


B. Self-Regulatory Organization's 
Statement on Burden on Competition 


NSCC does not believe that the 
proposed rule will have an impact or 
impose a burden on competition. 


C. Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participants, or Others 


No written comments have been 
solicited or received. NSCC will notify 
the Commission of any written 
comments received. 


Ill. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
As the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
will: 

(A) By order approve such proposed 
rule change, or 

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth, Street, NW., 
Washington, D€:20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to. 
the proposed tule change that are filed © 


with the Commission, and all written 
communications relating to the proposed 


‘ule change between the Commission 


and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission's Public Reference Section, 
450 Fifth Street, NW., Washington, DC 
20549. Copies of such filing will also be 
available for inspection and copying at 
the principle office of NSCC. All 
submissions should refer to File No. SR- 
NSCC-90-22 and should be submitted 
by December 5, 1990. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 90-26825 Filed 11-13-90; 8:45 am] 
BILLING CODE 8010-01-M 


[Rel. No. 34-28598; File No. SR-PHILADEP- 
90-3] 


Self-Regulatory Organizations; 
Philadelphia Depository Trust 


‘Company, Inc.; Proposed Rule Change 


Relating to Implementation of Prompt 
Transfer Service (“A.P.T.S.”) 


November 7, 1990. 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 (‘Act’), 
15 U.S.C. 78s(b)(1), notice is hereby 
given that on September 28, 1990, the 
Philadelphia Depository Trust Company, 
Inc. (“Philadep”) filed with the 
Securities and Exchange Commission 
(“Commission”) the proposed rule 
change as described in Items I, II, and III 
below, which items have been prepared 
by the self-regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change fromm interested persons. 


I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 


Philadep, pursuant to rule 19b-4 of the 
Act, submits the proposed rule change to 
establish an automated program for the 
transfer between Philadep and its 
transfer agents of certain securities 
maintained and controlled by Philadep. 
The proposed program, called “A 
Prompt Transfer Service” or “A.P.T.S.,” 
will replace part of the present 
registration procedures of transferring 
securities to and from. Philadep and 
selected transfer agents. 

Under the proposed rule change, the 
use and maintenance of balance 
certificate agreements will be. adopted 
as the procedure for evidencing the 
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number of shares or obligations of ' 
deposited securities transferred into or 
out of Philadep by and through the 
transfer agents. The transfer agents will 
thereby have the securities in the form — 
of balance certificates registered in 
Philadep's name..The balance ~ 
certificates will be adjusted daily to 
reflect Philadep's withdrawal: and 
deposited activity. The balance 
certificate agreements will be entered 
into by all A:P.T.S. transfer agents. 

In accordance with the balance 
certificate agreement, each transfer 
agent, and/or each corporation acting as 
its own transfer agent, will be required 
to maintain an insurance policy in the 
form of a Bankers Blanket Bond, or 
similar insurance coverage, in an 
amount sufficient to cover the loss of 
any securities received from Philadep o1 
held by the transfer agent on behalf of 
Philadep. Furthermore, Philadep must be 
given at least thirty days notice of any 
cancellation or limitation of such | 
insurance. The transfer agent shall also 
provide Philadep, upon request, with a 
copy of the agent's insurance policy. In 
addition, the balance certificates must 
be held in a secured area on the transfer 
agent’s premises. 

The proposed rule change requires 
determination pursuant to rules 8c-1(g) 
and 15c2-1(g) of the Act. 


Il. Self-Regulatory Organization’s 
Statement of the Propose of, and 
Statutory Basis for, the Proposed Rule 
Change 


In its.filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text of 
these statements may be examined at 
the places specified in Item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in 
sections (A), (B), and (C) below, of the 
most significant aspects of such 
statements. 


A. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


The purpose of the proposed rule 
change is to improve and facilitate a 
safer and more effective mechanism for 
the transfer of securities between 
Philadep and its transfer agents and for 
control over. those assets. At the present 
time, for example, a customer requesting 
the withdrawal of one hundred shares of 
a security would require Philadep to « 
send an electronic or written instruction 
as well as the physical transfer of the 
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security between Philadep and the 
transfer agent. However, under the 
A.P.T.S. program, an electronic 
instruction would immediately 
effectuate the withdrawal transfer, 
thereby alleviating the extra step of 
physically transferring the security. 
Thus, the rule change will further 
Philadep's goal of reducing the exposure 
of securities to loss in transit between 
Philadep and transfer agents. The 
program will eliminate a significant 
amount of needless movement of 
securities. A.P.T.S. will also allow 
securities to be maintained in a form 
which will no longer permit the ready 
negotiation of the securities in the event 
of theft. 

The proposed rule change is 
consistent with section 17A(b){3){A) of 
the Act in that it enhances Philadep’s 
capacity to be able to facilitate the 
prompt and accurate clearance and 
settlement of securities transactions for 
which it is responsible and to safeguard 
securities and funds in its custody or 
control or for which it is responsible. 


B. Self-Regulatory Organization's 
Statement on Burden on Competition 


Philadep does not believe that the 
proposed rule change will impose any 
inappropriate burden on competition. 


C. Self-Regulatory Organization's 
Statement on Commenis on the 
Proposed Rule Change Received from 
Members, Participants and oihers 


No comments on this particular rule 
change have been solicited or received. 


Ill. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Acticn 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
As the Commission may designate up to 
90 days of such date if its finds such 
longer period to be appropriate and 
publishes its reasons for so finding or {ii) 
as to which the self-regulatory 
organization consents, the Commission 
will: 

(A) By order approve such proposed 
rule change, or 

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 


submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the 
proposir g rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the provisions 
of 5 U.S.C. 552, will be available for 
inspection and copying in the 
Commission’s Public Reference Section, 
450 Fifth Street, NW., Washington, DC 
20549. Copies of such filing will also be 
available for inspection and copying at 
the principle office of Philadep. All 
submissions should refer to File No. SR- 
PHILADEP-90-03 and should be 
submitted by December 5, 1990. 

For the Commission, by the Division of 


Market Regulation, pursuant to delegated 
authority. 


Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 90-26826 Filed 11-13-90; 8:45 am] 
BILLING CODE 8010-01-M 


[Rel. No. IC-17844; 811-6007] 


First investors Aggressive High Yield 
Fund, inc.; Application for 
Deregistration 


November 6, 1990. 

AGENCY: Securities and Exchange 
Commission (“SEC”). 

ACTION: Notice of application for 
deregistration under the Investment 
Company Act of 1940 {the “Act”). 


APPLICANT: First Investors Aggressive 


High Yield Fund, Inc. 
RELEVANT ACT SECTION: Section 8(f). 


SUMMARY OF APPLICATION: Applicant 
seeks an order declaring that it has 
ceased to be an investment company. 


FILING DATE: The application on Form 
N-8F was filed on September 25, 1990. 
HEARING OR NOTIFICATION OF HEARING: 
An order granting the application will be 
issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to the SEC's 
Secretary and serving Applicant with a 
copy of the request, personally or by 
mail. Hearing requests should be | 
received by the SEC by 5:30 p.m. on 
December 4, 1990 and should be 
accompanied by proof of service on 
Applicant, in the form of an affidavit or, 
for lawyers, a certificate of service. 
Hearing requests should state the nature 
of the writer’s interest, the reason for 
the request, and the issues contested. 
Persors may request notification of a 
hearing by writing to the SEC’s 
Secretary. 
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ADDRESSES: Secretary, SEC, 450 Fifth 
Street NW., Washington, DC 20549. 
Applicant, 120 Wall Street, New York, 
New York 10005. 


FOR FURTHER INFORMATION CONTACT: 
C. Christopher Sprague, Staff Attorney, 
(202) 272-3035, or Max Berueffy, Branch 
Chief, (202) 272-3016 (Division of 
Investment Management, Office of 
Investment Company Regulation). 


SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application is 
available for a fee at the SEC's Public 
Reference Branch or by contacting the 
SEC’s commercial copier at (800) 231- 
3282 (in Maryland (301) 738-1400). 


Applicant's Representations 


1. Applicant registered under the Act 
as an open-end, diversified management 
investment company on April 10, 1990. 
On that date, Applicant also filed a 
registration statement on Form N-1A to 
register an indefinite number of its 
common shares. That registration 
statement became effective on July 10, 
1990. 

2. On May 11, 1990, Applicant filed a 
registration statement on Form N-14. 
That registration statement related to 
the proposed reorganization of First 
Investors High Yield Fund, Inc. (“High 
Yield”), whereby the assets of High 
Yield would be transferred to the 
Applicant and to First Investors 
Corporate Fund, Inc. The proposed 
reorganization was abandoned, and on 
September 21, 1990, the Commission 
granted Applicant's request to withdraw 
the registration statement on Form N-14. 

3. Applicant is a corporation 
organized and existing under Maryland 
law. 

4. Applicant has not issued any of its 
securities. Applicant's sole asset is 
$100,000 initial capital contributed by 
First Investors Management Company, 
Inc. (“Management Company”), 
Applicant’s investment adviser, 
although no shares were issued to 
Management Company therefor. Upon 
the winding-up of Applicant's affairs, 
the $100,000 initial capital contribution 
will be distributed to Management 
Company. 

5. Applicant has no debts or liabilities. 

6. Applicant has not, within the last 18 
months, transferred any of its assets to a . 
separate trust, the beneficiaries of which 
were or are securityholders of the 
Applicant. 

7. Applicant is not a party to any 
litigation or administrative proceeding. 

8. Applicant is not now engaged, and 
does not propose to engage, in any 
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business activity other than that needed 
to wind-up its affairs. 
For the Commission, by the Division of 


Investment Management, under delegated 
authority. 


Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc..90-26781 Filed 11-13-90; 8:45 am] 
BILLING CODE 8010-01-M 


[Rel. No. IC-17847; 811-6006] 


First investors Aggressive Income 
Fund, Inc.; Application for 
Deregulation 


November 6, 1990. 

AGENCY: Securities and Exchange 
Commission (“SEC”). 

ACTION: Notice of application for 
deregistration under the Investment 
Company Act of 1940 (the “Act”’). 


APPLICANT: First Investors Aggressive 


Income Fund, Inc. 
RELEVANT ACT SECTION: Section 8(f). 
SUMMARY OF APPLICATION: Applicant 
seeks an order declaring that it has 
ceased to be an investment company. 
FILING DATE: The application on Form 
N-8F was filed on September 25, 1990. 
HEARING OR NOTIFICATION OF HEARING: 
An order granting the application will be 
issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to the SEC’s 
Secretary and serving Applicant with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on 
December 4, 1990 and should be 
accompanied by proof of service on 
Applicant, in the form of an affidavit or, 
for lawyers, a certificate of service. 
Hearing requests should state the nature 
of the writer's interest, the reason for 
the request, and the issues contested. 
Persons may request notification of a 
hearing by writing to the SEC's 
Secretary. 
ADDRESSES: Secretary, SEC, 450 Fifth 
Street NW., Washington, DC 20549. 
Applicant, 120 Wall Street, New York, 
New York 10005. 
FOR FURTHER INFORMATION CONTACT: C. 
Christopher Sprague, Staff Attorney, 
(202) 272-3035, or Max Berueffy, Branch 
Chief, (202) 272-3016 (Division of 
Investment Management, Office of 
Investment Company Regulation). 
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application is 
available for a fee at the SEC’s Public 
Reference Branch or by contacting the 
- SEC’s commercial copier at (800) 231- 
3282 (in Maryland (301) 738-1400). 


Applicant's Representations 


1. Applicant registered under the Act 
as an open-end, diversified management 
investment company on April 9, 1990. 
On that date, Applicant also filed a 
registration statement on Form N-1A to 
register an indefinite number of its 
common shares. That registration 
statement became effective on July 10, 
1990. 

2. On May 7, 1990, Applicant filed a 
registration statement on Form N-14. 
The registration statement related to the 
proposed reorganization of First 
Investors Fund For Income, Inc. 
(“Income Fund”), whereby the assets of 
Income Fund would be transferred to 
the Applicant and to First Investors 
Bond Fund, Inc. The proposed 
reorganization was abandoned, and on 
September 21, 1990, the Commission 
granted Applicant's request to withdraw 
the registration statement on Form N-14. 

3. Applicant is a corporation 
organized and existing under Maryland 
law. 

4. Applicant has not issued any of its 
securities. Applicant's sole asset is 
$100,000 initial capital contributed by 
First Investors Management Company, 
Inc. (“Management Company”), 
Applicant's investment adviser, 
although no shares were issued to 
Management Company therefor. Upon 
the winding-up of Applicant's affairs, 
the $100,000 initial capital contribution 
will be distributed to Management 
Company. 

5. Applicant has no debts or liabilities. 

6. Applicant has not, within the last 18 
months, transferred any of its assets to a 
separate trust, the beneficiaries of which 
were or are securityholders of the 
Applicant. 

7. Applicant is not a party to any 
litigation or administrative proceeding. 

8. Applicant is not now engaged, and 
does not propose to engage, in any 
business activity other than that needed 
to wind-up its affairs. 

For the Commission, by the Division of 
Investment Management, under delegated 
authority. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 90-26782 Filed 11-13-90; 8:45 am] 
BILLING CODE 8010-01-M 


[Rei. No. IC-17845; 811-6005] 


First investors Bond Fund, Inc.; 
Application for Deregistration 


November 6, 1990. 


- AGENCY: Securities and Exchange 


Commission (“SEC”). 


ACTION: Notice of application for * ~ ** 
deregistration under the Investment 
Company Act of 1940 (the “Act”). 


APPLICANT: First Investors Bond Fund, 
Inc. 


RELEVANT ACT SECTION: Section 8(f). 


SUMMARY OF APPLICATION: Applicant 
seeks an order declaring that it has 
ceased to be an investment company. 


FILING DATE: The application on Form 
N-8F was filed on September 25, 1990. 


HEARING OR NOTIFICATION OF HEARING: 
An order granting the application will be 
issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to the SEC’s 
Secretary and serving Applicant with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on 
December 4, 1990 and should be 
accompanied by proof of service on 
Applicant, in the form of an affidavit or, 
for lawyers, a certificate of service. 
Hearing requests should state the nature 
of the writer's interest, the reason for 
the request, and the issues contested. 
Persons may request notification of a 
hearing by writing to the SEC’s 
Secretary. 

ADDRESSES: Secretary, SEC, 450 Fifth 
Street NW., Washington, DC 20549. 
Applicant, 120 Wall Street, New York, 
New York 10005. 


FOR FURTHER INFORMATION CONTACT: 
C. Christopher Sprague, Staff Attorney, 
(202) 272-3035, or Max Berueffy, Branch 
Chief, (202) 272-3016 (Division of 
Investment Management, Office of 
Investment Company Regulation). 


SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application is 
available for a fee at the SEC’s Public 
Reference Branch or by contacting the 
SEC’s commercial copier at (800) 231- 
3282 (in Maryland (301) 738-1400). 


Applicant’s Representations 


1. Applicant registered under the Act 
as an open-end, diversified management 
investment company on April 9,'1990. 
On that date, Applicant also filed a 
registration statement on Form N-1A to 
register an indefinite number of its 
common shares. That registration 
statement became effective on July 10, 
1990. 

2. On May 7, 1990, Applicant filed a 
registration statement on Form N-14. 
That registration statement related to 
the proposed reorganization of First 
Investors Fund For Income, Inc. 
(“Income Fund”), whereby the assets of 
Income Fund would be transferred to 
the Applicant and to First Investors 
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Aggressive Income Fund, Inc. The 
proposed reorganization was 
abandoned, and on September 21, 1990, 
the Commission granted Applicant's 
request to withdraw the registration 
statement on Form N-14. 

3. Applicant is a corporation 
organized and existing under Maryland 
law. 

4. Applicant has not issued any of its 
securities. Applicant's sole asset is 
$100,000 initial capital contributed by 
First Investors Management Company, 
Inc. (“Management Company”), 
Applicant's investment adviser, 
although no shares were issued to 
Management Company therefor. Upon 
the winding-up of Applicant's affairs, 
the $100,000 initial capital contribution 
will be distributed to Management 
Company. 

5. Applicant has no debts or liabilities. 

6. Applicant has not, within the last 18 
months, transferred any of its assets to a 
separate trust, the beneficiaries of which 
were or are securityholders of the 
Applicant. 

7. Applicant is not a party to any 
litigation or administrative proceeding. 

8. Applicant is not now engaged, and 
does not propose to engage, in any 
business activity other than that needed 
to wind-up its affairs. 

For the Commission, by the Division of 
Investment Management, under delegated 
authority. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 90-26783 Filed 11-13-90; 8:45 am] 
BILLING CODE 8010-01-M 


[Rel. No. IC-17846; 811-6004] 


First investors Corporate Fund, Inc.; 
Application for Deregistration 


November 6, 1990. 

AGENCY: Securities and Exchange 
Commission (“SEC”). 

ACTION: Notice of application for 
deregistration under the Investment 
Company Act of 1940 (the “Act"). 


APPLICANT: First Investors Corporate 
Fund, Inc. 

RELEVANT ACT SECTION: Section 8(f). 
SUMMARY OF APPLICATION: Applicant 
seeks an order declaring that it has 
ceased to be an investment company. 
FILING DATES: The application on Form 
N-8F was filed on September 25, 1990. 
HEARING OR NOTIFICATION OF HEARING: 
An order granting the application will be 
issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to the SEC’s 
Secretary and serving Applicant with a 


copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on 
December 4, 1990 and should be 
accompanied by proof of service on- 
Applicant, in the form of an affidavit or, 
for lawyers, a certificate of service. 
Hearing requests should state the nature 
of the writer's interest, the reason for 
the request, and the issues contested. 
Persons may request notification of a 
hearing by writing to the SEC’s 
Secretary. 

ADDRESSES: Secretary, SEC, 450 Fifth 
Street NW., Washington, DC 20549. 
Applicant, 120 Wall Street, New York, 
New York 10005. 


FOR FURTHER INFORMATION CONTACT: 

C. Christopher Sprague, Staff Attorney, 
(202) 272-3035, or Max Berueffy, Branch 
Chief, (202) 272-3016 (Division of 
Investment Management, Office of 
Investment Company Regulation). 
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application is 
available for a fee from the SEC’s Public 
Reference Branch or by contacting the 
SEC’s commercial copier at (800) 231- 
3282 (in Maryland (301) 738-1400). 


Applicant’s Representations 


1. Applicant registered under the Act 
as an open-end, diversified management 
investment company on April 9, 1990. 
On that date, Applicant also filed a 
registration statement on Form N-1A to 
register an indefinite number of its 
common shares. That registration 
statement became effective on July 10, 
1990. 

2. On May 11, 1990, Applicant filed a 
registration statement on Form N-14. 
That registration statement related to 
the proposed reorganization of First 
Investors High Yield Fund, Inc. (“High 
Yield"), whereby the assets of High 
Yield would be transferred to the 
Applicant and to First Investors 
Aggressive High Yield Fund, Inc. The 
proposed reorganization was 
abandoned, and on September 21, 1990, 
the Commission granted Applicant's 
request to withdraw the registration 
statement on Form N-14. 

3. Applicant is a corporation 
— and existing under Maryland 

aw. 

4. Applicant has not issued any of its 
securities. Applicant’s sole asset is 
$100,000 initial capital contributed by 
First Investors Management Company, 
Inc. (“Management Company”), 
Applicant's investment adviser, 
although no shares were issued to 
Management Company therefor. Upon 
the winding-up of Applicant's affairs, 
the $100,000 initial capital contribution 
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will be distributed to Management 
Company. 

5. Applicant has no debts or liabilities. 

6. Applicant has not, within the last 18 
months, transferred any of its assets to a 
separate trust, the beneficiaries of which 
were or are security holders of the 
Applicant. 

7. Applicant is not a party to any 
litigation or administrative proceeding. 

8. Applicant is not now engaged, and 
does not propose to engage, in any 
business activity other than that needed 
to wind-up its affairs. 

For the Commission, by the Division of 
Investment Management, under delegated 
authority. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 90-26784 Filed 11-13-90; 6:45 am] 
BILLING CODE 6010-01-M 


SMALL BUSINESS ADMINISTRATION 
[License No. 02/02-0095] 


Southern Tier Capital Corp., Surrender 
of License 


Notice if hereby given that Southern 
Tier Capital Corporation, 55 South Main 
Street, Liberty, New York 12754 has 
surrendered its license to operate as a 
small business investment company 
under the Small Business Investment 
Act of 1958, as amended (The Act). 
Southern Tier Capital Corporation was 
licensed by the Small Business 
Administration June 28, 1961. 

Under the authority vested by the Act 

and pursuant to the Regulations 
promulgated thereunder, the surrender 
was accepted on August 31, 1990, and 
accordingly, all rights, privileges, and 
franchises derived therefrom have been 
terminated. 
(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business 
Investment Companies) 

Dated: September 11, 1990. 

Bernard Kulik, 

Associate Administrator for Investment. 
[FR Doc. 90-26845 Filed 11-13-90; 8:45 am] 
BILLING CODE 0025-01-M 


Region IV Advisory Council Meeting; 
Alabama 


The U.S. Small Business 
Administration Region IV Advisory 
Council, located in the geographical area 
of Birmingham, will hold a public 
meeting from 10 a.m. to 1 p.m. on Friday, 
December 7, 1990, in the Conference 
Room of the Birmingham District 
Office, 2121 8th Avenue, North, suitc 
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200, Birmingham, Alabama, to discuss 
such matters as may be presented by 
members, staff of the U.S. Small 
Business Administration, or others 
present. 

For further information, write or call 
James C. Barksdale, District Director, 
U.S. Small Business Administration, 
2121 8th Avenue, North, suite 200, 
Birmingham, Alabama 35203, phone 
(205) 731-1341. 


Dated: November 6, 1990. 
Jean M. Nowak, 
Director, Office of Advisory Councils. 
[FR Doc. 90-26846 Filed 11-13-90; 8:45 am] 
BILLING CODE 8025-01-M 


Region IX Advisory Council Meeting; 
California 


The U.S. Small Business 
Administration Region LX Advisory 
Council, located in the geographical area 
of Los Angeles, will hold a public 
meeting at 11 a.m. on Tuesday, 
December 11, 1990, at the Verdugo Club, 
400 West Glenoaks Boulevard, Glendale, 
California, to discuss such matters as 
may be presented by members, staff of 
the U.S. Small Business Administration, 
or others present. 

For further information, write or call 
M. Hawley Smith, District Director, U.S. 
Small Business Administration, 330 N. 
Brand Blvd., suite 1200, Glendale, 
California 91203, phone (213) 894-2977. 


Dated: November 6, 1990. 
Jean M. Nowak, 
Director, Office of Advisory Councils. 
[FR Doc. 90-26847 Filed 11-13-90; 8:45 am] 
BILLING CODE 8025-01-M 


Region Ill Advisory Council Meeting; 
Maryland 


The U.S. Small Business 
Administration Region IH Advisory 
Council, located in the geographical area 
of Baltimore, will hold a public meeting 
from 9 a.m. to 1 p.m. on Tuesday, 
November 27, 1990, at the Maryland 
Communication Center, Legg Mason 
Tower, suite 2200, 111 South Calvert 
Street, Baltimore, Maryland, to discuss 
such matters as may be presented by 
members, staff of the U.S, Small 
Business Administration, or others 
present. 

For further information, write or call 
Charles J. Gaston, District Director, U.S. 
Small Business Administration, 10 North 
Calvert Street, 3rd Floor, Baltimore, 
Maryland 21202, phone (301) 962-2054. 


Dated: November 6, 1990. 
Jean M. Nowak, 
Director, Office of Advisory Councils. 
[FR Doc. 90-26848 Filed 11-13-90; 8:45 am] 
BILLING CODE 8025-01-M 


Region It] Advisory Council Meeting; 
West Virginia 


The U.S. Small Business 
Administration Region Il Advisory 
Council, located in the geographical area 
of Clarksburg, wil! hold a public meeting 
beginning at 1 p.m. on Thursday, 
November 29, 1990 and ending at 2 p.m. 
on Friday, November 30, 1990, at the 
Appalachian Power Company Building, 
Beckley, West Virginia, to discuss such 
matters as may be presented by 
members, staff of the U.S. Small 
Business Administration, or others 
present. 

For further information, write or call 
Marvin P. Shelton, District Director, U.S. 
Small Business Administration, P.O. Box 
1608, Clarksburg, West Virginia 26302- 
1608, phone (304) 623-5631. 


Dated: November 6, 1990. 
Jean M. Nowak, 
Director, Office of Advisory Councils. 
[FR Doc. 90-26849 Filed 11-13-90; 8:45 am] 
BILLING CODE 8025-01-M 


DEPARTMENT OF TRANSPORTATION 


Aviation Proceedings; Agreements 
Filed During the Week Ended 
November 2, 1990 


The following Agreements were filed 
with the Department of Transportation 
under the provisions of 49 U.S.C. 412 
and 414. Answers may be filed within 21 
days of date of filing. 


Docket No.: 47234 


Date filed: October 30, 1990. 

Parties: Members of the International 
Air Transport Association. 

Subject: Middle East-Africa Expedited 
Resolutions. 

Proposed Effective Date: December 1, 
1990 and March 1, 1991. 


Docket No. 47238 


Date filed: November 1, 1990. 

Parties: Members of the International 
Air Transport Association. 

Subject: Comp Reso/P0616 dated 
October 15, 1990. 

Proposed Effective Date: November 15 
and December 1, 1990. 


Docket No. 47239 


Date filed: November 1, 1990. 
Parties: Members of the International 
Air Transport Association. 


Subject: Comp Reso/C0437 dated 
October 15, 1990. 

Proposed Effective Date: December 15, 
1990. 


Docket No. 47240 


Date filed: November 1, 1990. 

Parties: Members of the International 
Air Transport Association. 

Subject: TC3-Central/South America 
Expedited Reso 074rr. 

Proposed Effective Date: December 1, 
1990. 


Docket No. 47241 


Date filed: November 1, 1990. 

Parties: Members of the International 
Air Transport Association. 

Subject: Japan-North America Expedited 
Resos. 

Proposed Effective Date: December 1, 
1990 & January 1, 1991. 


Docket No. 47242 


Date filed: November 1, 1990. 

Parties: Members of the International 
Air Transport Association. 

Subject: Europe-Middle East Expedited 
Resolutions. 

Proposed Effective Date: December 1, 
1990 thru March 1, 1991. 

Phyllis T. Kaylor, 

Chief, Documentary Services Division. 

[FR Doc. 90-28787 Filed 11-13-90; 8:45 am} 

BILLING CODE 4910-62-M 


Applications for Certificates of Public 
Convenience and Necessity and 
Foreign Air Carrier Permits Filed Under 
Subpart Q During the Week Ended 
November 2, 1990 


The following applications for 
certificates of public convenience and 
necessity and foreign air carrier permits 
were filed under subpart Q of the 
Department of Transportation's 
Procedural Regulations (See 14 CFR 
302.1701 et sea.}. The due date for 
answers, conforming application, or 
motion to modify scope are set forth 
below for each application. Following 
the answer period DOT may process the 
application by expedited procedures. 
Such procedures may consist of the 
adoption of a show-cause order, a 
tentative order, or in appropriate cases a 
final order without further proceedings. 


Docket Number 47236 


Date filed: October 30, 1990. 

Due Date for Answers, Conforming 
Applications, or Motion to Modify 
Scope: November 28, 1990. 

Description: Application of Air Jamaica 
Limited, pursuant to section 402 of the 
Act, and subpart Q of the Regulations, 
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requests the Department to amend 
Order 89-3-74 to allow the 
substitution of Orlando, Florida, for 
Tampa, Florida, under Air Jamaica’s 
Route 1. Air Jamaica seeks to initiate 
this service on or after December 1, 
1990. 

Docket Number 47237 


Date filed: November 1, 1990. 

Due Date for Answers, Conforming 
Applications, or Motion to Modify 
Scope: November 29, 1990. 

Description: Joint Application of United 
Air Lines, Inc. and Pan American 
World Airways, Inc., pursuant to 
section 401(h) of the Act, and subpart 
Q of the Regulations requests the 
Department to approve (a) the transfer 
to United of Pan Am’s present 
certificate authority to serve points in 
the United Kingdom (except 
Manchester) from any point in the 
U.S. except Detroit and Miami, 
including the right to serve points in 
third countries beyond the United 
Kingdom; and (b) the transfer to 
United of Pan Am’s present certificate 
authority to operate international 
scheduled services between certain 
U.S. gateways (Washington-Baltimore, 
Chicago, Los Angeles, San Francisco- 
Oakland-San Jose and Seattle), on the 
one hand, and points outside the U.S. 
(except points in Bermuda, the 
Bahamas, Central and South America, 
Mexico, and the Caribbean, and 
between Washington and Frankfurt), 
on the other hand. 

Phyllis T. Kaylor, 

Chief, Documentary Services Division. 

[FR Doc. 90-26786 Filed 11-13-90; 8:45 am] 

BILLING CODE 4910-62-M 


National Highway Traffic Safety 
Administration 


Denial of Motor Vehicle Defect Petition 


This notice sets forth the reasons for 
the denial of a petition submitted to the 
National Highway Traffic Safety 
Administration (NHTSA) under section 
124 of the National Traffic and Motor 
Vehicle Safety Act of 1966, as amended 
(15 U.S.C. 1381 et seg.). 

On August 1, 1990, Mr. Warren W.T. 
Fujimori petitioned NHTSA to conduct a 
defect investigation into alleged 
transmission noise and an alleged 
stalling problem with the 1988 Subaru 
Justy RS 4WD model vehicle. The 
agency declined to consider the 
transmission noise problem because it is 
not safety-related. The agency did 
conduct a technical review of the 
alleged stalling problem. As a result of 
that review, the petition is denied. 
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There were 3,895 1988 Subaru Justy RS 
4WD vehicles imported for sale into the 
United States. Mr. Fujimori’s complaint 
of engine stalling in traffic is the only 
known owner complaint of that problem. 
There were six reports of engine stalling 
reported to the manufacturer by its field 
personnel. Each of these reports 
indicated a different cause for the 
stalling. One was caused by overheating 
due to a stuck thermostat, one by a 
massive oil leak, one by an improperly 
adjusted idle speed, and three by loose 
electrical connections at different 
locations. The cause of Mr. Fujimori’s 
alleged stalling problem has not been 
identified, while in each of the other six 
cases the cause was clearly indicated. 
Accordingly, Mr. Fujimori’s complaint is 
an isolated incident and is not indicative 
of a safety-related defect trend. 

After considering the available 
information, there-is no reasonable 
possibility that an order concerning the 
notification and remedy of a safety- 
related defect in relation to the 
petitioner's allegations would be issued 
at the conclusion of an investigation. 
Since no evidence of a safety-related 
defect trend was discovered, further 
commitment of resources to determine 
whether such a trend may exist does not 
appear to be warranted. Therefore, the 
petition was denied. 

Authority: Section 124, Public Law 93-492, 
88 Stat. 1470 (15 U.S.C. 1410a); delegations of 
authority at 49 CFR 1.50 and 501.8. 

Issued on November 7, 1990. 

Michael B. Brownlee, 

Acting Associate Administrator for 
Enforcement. 

[FR Doc. 90-26810 Filed 11-13-90; 8:45 am] 
BILLING CODE 4910-59-M 


Saint Lawrence Seaway Development 
Corporation 


Advisory Board Meeting 


Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Public 
Law 92-463; 5 U.S.C. App. I) notice is 
hereby given of a meeting of the 
Advisory Board of the Saint Lawrence 
Seaway Development Corporation, to be 
held at 2 p.m., December 11, 1990, at the 
Corporation’s Administration 
Headquarters, room 5424, 400 Seventh 
Street, SW., Washington, DC. The 
agenda for this meeting will be as 
follows: Opening Remarks, 
Consideration of Minutes of Past 
Meeting; Review of Programs; Business; 
and Closing Remarks. 

Attendance at meeting is open to the 
interested public but limited to the space 
available. With the approval of the 
Administrator, members of the public 


may present oral statements at the 
meeting. Persons wishing further 
information should contact not later 
than, December 4, 1990; Marc C. Owen, 
Advisory Board Liaison, Saint Lawrence 
Seaway Development Corporation, 400 
Seventh Street SW., Washington, DC 
20590; 202/366-0091. 

Any member of the public may 
present a written statement to the 
Advisory Board at any time. 

Issued at Washington, DC on November 6, 
1990. 

Marc C. Owen, 

Advisory Board Liaison. p 

[FR Doc. 90-26734 Filed 11-13-90; 8:45 am] 
BILLING CODE 4910-61-M 


DEPARTMENT OF THE TREASURY 


Public Information Collection 
Requirements Submitted to OMB for 
Review 


Dated: November 6, 1990. 


The Department of Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Public Law 96-511. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, Room 3171 Treasury Annex, 
1500 Pennsylvania Avenue NW., 
Washington, DC 20220. 


U.S. Customs Service 


OMB Number: 1515-0093 

Form Number: CF 300 

Type of Review: Extension 

Title: Bonded Warehouse Proprietor’s 
Submission 


’ Description: CF 300 is prepared by 


bonded warehouse proprietor’s and 
submitted to the Customs Service 
annually. The document reflects all 
bonded merchandise entering, 
released and manipulated. This 
includes beginning and ending 
inventories. 

Respondents: Businesses or other for- 
profit 

Estimated Number of Respondents: 
1,297 

Estimated Burden House Per Response/ 
Recordkeeping: 24 hours, 18 minutes 

Frequency of Response: Annually 

Estimated Total Recordkeeping/ 
Reporting Burden: 31,541 hours 
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Clearance Officer: Dennis Dore (202) 
535-9267, U.S. Customs Service, 
Paperwork Management Branch, 
Room 6316, 1301 Constitution Avenue 
NW., Washington, DC 20229. 

OMB Reviewer: Milo Sunderhauf (202) 
395-6880, Office of Management and 
Budget, Room 3001, New Executive 
Office Building, Washington, DC 
20503. 


Dale A. Morgan, 

Departmental Reports, Management Officer 
{FR Doc. 90-26812 Filed 11-13-90; 8:45 am] 
BILLING CODE 4820-02-M 
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Sunshine Act Meetings 


Act” (Pub. L. 94-409) 5 U.S.C. 552b/e)(3). 


CONSUMER PRODUCT SAFETY. 
COMMISSION 
TIME AND DATE: Thursday, November 15, 
1990, 10:00 a.m. 
LOCATION: Room 556, Westwood 
Towers, 5401 Westbard Avenue, 
Bethesda, Maryland. 
STaTus: Open to the Public. 
MATTERS TO BE CONSIDERED: Waterbed 
Petition, CP 89-4 

The Commission will consider a 
petition submitted by the Consumer 
Federation of America, the New York 
State Attorney General, and the 
American Academy of Pediatrics 
requesting a mandatory labeling 
standard for adult-size waterbeds. 
For a Recorded Message Containing the 
Latest Agenda Information, Call: 301- 
492-5709 
CONTACT PERSON FOR ADDITIONAL 
INFORMATION: Sheldon D. Butts, Office 
of the Secretary, 5401 Westbard Ave., 
Bethesda, Md. 20207 301-492-6800. 


Dated: November 8, 1990. 
Sheldon D. Butts, 
Deputy Secretary. 
[FR Doc. 90-26955 Filed 11-9-90; 1:49 pm] 
BILLING CODE 6355-01-M 


INTERSTATE COMMERCE COMMISSION 
Commission Voting Conference 


TIME AND DATE: 10:00 a.m., Tuesday, 
November 20, 1990. 


PLACE: Hearing Room A, Interstate 
Commerce Commission,12th & 
Constitution Avenue, NW., Washington, 
DC 20423. 


STATUS: The purpose of the conference 
is for the Commission to discuss among 
themselves, and to vote on, the agenda 
items. Although the conference is open 
for the public observation, no public 
participation is permitted. 

MATTERS TO BE DISCUSSED: 


Docket No. AB-55 (Sub-No. 352), CSX 
Transportation, Inc.—Abandonment—in 
Ben Hill and Irwin Counties, GA 

Ix Parte No. MC-198, Transportation Claims 
and Prevention Council, Inc.—Petition to 
Institute Rulemaking on Contract Carriers 

Ex Parte No. MC-197, Limitation of : 
nt of Alcoholic Beverages on 

uses 


Finance Docket No. 30965 (Sub-No. 1} and 
(Sub-No. 2), Delaware & Hudson Railway 
Company—Lease and Trackage Rights 
Exemption—Springfield Terminal Railway 
Company 


CONTACT PERSON FOR MORE 
INFORMATION: A. Dennis Watson, Office 
of External Affairs, Telephone: (202) 
275-7252, TDD: (202) 275-1721. 

Sidney L. Strickland, Jr., 

Secretary. 

[FR Doc. 90-26975 Filed 11-13-90; 3:57 pm] 
BILLING CODE 7035-01-6 


NUCLEAR REGULATORY COMMISSION 


DATE: Weeks of November 12, 19, 26, 
and December 3, 1990. 


PLACE: Commissioners’ Conference 
Room, 11555 Rockville Pike, Rockville, 
Maryland. 


Status: Open and Closed. 
MATTERS TO BE DISCUSSED 


Week of November 12 


Friday, November 16 


11:30 a.m. 
Affirmation/Discussion and Vote (Public 
Meeting) (if needed) 


Week of November 19—Tentative 


Wednesday, November 21 


11:30 a.m. 
Affirmation/Discussion and Vote (Public 
Meeting) (if needed) 


Week of November 26—Tentative 


There are no meetings scheduled for the 
Week of November 26 


Week of December 3—Tentative 


Friday, December 7 


10:00 a.m. 
Briefing on Level of Design Detail for Part 
52 (Public Meeting) 
11:30 a.m. 
Affirmation/Discussion and Vote {Public 
Meeting) (if needed) 

Note: Affirmation sessions are initially 
scheduled and announced to the public on a 
time-reserved basis. Supplementary notice is 
provided in accordance with the Sunshine 
Act as specific items are identified and added 
to the meeting agenda. If there is no specific 
subject listed for affirmation, this means that 
no item has as yet been identified as 
requiring any Commission vote on this date. 


To Verify the Status of Meetings Call 
(Recording) —(301) 492-0290 
CONTACT PERSON FOR MORE 


INFORMATION: William Hill (301) 492- 
1661. 
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Dated: November 8, 1990. 
William M. Hill, Jr., 
Office of the Secretary. 
[FR Doc. 90-26961 Filed 11-9-90; 2:09 pm] 
BILLING CODE 7590-01-M 


POSTAL SERVICE 
Board of Governors, Vote to Close 
Meeting 

At its meeting on November 5, 1990, 
the Board of Governors of the United 
States Postal Service voted unanimously 
to close to public observation its 
meeting scheduled for December 3, 1990, 
in New Orleans, Louisiana. The 
members will discuss possible strategies 
in collective bargaining negotiations. 

The meeting is expected to be 
attended by the following persons: 
Governors Alvarado, Daniels, del Junco, 
Griesemer, Hall, Mackie, Nevin, Pace 
and Setrakian; Postmaster General 
Frank, Deputy Postmaster General 
Coughlin, Secretary to the Board Harris, 
and Genera! Counsel Hughes. 

The Board determined that pursuant 
to section 552b(c) (3) and (9) of title 5, 
United States Code, and § 7.3 (b) and (c) 
of title 39, Code of Federal Regulations, 
this portion of the meeting is exempt 
from the open meeting requirement of 
the Government in the Sunshine Act (5 
U.S.C. 552b(b)) because it is likely to 
disclose information prepared for use in 
connection with the negotiation of 
collective bargaining agreements under 
chapter 12 of title 39, United States 
Code, which is specifically exempted 
from disclosure by section 410(c)(3) of 
title 39, United States Code. 

In accordance with section 552b(f)(1) 
of title 5, United States Code, and 
§ 7.6(a) of title 39, Code of Federal 
Regulations, the General Counsel of the 
United States Postal Service has 
certified that in his opinion the meeting 
may properly be closed to public 
observation pursuant to section 552b{c) 
(3}-and (9) of title 5, United States Code; 
§ 410{c){3) of title 39 United States Code; 
and § 7.3(b), (c) and (i) of title 39, Code 
of Federal Regulations. 

Requests for information about the 
meeting should be addressed to the 
Secretary of the Board, David F. Harris, 
at (202) 268-4800. 

David F. Harris, 

Secretary. 

[FR Doc. 90-26974 Filed 11-9-90; 3:57 pm] 
BILLING CODE 7710-12-m 
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DEPARTMENT OF THE TREASURY 
Bureau of Alcohol, Tobacco and 
Firearms 


27 CFR Parts 19, 24, 25, 70, 170, 179, 
194, 197, 250, 270, 275, 285, 290, and 
296 


[T.D. ATF-301] 


Change in Responsibility for Enforced 
Collection of Certain Alcohol, 
Tobacco, and Firearms Taxes 


AGENCY: Bureau of Alcohol, Tobacco 
and Firearms (ATF), Department of the 
Treasury. 


ACTION: Treasury decision, final rule. 


sumMARY: This Treasury decision will 
transfer from the Internal Revenue 
Service (IRS) to ATF the functions 
associated with enforced collection of 
delinquencies of the special 
(occupational) tax, the domestic excise 
tax on distilled spirits, wine, malt 
beverages, tobacco products, cigarette 
papers and tubes, and the firearms tax 
imposed by subtitle E of the Internal 
Revenue Code. Furthermore, certain 
procedural and administrative rules are 
being adopted from IRS regulations in 26 
CFR 301 to ATF regulations in 27 CFR 
part 70. In addition, changes in part 70 
are being made to reflect amendents 
made to 26 U.S.C. 6651 and 6656 by the 
Omnibus Budget Reconciliation Act, 
Public Law 101-239. 
EFFECTIVE DATE: October 1, 1990. 

FOR FURTHER INFORMATION CONTACT: 
Jackie White, Coordinator, Tax 
Compliance Branch, Bureau of Alcohol, 
Tobacco and Firearms, Ariel Rios 
Federal Building, 1200 Pennsylvania . 
Avenue, NW., Washington, DC 20226, 
(202) 566-7602. 

SUPPLEMENTARY INFORMATION: 


Background 
On fuly 1, 1972, ATF was established 

by Treasury Department Order No. 120- 
01 (formerly Order No. 221). This Order 
transferred from IRS to the newly- 
formed Bureau the functions, powers 
and duties relating to aluohol, tobacco, 
firearms, and explosives laws. The 
Order specifically stated that “all 
existing activities relating to the 
collection, processing, depositing, or 
accounting for taxes * * * shall 
continue to be performed by the 
Commissioner of Internal Revenue to 
the extent not now performed by the 
“Alcohol, Tobacco and Firearms Division 
until the Director shall otherwise 
provide with the approval of the 
Secretary.” ATF assumed responsibility 
for the collection of taxes imposed by 
subtitle E of the Internal Revenue Code 


in July, 1987, by means of T.D. ATF-251, 
and adopted provisions in 27 CFR part 
70 similar to the portions of 26 CFR part 
301 which concerned deposit and 
assessment of taxes. This final rule will 
transfer the remaining collection 
functions with respect to taxes 
administered by ATF. These functions 
include the use of liens and levies in 
enforcement of the taxes under ATF’s 
jurisdiction. ATF is adopting regulations 
similar to those used by IRS in support 
of enforced collection. 

In addition to adopting regulations on 
enforced collection activities, this final 
rule also recodifies additional 
regulations from 26 CFR relating to the 
examination, assessment, and collection 
functions. ATF has now determined that 
these additional regulations are 
applicable to its tax collection activities. 

Existing sections in 27 CFR part 70 
will be renumbered to allow insertion of 
new sections. These sections are 
redesignated by means of a table in 
paragraph 13. In some cases, existing 
sections of 27 CFR part 70 have been 
expanded to include material related to 
enforced collections, and amended to 
show new titles of responsible officials 
where appropriate. Each section in title 
27 of the Code of Federal Regulations 
which refers to a section in 26 CFR part 
301 which has been adopted in 27 CFR 
part 70 or to a section of 27 CFR part 70 
which has been redesignated has been 
changed to reflect the new reference. 
References to the old section numbers 
within 27 CFR part 70 have been 
updated to show the new section 
numbers. 


Administrative Procedure Act 


Because this final rule is a rule of 
agency management that merely 
transfers existing requirements relating 
to enforced collection of taxes to ATF 
from the Internal Revenue Service, it is 
found to be unnecessary to issue this 
Treasury decision for notice and public 
procedure or subject to a delayed 
effective date pursuant to 5 U.S.C. 
553(a)(2), (b)(B) and (d)(3). 


Regulatory Flexibility Act 


The provisions of the Regulatory 
Flexibility Act relating to a final 
regulatory flexibility analysis (5 U.S.C. 
604) are not applicable to this final rule 
because a general notice of proposed 
rulemaking is not required under 5 
U.S.C. 553 or any other law. 


Executive Order 12291 


Because this rule relates to agency 
organization, management and 
procedure, the provisions of Executive 
Order 12291 do not apply. 
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Paperwork Reduction Act 


This final rule does not affect any 
recordkeeping or reporting 
requirements. 


Drafting Information 


The principal author of this document 
is Marjorie Dundas of the Wine and 
Beer Branch, Bureau of Alcohol, 
Tobacco and Firearms. 


List of Subjects 
27 CFR Part 19 


Administrative practice and 
procedure, Alcohol and alcoholic 
beverages, Authority delegations, 
Claims, Chemicals, Customs duties and 
inspection, Electronic fund transfers, 
Excise taxes, Exports, Gasohol, Imports, 
Labeling, Liquors, Packaging and 
containers, Puerto Rico, Reporting and 
recordkeeping requirements, Research, 
Security measures, Spices and 
flavorings, Surety bonds, 
Transportation, Virgin Islands, 
Warehouses, Wine. 


27 CFR Part 24 


Administrative practice and 
procedure, Authority delegations, 
Claims, Electronic fund transfers, Excise 
taxes, Exports, Food additives, Fruit 
juices, Labeling, Liquors, Packaging and 
containers, Reporting requirements, 
Research, Scientific equipment, Spices 
and flavorings, Surety bonds, Taxpaid 
wine bottling house, Transportation, 
Vinegar, Warehouses, Wine. 


27 CFR Part 25 


Administrative practice and 
procedure, Authority delegations, Beer, 
Claims, Electronic fund transfers, Excise 
taxes, Labeling, Packaging and 
containers, Reporting and recordkeeping 
requirements, Research, Surety bonds, 
Transportation. 


27 CFR Part 70 


Administrative practice and 
procedure, Alcohol and alcoholic 
beverages, Authority delegations, 
Claims, Excise taxes, Firearms and 
ammunition, Government employees, 
Law enforcement, Law enforcement 
officers, Penalties, Seizures and 
forfeitures, Surety bonds, Tobacco. 


27 CFR Part 170 


Alcohol and alcoholic beverages, 
Authority delegations, Claims, Customs 
duties and inspection, Disaster 
assistance, Excise taxes, Labeling, 
Liquors, Penalties, Reporting and 
recordkeeping requirements, Surety 
bonds, Wine. 
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27 CFR Part 179 


Administrative practice and 
procedure, Arms. and munitions, 
Authority delegation, Customs duties 
and inspection, Exports, Imports, 
Military personnel, Penalties, Reporting 
requirements, Research, Seizures and 
forfeitures, Transportation. 


27 CFR Part 194 


Alcohol and alcoholic beverages, 
Authority delegations, Beer, Claims, 
Excise taxes, Exports, Labeling, Liquors, 
Packaging and containers, Penalties, 
Reporting and recordkeeping 
requirements, Wine. 


27 CFR Part 197 


Alcohol and alcoholic beverages, 
Authority delegations, Claims, Drugs, 
Excise taxes, Foods, Spices and 
flavorings, Surety bonds, Reporting and 
recordkeeping requirements. 


27 CFR Part 250 


Administrative practice and 
procedure, Alcohol and alcoholic 
beverages, Authority delegations, Beer, 
Customs duties and inspection, 
Electronic fund transfers, Excise taxes, 
Liquors, Packaging and containers, 
Puerto Rico, Reporting and 
recordkeeping requirements, Surety 
bonds, Transportation, Virgin Islands, 
Warehouses, Wine. 


27 CFR Part 270 


Administrative practice and 
procedure, Authority delegations, Cigars 
and cigarettes, Claims, Electronic fund 
transfers, Excise taxes, Labeling, 
Packaging and containers, Penalties, 
Reporting and recordkeeping 
requirements, Seizures and forfeitures, 
Surety bonds. 


27 CFR Part 275 


Administrative practice and 
procedure, Authority delegations, 
Cigarette papers and tubes, Cigars and 
cigarettes, Claims, Customs duties and 
inspection, Electronic fund transfers, 
Excise taxes, Imports, Labeling, 
Packaging and containers, Penalties, 
Puerto Rico, Reporting and 
recordkeeping requirements, Seizures 
and forfeitures, Surety bonds, Virgin 
Islands, Warehouses. 


27 CFR Part 285 


Administrative practice and 
procedure, Authority delegations, 
Cigarette papers and tubes, Cigars and 
cigarettes, Claims, Excise taxes, 
Packaging and containers, Penalties, 
Reporting and recordkeeping 
requirements, Seizures and forfeitures, 
Surety bonds. 


27 CFR Part 290 


Administrative practice and 
procedure, Aircraft, Authority 
delegations, Cigarette papers and tubes, 
Cigars and cigarettes, Claims, Customs 
duties and inspection, Excise taxes, 
Exports, Foreign trade zones, Labeling, 
Packaging and containers, Penalties, 
Reporting and recordkeeping 
requirements, Surety bonds, Vessels, 
Warehouses. 


27 CFR Part 296 


_ Cigarette papers and tubes, Cigars 
and cigarettes, Claims, Disaster 
assistance, Excise taxes, Penalties, 
Reporting and recordkeeping 
requirements, Seizures and forfeitures, 
Surety bonds. 


Issuance 


Title 27 CFR chapter I is amended as 
follows: 


PART 19—{ AMENDED] 


Par. 1. The authority citation for part 
19 continues to read as follows: 


Authority: 19 U.S.C. 81c, 1311; 26 U.S.C. 
5001, 5002, 5004-5006, 5008, 5041, 5061, 5062, 
5066, 5101, 5111-5113, 5171-5173, 5175, 5176, 
5178-5181, 5201-5204, 5206, 5207, 5211-5215, 
§221-5223, 5231, 5232, 5235, 5236, 5241-5243, 
5271, 5273, 5301, 5311-5313, 5362, 5370, 5373, 
5501-5505, 5551-5555, 5559, 5561, 5562, 5601, 
5612, 5682, 6001, 6065, 6109, 6302, 6311, 6676, 
7510, 7805; 31 U.S.C. 9301, 9303, 9303, 9304, 
9306. 


§ 19.52 [Amended] 


Par. 2. Section 19.52(a) is amended by 
removing the reference to ‘*§ 70.105” in 
the last sentence and replacing it with 
“§ 70.113”. 


§ 19.519 [Amended] 


Par. 3. Section 19.519 is amended by 
removing the two references to “§ 70.66” 
in the second and third sentences and 
replacing them with “§ 70.61”. 


§ 19.520 [Amended] 


Par. 4. Section 19.520 is amended by 
removing the reference to “26 CFR 
301.6676-1” in the last sentence and 
replacing it with “§ 70.113 of this 
chapter”. 


PART 24—[ AMENDED] 


Par. 5. The authority citation for part 
24 continues to read as follows: 


Authority: 5 U.S.C. 552(a); 26 U.S.C. 5001, 
5008, 5041, 5042, 5044, 5061, 5062, 5081, 5111- 
§113, 5121, 5122, 5142, 5143, 5173, 5206, 5214, 
5215, 5351, 5353, 5354, 5356, 5357, 5361, 5362, 
5364-5373, 5381-5388, 5391, 5392, 5511, 5551, 
5552; 5661, 5662, 5684, 6065, 6091, 6109, 6301, 
6302, 6311, 6651, 6676, 7011; 7302, 7342, 7502, 


7503, 7606, 7805; 7851; 31. U.S.C. 9301; 9303; 
9304, 9306. ; 


§ 24.45 [Amended] 


Par. 6. Section 24.45 is amended by 
removing the reference to “§ 70.105” in 
the last sentence and replacing it with 
“§ 70.113”. 


§ 24.276. [Amended] 


Par. 7. Section 24.276 is amended by 
removing the reference to “§ 70.68” in 
the last sentence and replacing it with 
“§ 70.61". 


PART 25—{ AMENDED] 


Par. 8. The authority citation for part 
25 continues to read as follows: 


Authority: 19 U.S.C. 81c, 1309; 26 U.S.C. 
5002, 5051-5054, 5056, 5061, 5091, 5111, 5113, 
5142, 5143, 5146, 5222, 5401-5417, 5551, 5552, 
5555, 5556, 5671, 5673, 5684, 6011, 6061, 6065, 
6091, 6109, 6151, 6301, 6302, 6311, 6313, 6402, 
6651, 6656, 6676, 6806, 7011, 7342, 7606, 7805; 
31 U.S.C. 9301, 9303-9308. 


§ 25.121 [Amended] 


Par. 9. Section 25.121 is amended by 
removing the reference to “§ 70.105” in 
the last sentence and replacing it with 
“§ 70.113". 


§ 25.168 [Amended] 


Par. 10. Section 25.168 is amended by 
removing the reference to “26 CFR 
301.6676-1" in the second sentence and 
replacing it with “§ 70.113 of this 
chapter”. : 


§ 25.173 [Amended] 


Par. 11. Section 25.173(b) is amended 
by removing the reference to “§ 70.66” 
and replacing it with “§ 70.61 of this 
chapter”. 


PART 70—[ AMENDED] 


Par. 12. The authority citation for part 
70 is revised to read as follows: 


Authority: 5 U.S.C. 301 and 552; 26 U.S.C. 
5146, 5203, 5207, 5275, 5367, 5415, 5504, 5555, 
5684(a), 5741, 5761(b), 5802, 6020, 6021, 6064, 
6102, 6155, 6159, 6201, 6203, 6204, 6301, 6303, 
6311, 6313, 6314, 6321, 6323, 6325, 6326, 6331- 
6343, 6401-6404, 6407, 6423, 6501-6503, 6511, 
6513, 6514, 6532, 6601, 6602, 6611, 6621, 6622, 
6651, 6653, 6656, 6657, 6658, 6665, 6671, 6672, 
6701, 6723, 6801, 6862, 6863, 6901, 7011, 7101, 
7102, 7121, 7122, 7207, 7209, 7214, 7304, 7401, 
7403, 7406, 7423, 7424, 7425, 7426, 7429, 7430, 
7432, 7502, 7503, 7505, 7506, 7513, 7601-7606, 
7608-7610, 7622, 7623, 7653, 7805. 


Par. 13. Part 70 is amended by 
redesignating the sections in the left- 
hand column below asthe sections. in 
the right-hand column: 
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70.151(c)....... 


Par. 13a. The table of contents for part 
70 is revised to read as follows: 


PART 70—PROCEDURE AND 
ADMINISTRATION 

Subpart A—Scope 

Sec. 

70.1 General. 

Subpart B—Definitions 

70.11 Meaning of terms. 


Subpart C—Discovery of Liability and 


Enforcement of Laws 


| Examination and Inspection 


70.21 Canvass of regions for taxable 
persons and objects. 


70.22 Examination of books and witnesses. 


70.23 Service of summonses. 

70.24 Enforcement of summonses. 

70.25 Special procedures for third-party 
summonses. 

70.26 Third-party recordkeepers. 

70.27 Right to intervene; right to institute a 
proceeding to quash. 

70.28 Summonses excepted from 26 U.S.C. 
7609 procedures. 

70.29 Suspension of statutes of limitation. 

70.30 Time and place of examination. 

70.31 Entry of premises for examination of 
taxable objects. 

70.32 Examination of records and objects. 

70.33 Authority of enforcement officers of 
the Bureau. 

70.34 Listing by regional directors 
(compliance) of taxable objects owned 
by nonresidents of ATF regions. 


General Powers and Duties 


70.40 Authority to administer oaths and to 
certify. 

70.41 Rewards for information relating to 
violations of tax laws administered by 
the Bureau. 

70.42 Returns prepared or executed by 
regional directors (compliance) or by 
other ATF officers. 


Subpart D—Procedural and Administrative 
Rules Relating To Collection of Excise and 
Special (Occupational) Taxes 


Gellection—General Provisions 


70.51 Collection authority. 
70.52 Signature presumed authentic. 


Receipt of Payment 


70.61 Payment by check or money order. 

70.62 Fractional parts of a cent. 

70.63 ‘Computations on returns or other 
documents. 

70.64 Receipt for taxes. 

70.65 Use of commercial banks. 


Assessment 


70.71 Assessment authority. 

70.72 Method of assessment. 

70.73 Supplemental assessments. 

70.74 Request for prompt assessment. 

70.75 Jeopardy assessment of alcohol, 
tobacco and firearms taxes. 

70.76 Stay of collection of jeopardy 
assessment; bond to stay collection. 

70.77 Collection of jeopardy assessment; 
stay of sale of seized property pending 
court decision. 


Sec. 

Notice and Demand 

70.81 Notice and demand for tax. 
70.82. Payment on notice and demand. 


Interest 


70.90 Interest on underpayments. 

7091 Interest on erroneous refund 
recoverable by suit. 

70.92 Interest on overpayments. 

70.93 Interest rate. 

70.94 Interest compounded daily. 


Additions to the Tax, Additional Amounts, 
and Assessable Penalties 


Additions to the Tax and Additional 
Amounts 


70.95 Scope. 

70.96 Failure to file tax return or to pay tax. 

70.97 Failure to pay tax. 

70.98 Penalty for underpayment of deposits. 

70.99 Penalty for overstated deposit claims. 

70.100 Penaity for fraudulently claiming 
drawback. 

70.101 Bad checks. 

70.102 Coordination with title 11. 

70.103 Failure to pay tax. 


Assessable Penalties 


70.111 Rules for application of assessable 
penalties, 

70.112 Failure to collect and pay over tax, or 
attempt to evade or defeat tax. 

70.113 Penalty for failure te supply taxpayer 
identification number. 

70.114 Penalties for aiding and abetting 
understatement of tax liability. 


Abatements, Credits and Refunds 


Procedure in General 


70.121 Amounts treated as overpayments. 

70.122 Authority to make credits or refunds. 

70.123 Claims for credit or refund. 

70.124 Payments in excess of amounts 
shown on return. 

70.125 Abatements. 

70.126 Date of allowance of refund or credit. 

70.127 Overpayment of installment. 


Rule of Special Application 
70.131 Conditions to allowance. 


Lien for Taxes 


70.141 Lien for taxes. 

70.142 Scope of definitions. 

70.143 Definitions. 

70.144 Special rules. 

70.145 Purchasers, holders of security 
interests, mechanic’s lienors, and 
judgment lien creditors. 

70.146 45-day period for making 
disbursements. 

70.147 Priority of interest and expenses. 

70.148 Place for filing notice; form. 

70.149 Refiling of notice of tax lien. 

70.150 Release of lien or discharge of 
property. 

70.151 Administrative appeal of liens. 


Seizure of Property for Collection of Taxes 


70.161 Levy and distraint. 
70.162 Levy and distraint on salary and 


wages. 
70.163. Surrender of property subject to levy. 
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70.164 Surrender of property subject to levy 
in the case of life insurance and 
endowment contracts. 

70.165 Production of books. 

70.166 Levy allowed on principal residence 
in case of jeopardy or certain approval. 

70.167 Authority to release levy and return 
property. 

70.168 Redemption of property. 

70.169 Expense of levy and sale. 

70.170 Application of proceeds of levy. 


Disposition of Property 
70.181 Disposition of seized property. 
70.182 Disposition of personal property 


acquired by the United States. 
70.183 Administration and disposition of 


real estate acquired by the United States. 


70.184 Disposition of perishable goods. 

70.185 Certificate of sale; deed of real 
property. 

70.186 Legal effect of certificate of sale of 
persona! property and deed of real 
property 

70.187 Records of sale. 

70.188 Expense of levy and sale. 


Judicial Proceedings 
Civil Action by the United States 


70.191 Authorization. 

70.192 Action to enforce lien or to subject 
property to payment of tax. 

70.193 Disposition of judgments and moneys 
recovered. 


Proceedings by Taxpayers and Third Parties 


70.201 Exhaustion of administrative 
remedies. 

70.202 Intervention. 

70.203 Discharge of liens; scope and 
application; judicial proceedings. 

70.204 Discharge of liens; nonjudicial sales. 

70.205 Discharge of liens; special rules. 

70.208 Discharge of liens; redemption by 
United States. 

70.207 Civil actions by persons other than 
taxpayers. 

70.208 Review of jeopardy and termination 
assessment or levy procedures; 
information to taxpayer. 

70.209 Review of jeopardy assessment 
procedures; administrative review. 

70.210 Review of jeopardy assessment 
procedures; judicial action. 

70.211 Damages for failure to release lien. 

70.212 Damages for unauthorized collection 
actions. 

70.213 Repayments to officers or employees. 


Limitations 


Limitations on Assessment and Collection 


70.221 Period of limitations upon 
assessment. 

70.222 Time return deemed filed for 
purposes of determining limitations. 

70.223 Exceptions to general period of 
limitations on assessment and collection. 

70.224 Collection after assessment. 

70.225 Suspension of running of period of 
limitation; assets of taxpayer in control 
or custody of court. : 

70.226 Suspension of running of period of 
limitation; taxpayer outside of United 
States. 


70.227 Suspension of running of period of 
limitation; wrongful seizure of property 
of third party. . 


Limitations on Liens 


70.231 Protection for certain interests even 
though notice filed. 

70.232 Protection for commercial 
transactions financing agreements. 

70.233 Protection for real property 
construction or improvement financing 
agreements. . 

70.234 Protection for obligatory 
disbursement agreements. 


Limitations on Levies 


70.241 
70.242 
70.243 


Property exempt from levy. 

Wages, salary and other income. 

Exempt amount. 

70.244 Payroll period. 

70.245 Computation of exempt amount and 
payment of amounts not exempt from 
levy to the Chief, Tax Processing Center. 


Periods of Limitation in Judicial Proceedings 

70.251 Periods of limitation on suits by 
taxpayers. 

70.252 Periods of limitation on suits by the 
United States. 


70.253 Periods of limitation on suits by 
persons other than taxpayers. 


Limitations on Credit or Refund 


70.261 Period of limitation on filing claim. 

70.262 Limitations on allowance of credits 
and refunds. 

70.263 Special rules applicable in case of 
extension of time by agreement. 

70.264 Time return deemed filed and tax 
considered paid. 

70.265 Credits or refunds after period of 
limitation. 

70.266 Credit against barred liability. 


Transferees 


70.271 Procedure in the case of transferred 
assets. 


Bonds 


70.281 Form of bond and security required. 
70.282 Single bond in lieu of multiple bonds. 


Miscellaneous Provisions 


70.301 Reproduction of returns and other 
documents. 

70.302 Fees and costs for witnesses. 

70.303 Rules and regulations. 

70.304 Place for filing documents other than 
returns. 

70.305 Timely mailing treated as timely 
filing. 

70.306 Time for performance of acts other 
than payment of tax or filing of any 
return where last day falls on Saturday, 
Sunday, or legal holiday. 


General Provisions Relating to Stamps, 

Marks or Labels 

79.311 Authority for establishment, 
alternation and distribution of stamps, 
marks, or labels. 

Registration 


70.321 Registration of persons paying a 
special tax. 


BEST COPY AVAILABLE 
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Crimes, Other Offenses, and Forfeitures 


70.331 Fraudulent returns, statements, or 
other documents. 

70.332 Unauthorized use or sale of stamps. 

70.333 Offense by officers and employees of 
the United States. 


Subpart E—Procedural Rules Relating to 
Alcohol, Tobacco, Firearms, and Explosives 


Provisions Relating to Distilled Spirits, 
Wines, and Beer 


70.411 Imposition of taxes, qualification 
requirements, and regulations. 

70.412 Excise taxes. 

70.413 Claims. 

70.414 Preparation and filing of claims. 

70.415 Offers in compromise. 

70.416 Application for approval of 
interlocking directors and officers under 
section 8 of the Federal Alcohol 
Administration Act. 

70.417 Rulings. 

70.418 Conferences. 

70.419 Representatives. 

70.420 Forms. 


Provisions Relating to Tobacco Products, and 
Cigarette Papers and Tubes 


70.431 Imposition of taxes; regulations. 

70.432 Qualification and bonding 
requirements. 

70.433 Collection of taxes. 

70.434 Assessments. 

70.435 Claims. 

70.436 Offers in compromise. 

70.437 Rulings. 

70.438 Forms. 


Provisions Relating to Firearms and 

Explosives 

70.441 Applicable laws. 

70.442 Taxes relating to machine guns, 
destructive devices, and certain other 
firearms. 

70.443 Commerce in firearms and 
ammunition. 

70.444 Importation of arms, ammunition, and 
implements of war. 

70.445 Commerce in explosives. 

70.446 Rulings. 

70.447 Assessments. 

70.448 Claims. 

70.449 Offers in compromise. 


Seized Property 

70.450 Seizure and forfeiture of personal 
property. 

Possessions 


70.461 Shipments to the United States. 
70.462 Shipments from the United States. 


Rulings 
70.471 Rulings. 


Administrative Remedies 


70.481 Agreements for payment-of liability in 
installments. 

70.482 Offers in compromise of liabilities 
(other than forfeiture} under 26 U.S.C. 

70.483 Offers in compromise of violations of 
Federal Alcohol Administration Act. 

70.484 Offers in compromise of forfeiture 
liabilities. 

70.485 Closing agreements. 
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70.488 Managerial review. 
70.487 Taxpayer Assistance Orders. 

Par. 14. Section 70.1(c) is revised to 
read as follows: 


§70.1 General. 


* * * * * 


{c) The preparing or executing of 
returns; deposits; payment on notice and 
demand; assessment; abatements, 
credits and refunds; limitations on 
assessment; limitations on credit or 
refund; periods of limitation in judicial 
proceedings; interest; additions to the 
tax, additional amounts, and assessable 
penalties; enforced collection activities; 
authority for establishment, alteration, 
and distribution of stamps, marks, or 
labels; jeopardy assessment of alcohol, 
tobacco and firearms taxes, and 
registration of persons paying a special 
tax. 

Par. 15. Section 70.11 is amended by 
adding definitions for “Chief, Tax 
Processing Center”, “Enforced 
collection”, “Levy”, “Lien”, “Person”, 
“Provisions of 26 U.S.C. enforced and 
administered by the Bureau”, and 
“Seizure” and by revising the definition 
for “Regional director (compliance)” to 
read as follows: 


§ 70.11 Meaning of terms. 
* 7 * . aa 

Chief, Tax Processing Center. The 
ATF officer principally responsible for 
administering regulations in this part 
concerning special (occupational) tax, 
and also responsible for filing tax liens 
and issuing third-party levies, and for 
disbursing money due to taxpayers 
under the provisions of 26 U.S.C. 
enforced and administered by the 
Bureau. 

Enforced collection. Collection of 
taxes when a taxpayer neglects or 
refuses to pay voluntarily. Includes such 
administrative measures as liens and 
levies. 


* * * * * 


Levy. The taking of property by 
seizure and sale or by collection of 
money due to the debtor, such as wages. 

Lien. A charge upon real or personal 
property for the satisfaction of some 
debt or performance of an obligation. 


Person. An individual, a trust, estate, 
partnership, association or other 
unincorporated organization, fiduciary, 
company, or corporation, or the District 
of Columbia, a State, or a political 
subdivision thereof (including a city, 
county, or other municipality). 

Provisions of 26 U.S.C. enforced and 
administered by the Bureau. 26 U.S.C. 


subtitle E (and subtitle F as it relates to 
subtitle E). 

Regional director (compliance). The 
ATF regional official principally 
responsible for administering 
regulations in this part concerning 
commodity taxes imposed by the 
provisions of 26 U.S.C. enforced and 
administered by the Bureau, and for 
collecting tax by levy (other than third- 
party levy). 

Seizure. The act of taking possession 
of property to satisfy a tax liability or by 
virtue of an execution. 

Par. 16. Section 70.22(b) is amended 
by adding a reference to § 70.302 at the 
end of the paragraph, to read as follows: 


§ 70.22 Examination of books and 
witnesses. 


* * * * * 


(b) * * * See § 70.302 of this part for 
rules concerning payments to certain 
persons who are summoned to give 
information to the Bureau under 26 
U.S.C. 7602 and this section. 

Par. 17. The first sentence of 
§ 70.23(b)(2) is revised to read as 
follows: 


§ 70.23 Service of summonses. 

(b) kee 

(2) Chiefs, field operations, area 
supervisors, inspectors, regional audit 
managers and auditors, Compliance 
Operations; special agents, Internal 
Affairs; and all special agents, Law 
Enforcement. * * * 

Par. 18. Sections 70.25 through 70.29 
are added to read as follows: 


§ 70.25 Special procedures for third-party 
summonses. 

(a) When the Bureau summons the 
records of persons defined by 26 U.S.C. 
7609(a)(3) as “third-party 
recordkeepers”, the person about whom 
information is being gathered must be 
notified in advance, except when: 

(1) The summons is served on the 
person about whom information is being 
gathered, or any officer or employee of 
such person, or 

(2) The summons is served to 
determine whether or not records of the 
business transactions or affairs of an 
identified person have been made or 
kept, or 

(3) The summons does not identify the 
person with respect to whose liability 
the summons is issued (a “John Doe” 
summons issued under the provisions of 
26 U.S.C. 7609(f}), or 

(4) The Director petitions, and the 
court determines, on the basis of the 
facts and circumstances alleged, that 


there is reasonable cause to believe the 
giving of notice may lead to attempts to 
conceal, destroy, or alter records 
relevant to the examination, to prevent 
the communication of information from 
other persons through intimidation, 
bribery, or collusion, or to flee to avoid 
prosecution, testifying or production of 
records. 

(b) Within 3 days of the day.on which 
the summons was served, the notice 
required by paragraph (a) of this section 
shall be served upon the person entitled 
to notice, or mailed by certified or 
registered mail to the last known 
address of such person, or, in the 
absence of a last known address, left 
with the person summoned. No 
examination of any records required to 
be produced under a summons as to 
which notice is required under 
paragraph (a) of this section may be 
made: 

(1) Before the close of the 23rd day 
after the day notice with respect to the 
summons is given in the manner 
provided in this paragraph, or 

(2) Where a proceeding under 
paragraph (c) of this section was begun 
within the 20-day period referred to in 
that paragraph and the requirements of 
paragraph (c) of this section have been 
met, expect in accordance with an order 
of the court having jurisdiction of such 
proceeding or with the consent of the 
person beginning the proceeding to 
quash. 

(c) If the person about whom 
information is being gathered has been 
given notice, that person has the right to 
institute, until and including the 20th 
day following the day such notice was 
served on or mailed, by certified or 
registered mail, to such notified person, 
a proceeding to quash the summons. 
During the time the validity of the 
summons is being litigated, the statutes 
of limitation are suspended under 26 
U.S.C. 7609(e). Title 26 U.S.C. 7609 does 
not restrict the.authority under 26 U.S.C. 
7602 (or under any other provision of 
law) to examine records and witnesses 
without serving a summons and without 
giving notice of an examination. 


(26 U.S.C. 7609) 


§ 70.26 Third-party recordkeepers. 

(a) Definitions—{1) Accountant. A 
person is an “accountant” under 26 
U&.C. 7609(a)(3)(F) for purposes of 
determining whether that person is a 
third-party recordkeeper if the person is 
registered, licensed, or certified under 
State law as an accountant. 

(2) Attorney. A person is an 
“attorney” under 26 U.S.C. 7609(a)(3)(E) 
for purposes of determining whether 
that person is a third-party recordkeeper 
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if the person is admitted to the bar of a 
State or the District of Columbia. 

(3) Credit cards—{i) Person extending 
credit through credit cards. The term 
“person extending credit through credit 
cards or similar devices” under 26 
U.S.C. 7609(a)(3)(C) generally includes 
any person who issues a credit card. It 
does not include a seller of goods or 
services that honors credit cards issued 
by other parties but does not extend 
credit on the basis of credit cards or 
similar devices issued by itself. 

(iii) Similar devices to credit cards. 
An object is a “similar device” to a 
credit card under 26 U.S.C. 7609(a}(3)(C) 
only if it is physical in nature, such as a 
coupon book, a charge plate, or a letter 
of credit. Thus, a person who extends 
credit by requiring credit customers to 
sign sales slips without requiring use of 
physical objects issued by that person is 
not a third-party recordkeeper under 26 
U.S.C. 7609{a)(3)(C). 

(b) When third-party recordkeeper 
status arises. A person is a “third-party 
recordkeeper” with respect to a given 
set of records only if the person made or 
kept the records in the person's capacity 
as a third-party recordkeeper. Thus, for 
instance, an accountant is not a third- 
party recordkeeper (by reason of being 
an accountant) with respect to the 
accountant’s records of a sale of 
property by the accountant to another 
person. Similarly, a credit card issuer is 
not a third-party recordkeeper (by 
reason of being a person extending 
credit through the use of credit cards or 
similar devices) with respect to: 

(1) Records relating to noncredit card 
transactions, such as a cash sale by the 
issuer to a holder of the issuer's credit 
card; or 

(2) Records relating to transactions 
involving the use of another issuer's 
credit card. 

(c) Duty of third-party recordkeeper— 
(1) In General. Upon receipt of a 
summons, the third-party recordkeeper 
(“recordkeeper”) must begin to 
assemble the summoned records. The 
recordkeeper must be prepared to 
produce the summoned records on the 
date which the summons states the 
records are to be examined regardless of 
the institution or anticipated institution 
of a proceeding to quash or the 
recordkeeper’s intervention (as allowed 
under 26 U.S.C. 7609(a)(3)(C)) into a 
proceeding to quash. 

(2) Disclosing recordkeepers not 
liable— (i) In general. A recordkeeper, 
or an agent or employee thereof, who 
makes a disclosure of records as 
required by this section, in good faith 
reliance on the “Certificate of the 
Secretary” (as defined in paragraph 
(c)(2)(ii) of this section) or an order of a 


court requiring production of records, 
will not be liable for such disclosure to 
any customer, or to any party with 
respect to whose tax liability the 
summons was issued, or to any other 
person. 

(ii) Certificate of the Secretary. The 
Director may issue to the recordkeeper a 
“Certificate of the Secretary” stating 
both: 

(A) That the 20-day period, within 
which a notified person may institute a 
proceeding to quash the summons has 
expired; and 

(B) That no proceeding has been 
properly instituted within that period. 
The Director may also issue a 
“Certificate of the Secretary” to the 
recordkeeper if the taxpayer, with 
respect to whose tax liability the 
summons was issued, expressly 
consents to the examination of the 
records summoned. 

(3) Reimbursement of costs. 
Recordkeepers may be entitled to 
reimbursement of their costs of 
assembling and preparing to produce 
summonéd records, to the extent 
allowed by 26 U.S.C.:7610, even if the 
summons ultimately is not enforced. 


(26 U.S.C. 7609) 


§ 70.27 Right to intervene; right to 
institute a proceeding to quash. 

(a) Notified person. Under 26 U.S.C. 
7609(a), the Bureau must give a notice of 
summons to any person, other than the 
person summoned, who is identified in 
the description of the books and records 
contained in the summons in order that 
such person may contest the right of the 
Bureau to examine the summoned 
records by instituting a proceeding to 
quash the summons. Thus, if the Bureau 
issues a summons to a bank requesting 
checking account records of more than 
one person all of whom are identified in 
the description of the records contained 
in the summons, then all such persons 
are notified persons entitled to notice 
under 26 U.S.C. 7609(a). Therefore, if the 
Bureau requests the records of a joint 
bank account of A and B, both of whom 
are named in the summons, then both A 
and B are notified persons entitled to 
notice under 26 U.S.C. 7609(a). 

(b) Right to institute a proceeding to 
quash—{1) In general. Title 26 U.S.C. 
7609(b) grants a notified person the right 
to institute a proceeding to quash the 
summons in the United States district 
court for the district within which the 
person summoned resides or is found. 
Jurisdiction of the court is based on 26 
U.S.C. 7609(b). The act of filing a 
petition in district court does not in and 
of itself institute a proceeding to quash 
under 26 U.S.C. 7609(b)(2). Rather, the 


filing of the petition must be coupled 
with notice as required by 26 U.S.C. 
7609{b){2)(B). 

(2) Elements of institution of a 
proceeding to quash. In order to institute 
a proceeding to quash a summons, the 
notified person (or the notified person’s 
agent, nominee, or other person acting 
under the direction or control of the 
notified person) must, not later than the 
20th day following the day the notice of 
the summons was served on or mailed 
to such notified person: 

(i) File a petition to quash in the name 
of the notified person in a district court 
having jurisdiction. 

(ii) Notify the Bureau by sending a 
copy of that petition by registered or 
certified mail to the Bureau employee 
and office designated to receive the 
copy in the notice of summons that was 
given to the notified person, and 

(iii) Notify the recordkeeper by 
sending to that recordkeeper by 
registered or certified mail a copy of the 
petition. 

Failure to give timely notice to either the 
summoned party or the Bureau in the 
manner described in this paragraph 
means that the notified person has 
failed to institute a proceeding to quash 


- and the district court has no jurisdiction 


to hear the proceeding. Thus, for 
example, if the notified person mails a 
copy of the petition to the summoned 
person but not to the designated Bureau 
employee and office, the notified person 
has failed to institute a proceeding to 
quash. Similarly, if the notified person 
mails a copy of such petition to the 
summoned person, but instead of 
sending a copy of the petition by 
registered or certified mail to the 
designated employee and office, the 
notified person gives the designated 
employee and office the petition by 
some other means, the notified person 
has failed to institute a proceeding to 
quash. 

(3) Failure to institute a proceeding to 
quash. if the notified person fails to 
institute a proceeding to quash within 20 
days following the day the notice was 
served on or mailed to such notified 
person, the Bureau may examine the 
summoned records following the 23rd 
day after notice of the summons was 
served on or mailed to the notified 
person (see 26 U.S.C. 7609(d){1)). 

(c) Presumption no notice has been 
mailed. Title 26 U.S.C. 7609(b}(2)(B) 
permits a notified person to institute a 
proceeding to quash by filing a petition 
in district court and notifying both the 
Bureau and the summoned person. 
Unless the notified person has notified 
both the Bureau and the summoned 
person in the appropriate manner, the 
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notified person has failed to institute a 
proceeding to quash. If the copy of the 
petition has not been delivered to the 
summoned person or the person and 
office designated to receive the notice 
on behalf of the Bureau within 3 days 
from the close of the 20-day period 
allowed to institute a proceeding to 
quash, it is presumed that the 
notification has not been timely mailed. 


{26 U.S.C. 7609) 


§ 70.28 Summonses excepted from 26 
U.S.C. 7609 procedures. 

(a) In aid of the collection of certain 
liabilities—{1) In general. Title 26 U.S.C. 
7609(c)(2)(B) contains an exception to 
the general notice requirement when a 
summons is issued to a third-party 
recordkeeper. That section excepts 
summonses issued in aid of the 
collection of the liability of any person 
against whom an assessment has been 
made or judgment rendered or the 
liability at law or in equity of any 
transferee of such a person. 

(2) Examples. Examples of 
summonses referred to in paragraph 
(a)(1) of this section are: 

(i) Summonses issued to determine the 
amount held in a bank in the name of a 
person against whom an assessment has 
been made or judgment rendered; 

(ii) Summonses issued to enforce 
transferee liability for a tax which has 
been assessed. 

(b) Numbered account (or similar 
arrangement). Under 26 U.S.C. 
7609(c){2), a summons issued solely to 
determine the identity of a person 
having a numbered account (or similar 
arrangement) with a bank or other 
institution is excepted from the 
requirements of 26 U.S.C. 7609. A 
“numbered account (or similar 
arrangement)” under 26 U.S.C. 7609{c)(2) 
is an account through which a person 
may authorize transactions solely 
through the use of a number, symbol, 
code name, or other device not involving 
the disclosure of the person's identity. A 
“person having a numbered account (or 
similar arrangement)” includes the 
person who opened the account and any 
person authorized to use the account or 
to receive records or statements 
concerning it. 

(26 U.S.C. 7609) 


§ 70.29 Suspension of statutes of 
limitations. 


(a) Suspension while a proceeding 
under 26 U.S.C. 7609(b) is pending. 
Under 26 U.S.C. 7609{e)}(1), the statutes 
of limitations of 26 U.S.C. 6501 and 6531 
are suspended if a notified person with 
respect to whose liability a summons is 
issued, or the notified person's agent, 
nominee, or other person acting under 


the direction or control of the notified 
person, takes any action as provided in. 
26 U.S.C. 7609(b). 

(1) Agent, nominee, etc. A person is a 
notified person’s agent, nominee, or 
other person acting under the direction 
or control of a notified person for 
purposes of 26 U.S.C. 7609(e) if the 
person with respect to whose liability 
the summons is issued has the ability in 
fact or at law to cause the agent, etc., to 
take the actions permitted under 26 
U.S.C. 7609{b). Thus, in the case of a 
corporation, direction or control by the 
notified person may exist even though 
less than 50 percent of the voting power 
of the corporation is held by the notified 
person. 

(2) Period during which a proceeding, 
etc., is pendi: 
the statute of limitations shall be 
suspended for the period during which a 
proceeding and any appeals regarding 
the enforcement of such summons is 
pending. This period begins on the date 
the petition to quash the summons is 
filed in district court. The period 
continues until all appeals are disposed 
of, or until the expiration of the period in 
which an appeal may be taken or a 
request for a rehearing may be made. 
Full compliance, partial compliance, and 
noncompliance have no effect on the 
suspension provisions. The periods of 
limitations which are suspended under 
26 U.S.C. 7609{e) are those which apply 
to the taxable periods to which the 
summons relates. 

(3) Taking of action as provided in 26 
U.S.C. 7609(b). Title 26 U.S.C. 7609(b) 
allows intervention by a notified person 
as a matter of right upon compliance 
with the Federal Rules of Civil 
Procedure. The phrase “takes any action 
as provided in subsection (b)”, found in 
26 U.S.C. 7609(e), includes any 
intervention whether or not 26 U.S.C. 
7609(b) is specifically mentioned in the 
order of the court allowing intervention. 
The phrase also includes the fulfilling of 
only part of the requirements of 26 
U.S.C. 7609(b)(2), relating to the right of 
a person to institute a proceeding to 
quash. Thus, for instance, if a notified 
person notifies a person who has been 
summoned by sending a copy of the 
petition by registered or certified mail 
but does not mail a copy of that notice 
to the appropriate person and office 
under 26 U.S.C. 7609(b)(2)(B), the 
notified person has taken an action 
under 26 U.S.C. 7609(e). 

(b) Suspension after 6 months of 
service of summons. In the absence of 
the resolution of the third-party 
recordkeeper’s response to the summions 
described in 26 U.S.C. 7609(c) or the 
summoned party's response to a 
summons described ‘in 26 U.S.C. 7609(f) 


. Under 26 U.S.C. 7609(e}, 
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the running of any period of limitations 
under 26 U.S.C. 6501 or under 26 U.S.C. 
6531 with respect to any person with 
respect to-whose liability the summons 
is-issued (other than a person taking 
action as provided in 26 U.S.C.:7609(b)) 
shall be suspended for the period: 

(1) Beginning on the date which is 6 
months after the service of such 
summons, and 

(2) Ending with the final resolution of 
such response. 


(26 U.S.C. 7609) 


Par. 19. Section 70.34 is added to read 
as follows: 


§ 70.34 Listing by regional directors 
(compliance) of taxable objects owned by 
nonresidents of ATF regions. 

Whenever there are in any ATF region 
any articles subject to tax, which are not 
owned or possessed by, or under the 
care or control of, any person within 
such region, and of which no list has 
been transmitted to the regional director 
(compliance), as required by law or by 
regulations prescribed pursuant to law, 
the regional director (compliance), or 
other authorized ATF officer or 
employee, shall enter the premises 
where such articles are situated, shall 
make such inspection of the articles-as 
may be necessary, and shall make lists 
of the same according to the forms 
prescribed. Such list, being subscribed 
by the regional director (compliance) or 
other authorized ATF officer or 
employee, shall be sufficient lists of 
such articles for all purposes. 


(26 U.S.C. 6021) 


Par. 20. Section 70.42 is amended by 
revising paragraphs (a)(1), (b), and (c)(1) 
to read as follows: 


§ 70.42 Returns prepared or executed by 
regional directors (compliance), the Chief, 
Tax Processing Center, or by other ATF 
officers. 


(a) Preparation of returns—{1) 
General. If any person required by 
provisions of 26 U.S.C. enforced and 
administered by the Bureau or by the 
regulations prescribed thereunder to 
make a return fails to make such return, 
it may be prepared by the regional 
director (compliance), the Chief, Tax 
Processing Center, or other authorized 
ATF officer provided the person 
required to make the return consents to 
disclose all information necessary for 
the preparation of such return. The 
return upon being signed by the person 
required to make it shall be received by 
the regional director (compliance) or the 
Chief, Tax Processing Center, as the 
return of such person. 


* * * * * 
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(b) Execution of returns—{1) General. 
If any person required by provisions of 
26 U.S.C. enforced and administered by 
the Bureau or by the regulations 
prescribed thereunder to make a return 
fails to make a return at the time 
prescribed therefor, or makes, willfully 
or otherwise, a false or fraudulent 
return, the regional director 
(compliance), the Chief, Tax Processing 
Center, or other authorized ATF officer 
shal! make such return from the officer's 
own knowledge and from such 
information as the officer can obtain 
through testimony or otherwise. 

(2) Status of returns. Any return made 
in accordance with paragraph (b)(1) of 
this section and subscribed by the 
regional director (compliance), the 
Chief, Tax Processing Center, or other 
authorized ATF officer shall be prima 
facie good and sufficient for all legal 
purposes. 

(c) Cross references. (1) For 
provisions that the return executed by a 
regional director (compliance), the 
Chief, Tax Processing Center, or other 
authorized ATF officer will not start the 
running of the period of limitations on 
assessment and collection, see 26 U.S.C. 
6501(b)(3) and § 70.222(b) of this part. 

Par. 21. The undesignated 
centerheading which reads 
“Possessions” is removed. Subpart D is 
removed and subpart E is redesignated 
as subpart D. The heading for newly 
redesignated subpart D and the 
undesignated centerheading which 
immediately follows are revised to read 
as follows: 


Subpart D—Collection of Excise and 
Special (Occupational) Tax 


Collection—General Provisions 


Par. 22. Sections 70.51 and 70.52 are 
added under the undesignated 
centerheading “Collection— 

General Provisions”, and an 
undesignated centerheading 
immediately following them is added to 
read as follows: 


§ 70.51 Collection authority. 

The taxes imposed by provisions of 26 
U.S.C. enforced and administered by the 
Bureau shall be collected by regional 
directors (compliance), the Chief, Tax 
Processing Center, and other ATF 
officials designated by the Director of 
the Bureau. 


(26 U.S.C. 6301) 


§ 70.52 Signature presumed authentic. 
An individual's name signed to a 
return, statement, or other document 
shall:-be prima facie evidence for all 
purposes that the return, statement or 


other document was actually signed by 
that individual. 


(26 U.S.C. 6064) 
Receipt of Payment 


Par. 23. Section 70.63 is added to read 
as follows: 


§ 70.63 Computations on returns or other 
documents. 

(a} Amounts shown on forms. To the 
extent permitted by any ATF form or 
instructions prescribed for use with 
respect to any ATF return, declaration, 
statement, or other document, or 
supporting schedules, any amount 
required to be reported in such form 
may be entered at the nearest whole 
dollar amount. The extent to which, and 


- the conditions under which, such whole 


dollar amounts may be entered on any 
form will be set forth in the instructions 
issued with respect to such form. For the 
purpose of the computation to the 
nearest dollar, a fractional part of a 
dollar shall be disregarded unless it 
amounts to one-half dollar or more, in 
which case the amount (determined 
without regard to the fractional part of a 
dollar) shall be increased by $1. The 
following illustrates the application of 
this paragraph: 


(b) Election not to use whole dollar 
amounts—{1) Method of election. Where 
any ATF form, or the instructions issued 
with respect to such form, provide that 
whole dollar amounts shall be reported, 
any person making a return, declaration, 
statement, or other document on such 
form may elect not to use whole dollar 
amounts by reporting thereon all 
amounts in full, including cents. 

(2). Time of election. The election not 
to use whole dollar amounts must be 
made at the time of filing the return, 
declaration, statement, or other 
document. Such election may not be 
revoked after the time prescribed for 
filing such return, declaration, 
statement, or other document, including 
extensions of time granted for such 
filing. Such election may be made on 
any return, declaration, statement, or 
other document which is filed after the 
time prescribed for filing (including 
extensions of time), and such an election 
is irrevocable. 

(3) Effect of election. The taxpayer's 
election’shall be binding only on the 
return, declaration, statement, or-other 
document filed for a taxable year or 


period, and a new election may be made 
on the return, declaration, statement, or 
other document filed for a subsequent 
taxable year or period: 

(4) Fractional part of a cent, For 
treatment of the fractional part of a cent 
in the payment of taxes, see 26 U.S.C. 
6313 and § 70.62 of this part. 

(c) Inapplicability to computation of 
amount. The provisions of paragraph (a) 
of this section apply only to amounts 
required to be reported on a return, 
declaration, statement, or other 
document. They do not apply to items 
which must be taken into account in 
making the computations necessary to 
determine such amounts. For example, 
each item of liability must be taken into 
account at its exact amount, including 
cents, in computing the amount of total 
liability required to be reported on a tax 
return or supporting schedule. It is the 
amount of total liability, so computed, 
which is to be reported at the nearest 
whole dollar on the return or supporting 
schedule. 


(26 U.S.C. 6102) 


Par. 24. Section 70.64 is revised to 
read as follows: 


§ 70.64 Receipt for taxes. 


The regional director (compliance) or 
the Chief, Tax Processing Center shall, 
upon request, issue a receipt for each 
tax payment made (other than a 
payment for stamps sold or delivered). 
In addition, the regional director 
(compliance) or the Chief, Tax 
Processing Center or other authorized 
ATF officer or employee shall issue a 
receipt for each payment of 1 dollar or 
more made in cash, whether or not 
requested. In the case of payments made 
by check, the canceled check is usually 
a sufficient receipt. No receipt shall be 
issued in lieu of a stamp representing a 
tax, whether the payment is in cash or 
otherwise. 


(26 U.S.C. 6314) 


Par. 25. Section 70.71 is revised to 
read as follows: 


Assessment 


§ 70.71 Assessment authority. 


The regional director (compliance) 
and the Chief, Tax Processing Center 
are authorized and required to make all 
inquiries necessary to the determination 
and assessment of all taxes imposed 
under the provisions of 26 U.S.C. 
enforced and administered by the 
Bureau. The regional director 
(compliance) and the Chief, Tax 
Processing Center are further authorized 
and required to make the determinations 
and the assessments of such taxes. The 
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term “taxes” includes interest, 
additional amounts, additions to the 
taxes, and assessable penalties. The — 
authority of the regional director 
(compliance) and the Chief, Tax 
Processing Center to make assessment 
includes the following: 

(a) Taxes shown on return. The 
regional director (compliance) or the 
Chief, Tax Processing Center shall 
assess all taxes determined by the 
taxpayer or by the regional director 
(compliance) or by the Chief, Tax 
Processing Center and disclosed cn a 
return or list. 

(b) Unpaid taxes payabie by stamp. 
(1) if without use of the proper stamp: 

(i) Any article upon which a tax is 
required to be paid by means of a stamp 
is.sold or removed for sale or use by the 
manufacturer thereof, or 

(ii) Any transaction or act upon which 
a tax is required to be paid by means of 
a stamp occurs, the regional director 
(compliance) or the Chief, Tax 
Processing Center, upon such 
information as can be obtained, must 
estimate the amount of the tax which 
has not been paid and the regional 
director (compliance) or the Chief, Tax 
Processing Center must make 
assessment therefor upen the person the 
regional director (compliance) or the 
Chief, Tax Processing Center determines 
to be liable for the tax. However, the 
regional director (compliance) or the 
Chief, Tax Processing Center may not 
assess any tax which is payable by 
stamp unless the taxpayer fails to pay 
such tax at the time and in the manner 
provided by law or regulations. 

(2) If a taxpayer gives a check or 
money order as a payment for stamps 
but the check or money order is not paid 
upon presentment, then the regional 
director (compliance) or the Chief, Tax 
Processing Center shall assess the 
amount of the check or money order 
against the taxpayer as if it were a tax 
due at the time the check or money 
order was received by the regional 
director (compliance) or the Chief, Tax 
Processing Center. 


(26 U.S.C. 6201) 


Par. 26. Section 70.72 is amended by 
revising the first sentence to read as 
follows: 


§ 70.72 Method of assessment. 


The regional director (compliance) 
and the Chief, Tax Processing Center 
shall appoint one or more assessment 
officers. * * * 

Par. 27. Section 70.73 is revised to 
read as follows: 


§ 70.73 Supplemental assessments. 

If any assessment is incomplete or 
incorrect in any material respect, the 
regional director (compliance) or the 
Chief, Tax Processing Center, subject to 
the applicable period of limitation, may 
make a supplemental assessment for the 
purpose of correcting or completing the 
original assessment. 


(26 U.S.C. 6204) 


Par. 28. Section 70.74 is added to read 
as follows: 


§ 70.74 Request for prompt assessment. 


(a) Except as otherwise provided in 
§ 70.223 of this part, any tax for which a 
return is required and for which: 

(1) A decedent or an estate of a 
decedent may be liable, or 

(2) A corporation which is 
contemplating dissolution, is in the 
process of dissolution, or has been 
dissolved, may be liable, shall be 
assessed, or a proceeding in court 
without assessment for the collection of 
such tax shall be begun, within 18 
months after the receipt of a written 
request for prompt assessment thereof. 

(b) The executor, administrator, or 
other fiduciary representing the estate of 
the decedent, or the corporation, or the 
fiduciary representing the dissolved 
corporation, as the case may be, shall, 
after the return in question has been 
filed, file the request for prompt 
assessment in writing with the regional 
director (compliance) for the ATF region 
in which such return was filed or with 
the Chief, Tax Processing Center in the 
case of special (occupational) tax. The 
request, in order to be effective, must be 
transmitted separately from any other 
document, must set forth the classes of 
tax and the taxable periods for which 
the prompt assessment is requested, and 
must clearly indicate that it is a request 
for prompt assessment under the 
provisions of 26 U.S.C. 6501(d). The 
effect of such a request is to limit the 
time in which an assessment of tax may 
be made, or a proceeding in court 
without assessment for collection of tax 
may be begun, to a period of 18 months 
from the date the request is filed with 
the proper regional! director 
(compliance) or with the Chief, Tax 
Processing Center. The request does not 


~ extend the time within which an 


assessment may be made, or a 
proceeding in court without assessment 
shall be begun, after the expiration of 3 
years from the date the return was filed. 
This special period of limitations will 
not apply to any return filed after a 
request for prompt assessment has been 
made unless an additional request is 
filed in the manner provided herein. 
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(c) In the case of a corporation the 18- 


month period shall not apply unless: 


(1) The written request notifies the 
regional director (compliance) or the 
Chief, Tax Processing Center that the 
corporation contemplates dissolution at 
or before the expiration of such 18- 
month period; the dissolution is in good 
faith begun before the expiration of such 
18-month period; and the dissolution so 
begun is completed either before or after 
the expiration of such 18-month period; 
or 

(2) The written request notifies the 
regional director (compliance) or the 
Chief, Tax Processing Center that a 
dissolution has in good faith begun, and 
the dissolution is completed either 
before or after the expiration of such 18- 
month period; or 

(3) A dissolution has been completed 
at the time the written request is made. 


(26 U.S.C. 6501(d)) 


Par. 29. Section 70.75 is revised to 
read as follows: 


§70.75 Jeopardy assessment of alcohol, 
tobacco, and firearms taxes. 

(a) If the regional director 
(compliance) or the Chief, Tax 
Processing Center believes that the 
collection of any tax imposed under 
provisions of 26 U.S.C. enforced and 
administered by the Bureau will be 
jeopardized by delay, the regional 
director (compliance) or the Chief, Tax 
Processing Center shall, whether or not 
the time otherwise prescribed by law for 
filing the return or paying such tax has 
expired, immediately assess such tax, 
together with all interest, additional 
amounts and additions to the tax 
provided by law. A regional director 
(compliance) or the Chief, Tax 
Processing Center will make an 
assessment under this section if 
collection is determined to be in 
jeopardy because at least one of the 
following conditions exists. 

(1) The taxpayer is or appears to be 
designing quickly to depart from the 
United States or to conceal himself or 
herself. : 

(2) The taxpayer is or appears to be 
designing quickly to place the taxpayer’s 
property beyond the reach of the 
Government either by removing it from 
the United States, by concealing it, or by 
dissipating it, or by transferring it to 
other persons. : 

(3) The taxpayer's financial solvency 
is or appears to be threatened. 

(b) The tax, interest, additicnal 
amounts, and additions to the tax will, 
upon assessment, become immediately 
due and payable, and the regional 
director (compliance) or the Chief, Tax 





_ Federal Register / Vol. 55, No. 220 / Wednesday, November 14, 1990 / Rules and Regulations 


processing Center shall, without delay, 
issue a notice and demand for payment 
thereof in full. 

(c) See 26 U.S.C. 7429 with respect to 
requesting the regional director 
(compliance) or the Chief, Tax 
Processing Center to review the making 
of the jeopardy assessment. 

(d) For provisions relating to stay of 
collection of jeopardy assessments, see 
§ 70.76 of this part. 


(26 U.S.C. 6862 and 6863) 


Par. 30. Sections 70.76 and 70.77 are 
added to read as follows: 


§ 70.76 Stay of collection of jeopardy 
assessment; bond to stay collection. 

(a) The collection of taxes assessed 
under 26 U.S.C. 6862 (referred to as a 
“jeopardy assessment” for purposes of 
this section) of any tax may be stayed 
by filing with the regional director 
(compliance) or Chief, Tax Processing 
Center a bond on the form to be 
furnished by ATF upon request. 

(b) The bond may be filed: 

(1) At any time before the time 
collection by levy is authorized under 26 
U.S.C. 6331({a), or 

(2) After collection by levy is 
authorized and before levy is made on 
any property or rights to property, or 

(3) In the discretion of the regional 
director (compliance) or the Chief, Tax 
Processing Center, after any such levy 
has been made and before the 
expiration of the period of limitations on 
collection. 

(c) The bond must be in an amount 
equal to the portion (including interest 
thereon to the date of payment as 
calculated by the regional director 
(compliance) or the Chief, Tax 
Processing Center) of the jeopardy 
assessment collection of which is sought 
to be stayed. See 26 U.S.C. 7101 and 
§ 70.281, relating to the form of bond and 
the sureties thereon. The bond shall be 
conditioned upon the payment of the 
amount (together with interest thereon), 
for which the collection is stayed, at the 
time at which, but for the making of the 
jeopardy assessment, such amount 
would be due. 

(d) Upon the filing of a bond in 
accordance with this section, the 
collection of so much of the assessment 


as is covered by the bond will be stayed. 


The taxpayer may at any time waive the 
stay of collection of the whole or of any 
part of the amount covered by the bond. 
If as a result of such waiver any part of 
the amount covered by the bond is paid, 
or if any portion of the jeopardy 
assessment is abated by the regional 
director (compliance) or the Chief, Tax 
Processing Center, then the bond shall 


(at the request of the taxpayer) be 
proportionately reduced. 


(26 U.S.C. 6863) 


$70.77 Collection of 


jeopardy 
assessment; stay of sale of seized property 
pending court decision. 

(a) General rule. In the case of an 
assessment under 26 U.S.C. 6862, and 
property seized for the collection of such 
assessment shall not (except as 
provided in paragraph (b) of this 
section) be sold until the latest of the 
following occurs: 

(1) The period provided in 26 U.S.C. 
7429(a}(2) to request the regional 
director (compliance) or Chief, Tax 
Processing Center to review the action 
taken expires. 

(2) The period provided in 26 U.S.C. 
7429(b)(1) to file an action in U.S. 
District Court expires if a request for 
redetermination is made to the regional 
director (compliance) or Chief, Tax 
Processing Center. 

(3) The U.S. District Court judgment:in 
such action becomes final, if a civil 
action is begun in accordance with 26 
U.S.C. 7429(b). 

(b) Exceptions. Notwithstanding the 
provisions of paragraph (a) of this 
section, any property seized may be 
sold: 

(1) If the taxpayer files with the 
regional director (compliance) a written 
consent to the sale, or 

(2) If the regional director 
(compliance) determines that the 
expenses of conservation and 
maintenance of the property will greatly 
reduce the net proceeds from the sale of 
such property, or 

(3) If the property is of a type to which 
26 U.S.C. 6336 (relating to sale of 
perishable goods) is applicable. 


(26 U.S.C. 6863) 


Par. 31. Section 70.81 and an 
undesignated centerheading preceding it 
are added to read as follows: 


Notice and Demand 


§ 70.81 Notice and demand for tax. 

(a) General rule. Where it is not 
otherwise provided by provisions of 26 
U.S.C. enforced and administered by the 
Bureau, the regional director 
(compliance) or the Chief, Tax 
Processing Center shall, after the making 
of an assessment of a tax pursuant to 
§ 70.71 of this part, give notice to each 
person liable for the unpaid tax, stating 
the basis for the tax due, the amount of 
tax, interest, additional amounts, 
additions to the tax and assessable 
penalties, and demanding payment 
thereof. Such notice shall be given as 
soon as possible and within 60 days. 
However, the failure to give notice 
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within 60 days does not invalidate the 
notice. Such notice shall be left at the 
dwelling or usual place of business of 
such person, or shall be sent by mail to 
such person’s last known address. 

(b) Assessment prior to last date for 
payment. If any tax is assessed prior to 
the last date prescribed for payment of 
such tax, demand that such tax be paid 
will not be made before such last date, 
except where it is believed collection 
would be jeopardized by delay. 


(26 U.S.C. 6303 and 7521) 


Par. 32. Section 70.82 is revised to 
read as follows: 


§ 70.82 Payment on notice and demand. 


Upon receipt of notice and demand 
from the regional director (compliance) 
or the Chief, Tax Processing Center, 
there shall be paid at the place and time 
stated in such notice the amount of any 
tax (including any interest, additional 
amounts, additions to the tax, and 
assessable penalties) stated in such 
notice and demand. 


(26 U.S.C, 6155) 


Par. 33. The undesignated 
centerheadings which read 
“Abatements, Credits, and Refunds”, 
“Procedure in General”, “Rule of Special 
Application”, “Limitations”, 
“Limitations on Assessment”, 
“Limitations on Credit or Refund”, and 
“Periods of Limitation in Judicial 
Proceedings” are removed. 

Par. 34. Section 70.90(a) and the third 
sentence of 70.90(e)(1) are revised to 
read as follows: 


Interest 


§ 70.90 Interest on underpayments. 


(a) General rule. Interest at the 
underpayment rate referred to in § 70.93 
of this part shall be paid on any unpaid 
amount of tax from the last date 
prescribed for payment of the tax 
(determined without regard to any 
extension of time for payment) to the 
date on which payment is received. 


* * * * * 


(e}* * * Thus, except as provided in 
paragraph (d) of this section, interest at 
the underpayment rate referred to in 
§ 70.93 of this part is payable on any 
unpaid portion of the tax for the period 
during which such portion remains 
unpaid by reason of an extension of 
time for the payment thereof. 


* * * * * 


Par. 35. Section 70.91 is revised to 
read as follows: 
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§ 70.91 Interest on erroneous refund 
recoverable by suit. 

Any portion of an internal revenue tax 
(or any interest, assessable penalty, 
additional amount, or addition to tax) 
which has been erroneously refunded, 
and which is recoverable by a civil 
action pursuant to 26 U.S.C. 7405, shall 
bear interest at the underpayment rate 
referred to in § 70.93 of this part. 


(26 U.S.C. 6602) 


Par. 36. The first sentences of sections 
70.92(a), 70.92(c) and 70.92{d)(2){i} are 
revised to read as follows: 


§70.82 Interest on overpayments. 

(a) General rule. Except as otherwise 
provided, interest shall be allowed on 
any overpayment of any tax at the 
overpayment rate referred to in § 70.93 
of this part from the date of 
overpayment of the tax. 


* * * 2 


(c) Period for which interest is 
allowable in case of refunds. If an 
overpayment of tax is refunded, interest 
shall be allowed from the date of the 
overpayment to a date determined by 
the regional director (compliance) or the 
Chief, Tax Processing Center which 
shall not be more than 30 days prior to 
the date of the refund check. * * * 

(d) *e ft 

(2) Determination of due date.—{i) 
General. The term “due date”, as used 
in this section, means the last day fixed 
by law or regulations for the payment of 
the tax (determined without regard to 
any extension of time), and not the date 
on which the regional director 
(compliance) or the Chief, Tax 
Processing Center makes demand for the 
payment of the tax.* * * 

Par. 37. Section 70.93 is revised to 
read as follows: 


§70.93 interest rate. 

(a) In general. The interest rate 
established under 26 U.S.C. 6621(a){2) 
shall be: 

(1) On amounts outstanding before 
July 1, 1975, 6 percent per annum. 

(2) On amounts outstanding: 


June 30, 1975 
dan. 31, 1976.......... 


(3) On amounts outstanding after 
December 31, 1982, the adjusted rates 


for overpayment and underpayment 
established by the Commissioner of 
Internal Revenue under 26 U.S.C. 6621. 
These adjusted rates shall be published 
by the Commissioner in a Revenue 
Ruling. See § 70.94 of this part for 
application of daily compounding in 
determining interest accruing after 
December 31, 1982. Because interest 
accruing after December 31, 1982, 
accrues at the prescribed rate per 
annum compounded daily, the effective 
annual percentage rate of interest will 
exceed the prescribed rate of interest. 

(b) Applicability of interest rates. (1) 
Computation. Interest and additions to 
tax on any amount outstanding on a 
specific day shail be computed at the 
annual rate applicable on such dav. 

(2) Additions to tax. Additions to tax 
under any section of the Internal 
Revenue Code that refers to the annual 
rate established under 26 U.S.C. 6621, 
shall be computed at the same rate per 
annum as the interest rate set forth 
under paragraph (a) of this section. 

(3) Interest. Interest provided for 
under any section of the Internal 
Revenue Code that refers to the annual 
rate established under this section, 
including 26 U.S.C. 6332(d)(1), 6343(c), 
6601(a), 6602, 6611(a), 7426(g), and 28 
U.S.C. 1961(c)(1) or 2411, shall be 
computed at the rate per annum set forth 
under paragraph (a) of this section. 

Par. 38. Section 70.94 is revised to 
read as follows: 


§70.94 Interest compounded daily. 


(a) General rule. Effective for interest 
accruing after December 31, 1982, in 
computing the amount of any interest 
required to be paid under any provision 
of 26 U.S.C. or under 28 U.S.C. 1961(c)(1) 
or 2411, by the Director or by the 
taxpayer, or in computing any other 
amount determined by reference to such 
amount of interest, or by reference to 
the interest rate established under 26 
U.S.C. 6621, such interest or such other 
amount shall be compounded daily by 
dividing such rate of interest by 365 (366 
in a leap year) and compounding such 
daily interest rate each day. 

(b) Applicability to unpaid amounts 
on December 31, 1982. The unpaid 
interest (or other amount) that shall be 
compounded daily includes the interest 
{or other amount) accrued but unpaid on 
December 31, 1982. 

(26 U.S.C. 6622) 


Par. 39. Section 70.95 is amended by 
removing the reference to “§ 70.106” and 
replacing it with § 70.107”. 

Par. 40. Section 70.96(a)(1), the first 
sentence of 70.96{a)(2), the first sentence 
of 70.96(a}(3), paragraph 70.96{a)(4) and 
the second, third and fourth sentences of 


paragraph 70.96(c) are revised to read as 
follows: 


§70.96 Failure to file tax return or to pay 


- tax. 


(a) Addition to the tax. (1) Failure to 
file tax return. In the case of failure to 
file a return required under authority of. 

(i) Title 26 U.S.C. 61, relating to 
returns and records; 

(ii) Title 26 U.S.C. 51, relating to 
distilled spirits, wines and beer; 

(iii) Title 26 U.S.C. 52, relating to 
tobacco products, and cigarette papers 
and tubes; or 

(iv) Title 26 U.S.C. 53, relating to 
machine guns, destructive devices, and 
certain other firearms; and the 
regulations thereunder, on or before the 
date prescribed for filing (determined 
with regard to any extension of time for 
such filing), there shall be added to the 
tax required to be shown on the return 
the amount specified below unless the 
failure to file the return within the 
prescribed time is shown to the 
satisfaction of the regional director 
(compliance) to be due to reasonable 
cause and not to willful neglect. The 
amount to be added to the tax is 5 
percent thereof if the failure is not for 
more than one month, with an 
additional 5 percent for each additional 
month or fraction thereof during which 
the failure continues, but not to exceed 
25 percent in the aggregate. The amount 
of any addition under paragraph (a)(1) 
of this section shall be reduced by the 
amount of the addition under paragraph 
(a)(2) of this section for any month to 
which an addition to tax applies under 
both paragraphs (a)(1) and (a)(2) of this 
section. 

(2) Failure to pay tax shown on return. 
In case of failure to pay the amount 
shown as tax on any return required to 
be filed after December 31, 1969 
(without regard to any extension of time 


for filing thereof), specified in paragraph 


(a)(1) of this section, on or before the 
date prescribed for payment of such tax 
(determined with regard to any 
extension of time for payment), there 
shall be added to the tax shown on the 
return the amount specified below 
unless the failure to pay the tax within 
the prescribed time is shown to the 
satisfaction of the regional director 
(compliance) to be due to reasonable 
cause and not to willful neglect.* * * 

(3) Failure to pay tax not shown on 
return. In case of failure to pay any 
amount in respect of any tax required to 
be shown on a return specified in 
paragraph (a)(1) of this section, which is 
not so shown (including an assessment 
made pursuant to 26 U.S.C. 6213(b)) 
within 10 days from the date of the 
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notice and demand therefor, there shall 
be added to the amount shown in the 
notice and demand the amount specified 
below unless the failure to pay the tax 
within the prescribed time is shown to 
the satisfaction of the regional director 
(compliance) to be due to reasonable 
cause and not to willful neglect.* * * 

(4) Increases in penalties in certain 
cases. For increases in penalties for 
failure to file a return or pay tax in 
certain cases, see 26 U.S.C. 6651(d) or 
(f. 

(c) Showing of reasonable cause. * * * 
Such statement should be filed with the 
regional director (compliance) v<-h 
jurisdiction over the state in which the 
liability was incurred. In addition, 
where special tax returns of liquor 
dealers are delivered to an ATF officer 
working under the supervision of the 
regional director (compliance), such 
statement may be delivered with the 
return. If the regional director 
(compliance) determines that the 
delinquency was due to a reasonable 
cause and not to willful neglect, the 
addition to the tax will not be assessed. 


x*e* 


* * * * * 


Par. 41. Section 70.98(a) is amended 
by revising the first two sentences to 
read as follows: 


§ 70.98 Penalty for underpayment of 
deposits. 

(a) General rule. lf any person is 
required by the provisions of 26 U.S.C. 
enforced and administered by the 
Bureau or regulations prescribed 
thereunder to deposit any tax in a 
government depository that is 
authorized under 26 U.S.C. 6302(c) to 
receive the deposit, and fails to deposit 
the tax within the time prescribed 
therefor, a penalty shall be imposed on 
such person unless the failure is shown 
to be due to reasonable cause and not 
due to willful neglect. The penalty shall 
be: 

(1) For penalties assessed before 
October 22, 1986, 5 percent of the 
amount of the underpayment without 
regard to the period during which the 
underpayment continues. 

(2) For penalties assessed after 
October 21, 1986, on deposits of taxes 
required to be made before January 1, 
1990, 10 percent of the amount of the 
underpayment without regard to the 
period during which the underpayment 
continues. 

(3) For deposits of taxes required to be 
made after December 31, 1989. 

(i) 2 percent of the amount of the 
underpayment if the failure is for not 
more than 5 days, 


(ii) 5 percent of the amount of the 
underpayment if the failure is for more 
than 5 days but not more than 15 days, 

(iii) 10 percent of the amount of the 
underpayment if the failure is for more 
than 15 days, 

(iv) 15 percent of the amount of the 
underpayment if the tax is not deposited 
before the earlier of: 

(A) The day 10 days after the date of 
the first delinquency notice to the 
taxpayer under section 6303, or 

(B) The day on which notice and 
demand for immediate payment is given 
under 26 U.S.C. 6862 or the last sentence 
of 26 U.S.C. 6331(a). * * * 

Par. 42. Section 70.100 is added to 
read as follows: 


§ 70.100 Penalty for fraudulently claiming 
drawback. 

Whenever any person fraudulently 
claims or seeks to obtain an allowance 
of drawback on goods, wares, or 
merchandise on which no internal 
revenue tax shall have been paid, or 
fraudulently claims any greater 
allowance of drawback than the tax 
actually paid, that person shall forfeit 
triple the amount wro ly or 
fraudulently claimed or sought to be 
obtained, or the sum of $500, at the 
election of the regional director 
(compliance). 

(26 U.S.C. 7304) 


Par. 43. Section 70.101 is amended by 
revising the last sentence to read as 
follows: 


§ 70.101 Bad checks. 

* * * This section shall not apply if 
the person establishes to the satisfaction 
of the regional director (compliance) or 
the Chief, Tax Processing Center that 
such check was tendered in good faith 
and that such person had reasonable 
cause to believe that such check would 
be duly paid. 


(26 U.S.C. 6657) 


Par. 44. Section 70.113 is amended by 
removing from paragraph (a) the amount 
“$5” and replacing it with “$50”; by 
removing from paragraph (a) the amount 
“$50,000” and replacing it with 
“$100,000”; by removing from paragraph 
(b) the phrase “regional director 
(compliance)” and replacing it with 
“regional director (compliance) or the 
Chief, Tax Processing Center” and the 
informational cite immediately following 
the section is amended by replacing the 
number “6676” with the number “6723”. 

Par. 45. The undesignated 
centerheadings which read “General 
Provisions Relating to Stamps, Marks, or 
Labels”, “Jeopardy Assessment” and 
“Registration” are removed, and two 
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undesignated centerheadings are added 
immediately preceding § 70.121 to read 
as follows: 


Abatements, Credits and Refunds 
Procedure in General 


Par. 46. Section 70.122 is revised to 
read as follows: 


§ 70.122 Authority to make credits or 
refunds. 


The regional director (compliance) or 
the Chief, Tax Processing Center, within 
the applicable period of limitations, may 
credit any overpayment of tax, including 
interest thereon, against any 
outstanding liability for any tax (or for 
any interest, additional amount, 
addition to the tax, or assessable 
penalty) owed by the person making the 
overpayment and the balance, if any, 
shall be refunded, subject to 26 U.S.C. 
6402 (c) and (d) and the regulations 
thereunder, to such person by the 
regional director (compliance) or the 
Chief, Tax Processing Center. 


(26 U.S.C. 6402) 


Par. 47. Section 70.123 is amended by 
revising the first sentence of paragraph 
(a)(2), the second sentence of paragraph 
(b)(1), and paragraph (b}(2), and by 
adding the OMB control number 
immediately following the informational 
cite at the end of the section to read as 
follows: 


§ 70.123 Claims for credit or refund. 

(a) es *« 

(2) All claims relating to provisions of 
26 U.S.C. enforced and administered by 
the Bureau, together with appropriate 
supporting evidence, shall be filed with 
the regional director (compliance), for 
the region in which the claimant is 
located, or, in the case of special 
(occupational]) tax, with the Chief, Tax 
Processing Center. * * * 

(b) ® 2 @ 

(1) * * * The claim must set forth in 
detail each ground upon which credit or 
refund is claimed and facts sufficient to 
apprise the regional director 
(compliance) or the Chief, Tax 
Processing Center of the exact basis 
thereof. * * * 

(2) The regional director (compliance) 
and the Chief, Tax Processing Center do 
not have authority to refund on 
equitable grounds penalties or other 
amounts legally collected. 


(Approved by the Office of Management and 
Budget under control number 1512-0141) 


Par. 48. Section 70.124 is revised to 
read as follows: 
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§ 70.124 Payments in excess of amounts 
shown on return. 

In certain cases, the taxpayer's 
payments in respect of a tax liability, 
made before the filing of the taxpayer's 
return, may exceed the amount of tax 
shown on the return. In any case in 
which the regional director (compliance) 
or the Chief, Tax Processing Center 
determines that the payments by the 
taxpayer (made within the period 
prescribed for payment and before the 
filing of the return) are in excess of the 
amount of tax shown on the return, the 
regional director (compliance) or the 
Chief, Tax Processing Center may make 
credit or refund of such overpayment 
without awaiting examination of the 
completed return and without awaiting 
filing of a claim for refund. However, the 
provisions of § 70.123 of this part are 
applicable to such overpayment, and 
taxpayers should submit claims for 
refund to protect themselves in the 
event the regional director (compliance) 
or the Chief, Tax Processing Center fails 
to make such determination and credit 
or refund. 


(26 U.S.C. 6402) 
(Approved by the Office of Management and 
Budget under control number 1512-0141) 


Par. 49. Section 70.125 is revised to 
read as follows: 


§ 70.125 Abatements. 

(a) The regional director (compliance) 
or the Chief, Tax Processing Center may 
abate the unpaid portion of any 
assessment or liability, if the assessment 
is in excess of the correct tax liability, if 
the assessment is made subsequent to 
the expiration of the period of limitation 
applicable thereto, or if the assessment 
has been erroneously or illegally made. 

(b) If more than the correct amount of 
tax, interest, additional amount, 
addition to the tax, or assessable 
penalty is assessed but not paid to ATF, 
the person against whom the 
assessment is made may file a claim for 
abatement of such overassessment. 
Each claim for abatement under this 
section shall be made on Form 2635 
(5020.8), Claim—Alcohol, Tobacco and 
Firearms Taxes, in accordance with the 
instructions on the form. All such claims 
shall be filed with the ATF official who 
made demand for the amount assessed. 

(c) The Director may issue uniform 
instructions to regional directors 
(compliance) and the Chief, Tax 
Processing Center authorizing them, to 
the extent permitted in such 
instructions, to abate amounts the 
collection of which is not warranted 
because of the administration and 
collection costs. 


(26 U.S.C. 6404) 


(Approved by the Office of Manegement and 
Budget under control number 1512-0141) 


Par. 50. Section 70.126 is revised to 
read as follows: 


§ 70.126 Date of aliowance of refund or 
credit. 


The date on which the regional 
director (compliance) or the Chief, Tax 
Processing Center, or an authorized 
certifying officer designated by the 
regional director (compliance) or the 
Chief, Tax Processing Center, first 
certifies the allowance of an 
overassessment in respect of any 
internal revenue tax imposed by the 
provisions of 26 U.S.C. enforced and 
administered by the Bureau shall be 
considered as the date of allowance of 
refund or credit in respect of such tax. 


(26 U.S.C. 6407) 


Par. 51. Section 70.127 is added to 
read as follows: 


§ 70.127 Overpayment of instaliment. 

If any installment of tax is overpaid, 
the overpayment shall first be applied 
against any outstanding installments of 
such tax. If the overpayment exceeds 
the correct amount of tax due, the 
overpayment shall be credited or 
refunded as provided in §§ 70.122 to 
70.124 of this part, inclusive. 


(26 U.S.C. 6403) 


Par. 52. Two undesignated 
centerheadings are added immediately 
preceding § 70.131 to read as follows: 


Rule of Special Application 


Par. 53. New §§ 70.141 through 70.151 
and an undesignated centerheading 
preceding them are added to read as 
follows: 


Lien for Taxes 


§ 70.141 Lien for taxes. 

If any person liable to pay any tax 
under provisions of 26 U.S.C. enforced 
and administered by the Bureau neglects 
or refuses to pay the same after demand, 
the amount (including any interest, ~ 
additional amount, addition to tax, or 
assessable penalty, together with any 
costs that may accrue in addition 
thereto) shall be a lien in favor of the 
United States upon all property and 
rights to property, whether real or 
personal, tangible or intangible, 
belonging to such person. The lien 
attaches to all property and rights to 
property belonging to such person at any 
time during the period of the lien, 
including any property or rights to 
property acquired by such person after 
the lien arises. Solely for purposes of 
this section and §§ 70.161 and 70.162 of 


this part, any interest in restricted land 
held in trust by the United States for an 
individual noncompetent Indian (and 
not for a tribe) shall not be deemed to be 
property, or a right to property, 
belonging to such Indian. 

(26 U.S.C. 6321) 


§ 70.142 Scope of definitions. 

Except as otherwise provided by 
§ 70.143 of this part, the definitions 
provided by §§ 70.143 apply for 
purposes of § 70.142 through 70.149 and 
§§ 70.231 through 70.234 of this part. 


§ 70.143 Definitions. 

(a) Security interest—({1) In general. 
The term “security interest” means any 
interest in property acquired by contract 
for the purpose of securing payment or 
performance of an obligation or 
indemnifying against loss or liability. A 
security interest exists ay any time: 

(i) If, at such time, the property is in 
existence and the interest has become 
protected under local law against a 
subsequent judgment lien (as provided 
in paragraph (a)(2) of this section) 
arising out of an unsecured obligation; 
and 

{ii) To the extent that, at such time, 
the holder has parted with money or 
money's worth (as defined in paragraph 
(a)(3) of this section). For purposes of 
paragraph (a){1) of this section, a 
contract right (as defined in 
§ 70.232(c)(2){i) of this part) is in 
existence when the contract is made. An 
account receivable (as defined in 
§ 70.232(c)(2){ii) of this part) is in 
existence when, and to the extent, a 
right to payment is earned by 
performance. A security interest must be 
in existence, within the meaning of 
paragraph (a) of this section, at the time 
as of which its priority against a tax lien 
is determined. For example, to be 
afforded priority under the provisions of 
§ 70.145(a) of this part, a security 
interest must be in existence within the 
meaning of paragraph (a) of this section 
before a notice of lien is filed. 

(2) Protection against a subsequent 
judgment lien. For purposes of 
paragraph (a) of this section, a security 
interest is deemed to be protected 
against a subsequent judgment lien on. 

(i) The date on which all actions 
required under local law to establish the 
priority of a security interest against a 
judgment lien have been taken, oi 

(ii) If later, the date on which all 
required actions are deemed effective, 
under local law, to establish the priority 
of the security interest against a 
judgment lien. ; 
For purposes of paragraph (a)(2) of this 
section, the dates described in 
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paragraphs (a)(2) (i) and (ii) of this 
section shall be determined without 
regard to any rule or principle of local 
law which permits the relation back or 
the making of any requisite action 
retroactive to a date earlier than the 
date on which the action is actually 
performed. For purposes of paragraph 
(a) of this section, a judgment lien is a 
lien held by a judgment lien creditor as 
defined in paragraph (g) of this section. 

(3) Money or money’s worth. For 
purposes of paragraph (a) of this section, 
the term “money or money’s worth” 
includes money, a security (as defined in 
paragraph (d) of this section), tangible or 
intangible property, services, and other 
consideration reducible to a money 
value. Money or money’s worth also 
includes any consideration which 
otherwise would constitute money or 
money's worth under the preceding 
sentence which was parted with before 
the security interest would otherwise 
exist if, under local law, past 
consideration is sufficient to support an 
agreement giving rise to a security 
interest. A relinquishing or promised 
relinquishment of dower, curtesy, or of a 
statutory estate created in lieu of dower 
or curtesy, or of other marital rights is 
not a consideration in money or money's 
worth. Nor is love and affection, 
promise of marriage, or any other 
consideration not reducible to a money 
value a consideration in money or 
money’s worth. 

(4) Holder of a security interest. For 
purposes of paragraph (a) of this section, 
the holder of a security interest is the 
person in whose favor there is a security 
interest. For provisions relating to the 
treatment of a purchaser of commercial 
financing security as a holder of a 
security interest, see § 70.232(e) of this 
part. 

(b) Mechanic’s lienor. The term 
“mechanic's lienor” means any person 
who under local law has a tien on real 
property (or on the-proceeds of a 
contract relating to real property) for 
services, labor, or materials furnished in 
connection with the construction or 
improvement (including demolition) of 
the property. A mechanic's lienor is 
treated as having a lien on the later of: 

(1) The date on which the mechanic’s 
lien first becomes valid under local law 
against subsequent purchasers of the 
real property without actual notice, or 

(2) The date on which the mechanic's 
lienor begins to furnish the services, 
labor, or materials. 

(c) Motor vehicle. (1) The term “motor 
vehicle” means a self-propelled vehicle 
which is registered for highway use 
under the laws of any State, the District 
of Columbia, or a foreign country. 


(2) A motor vehicle is “registered for 
highway use” at the time of a sale if 
immediately prior to the sale it is so 
registered under the laws of any State, 
the District of Columbia, or a foreign 
country. Where immediately prior to the 
sale of a motor vehicle by a dealer, the 
dealer is permitted under local law to 
operate it under a dealer’s tag, license, 
or permit issued to the dealer, the motor 
vehicle is considered to be registered for 
highway use in the name of the dealer at 
the time of the sale. 

(d) Security. The term “security” 
means any bond, debenture, note, or 
certificate or other evidence of 
indebtedness, issued by a corporation or 
a government or political subdivision 
thereof, with interest coupons or in 
registered form, share of stock, voting 
trust certificate, or any certificate of 
interest or participation in, certificate of 
deposit or receipt for, temporary or 
interim certificate for, or warrant or 
right to subscribe to or purchase, any of 
the foregoing; negotiable instrument; or 
money. 

(e) Tax lien filing. The term “tax lien 
filing” means the filing of notice of the 
lien imposed by 26 U.S.C. 6321 in 
accordance with § 70.148 of this part. 

(f) Purchaser—{1) In general. The term 
“purchaser” means a person who, for 
adequate and full consideration in 
money or money's worth (as defined in 
paragraph (f)(3) of this section), acquires 
an interest (other than a lien or security 
interest) in property which is valid 
under local law against subsequent 
purchasers without actual notice. 

(2) Interest in property. For purposes 
of paragraph (f) of this section, each of 
the following interests is treated as an 
interest in property, if it is not a lien or 
security interest: 

(i) A lease of property, 

(ii) A written executory contract to 
purchase or lease property, 

(iii) An option to purchase or lease 
property and any interest therein, or 

(iv) An option to renew or extend a 
lease of property. 

(3) Adequate and full consideration in 
money or money’s worth. For purposes 
of paragraph (f) of this section, the term 
“adequate and full consideration in 
money or money’s worth” means a 
consideration in money or money’s 
worth having a reasonable relationship 
to the true value of the interest in 
property acquired. See paragraph (a)(3) 
of this section for definition of the term 
“money or money’s worth.” Adequate 
and full consideration in money or 
money's worth may include the 
consideration in a bona fide bargain 
purchase. The term also includes the 
consideration in a transaction in which 
the purchaser has not completed 


performance of an obligation, such as 
the consideration in an installment 
purchase contract where the purchaser 
has not completed the installment 
payments. 

(g) Judgment lien creditor. The term 
“judgment lien creditor” means a person 
who has obtained a valid judgment, in a 
court of record and of competent 
jurisdiction, for the recovery of 
specifically designated property or for a 
certain sum of money. In the case of a 
judgment for the recovery of a certain 
sum of money, a judgment lien creditor 
is a person who has perfected a lien 
under the judgment on the property 
involved. A judgment lien is not 
perfected until the identity of the lienor, 
the property subject to the lien, and the 
amount of the lien are established. 
Accordingly, a judgment lien does not 
include an attachment or garnishment 
lien until the lien has ripened into 
judgment, even though under local law 
the lien of the judgment relates back to 
an earlier date. If recording or docketing 
is necessary under local law before a 
judgment becomes effective against 
third parties acquiring liens on real 
property, a judgment lien under such 
local law is not perfected with respect to 
real property until the time of such 
recordation or docketing. If, under local 
law, levy or seizure is necessary before 
a judgment lien becomes effective 
against third parties acquiring liens on 
personal property, then a judgment lien 
under such loca! law is not perfected 
until levy or seizure of the personal 
property involved. The term “judgment” 
does not include the determination of a 
quasi-judicial body or of an individual 
acting in a quasi-judicial capacity such 
as the action of State taxing authorities. 
(26 U.S.C. 6323) 


§ 70.144 Special rules. 


(a) Actual notice or knowledge. For 
purposes of 26 U.S.C. 6321 through 6327, 
an organization is deemed, in any 
transaction, to have actual notice or 
knowledge of any fact from the time the 
fact is brought to the attention of the 
individual conducting the transaction, 
and in any event from the time the fact 
would have been brought to the 
individual's attention if the organization 
had exercised due diligence.An_. 
organization exercises due diligence if it 
maintains reasonable routines for 
communicating significant information 
to the person conducting the transaction 
and there is reasonable compliance with 
the routines. Due diligence does not 
require an individual acting for the 
organization to communicate 
information unless such communication 
is part of the individual's regular duties 
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or unless the individual has reason to 
know of the transaction and that the 
transaction would be materially affected 
by the information. 

(b) Subrogation: Where, under local 
law, one person is subrogated to the 
rights of another with respect to a lien or 
interest, such person shall be subrogated 
to such rights for purposes of any lien 
imposed by 26 U.S.C. 6321 or 6324. Thus, 
if a tax lien imposed by 26 U.S.C. 6321 or 
6324 is not valid with respect toa 
particular interest as against the holder 
of that interest, then the tax lien also is 
not valid with respect to that interest as 
against any person who, under local 
law, is a successor in interest to the 
holder of that interest. 

(c) Disclosure of amount of 
outstanding lien. If a notice of lien has 
been filed (see § 70.148 of this part), the 
amount of the outstanding obligation 
secured by the lien is authorized to be 
disclosed as a matter of public record on 
ATF Form 5651.2 “Notice of Federal Tax 
Lien Under Internal Revenue Laws.” The 
amount of the outstanding obligation 
secured by the lien remaining unpaid at 
the time of an inquiry is authorized to be 
disclosed to any person who has a 
proper interest in determining this 
amount. Any person who has a right in 
the property or intends to obtain a right 
in the property by purchase or otherwise 
will, upon presentation of satisfactory 
evidence, be considered to have a 
proper interest. Any person desiring this 
information may make a request to the 
office of the Bureau named on the notice 
of lien with respect to which the request 
is made. The request should clearly 
describe the property subject to the lien, 
identify the applicable lien, and give the 
reasons for requesting the information. 


(26 U.S.C. 6323) 


§ 70.145 Purchasers, holders of security 
interests, mechanic's lienors, and judgment 
tien creditors. 

(a) Invalidity of lien without notice. 
The lien imposed by 26 U.S.C. 6321 is 
not valid against any purchaser (as 
defined in § 70.143(f) of this part), holder 
of a security interest (as defined in 
§ 70.143(a) of this part), mechanic's 
lienor (as defined in § 70.143(b) of this 
part), or judgment lien creditor (as 
defined in § 70.143(g) of this part) until a 
notice of lien is filed in accordance with 
§ 70.148 of this part. Except as provided 
by 26 U.S.C. 6323, if a person becomes a 
purchaser, holder of a security interest, 
mechanic’s lienor, or judgment lien 
creditor after a notice of lien is filed in 
accordance with § 70.148 of this part, 
the interest acquired by such person is 
subject to the lien imposed by 26 U.S.C. 
6321. 


(b) Cross references. For provisions 
relating to the protection afforded a 
security interest arising after tax lien 
filing, which interest is covered by a 
commercial transactions financing 
agreement, real property constriction or 
improvement financing agreement, or an 
obligatory disbursement agreement, see 
$§ 70.232, 70.233, and 70.234 of this part, 
respectively. For provisions relating to 
the protection afforded to a security 
interest coming into existence by virtue 
of disbursements, made before the 46th 
day after the date of tax lien filing, see 
§ 70.146 of this part. For provisions 
relating to priority afforded to interest 
and certain other expenses with respect 
to a lien or security interest having 
priority over the lien imposed by 26 
U.S.C. 6321, see § 70.147 of this part. For 
provisions relating to certain other 
interests arising after tax lien filing, see 
§ 70.231 of this part. 


(26 U.S.C. 6323) 
§ 70.146 45-day period for making 
disbursements. 


Even though a notice of a lien imposed 
by 26 U.S.C. 6321 is filed in accordance 
with § 70.149 of this part, the lien is not 
valid with respect to a security interest 
which comes into existence, after tax 
lien filing, by reason of disbursements 
made before the 46th day after the date 
of tax lien filing, or if earlier, before the 
person making the disbursements has 
actual notice or knowledge of the tax 
lien filing, but only if the security 
interest is: 

(a) In property which is subject, at the 
time of tax lien filing, to the lien 
imposed by 26 U.S.C. 6321 and which is 
covered by the terms of a written 
agreement entered into before tax lien 
filing, and 

(b) Protected under local law against 
a judgment lien arising, as of the time of 
tax lien filing, out of an unsecured 
obligation. 

For purposes of paragraph (a) of this 
section, a contract right (as defined in 

§ 70.232(c)(2)(i) of this part) is subject, at 
the time of tax lien filing, to the lien 
imposed by 26 U.S.C. 6321 if the contract 
has been made by such time. An 
account receivable (as defined in 

§ 70.232(c)(2)(ii) of this part) is subject, 
at the time of tax lien filing, to the lien 
imposed by 26 U.S.C. 6321 if, and to the 
extent, a right to payment has been 
earned by performance at such time. For 
purposes of paragraph (b) of this 
section, a judgment lien is a lien he!d by 
a judgment lien creditor as defined in 

§ 70.143(g) of this part. For purposes of 
this section, it is immaterial that the 
written agreement provides that the 


disbursements are to be made at the 
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option of the person making the 
disbursements. See § 70.143 {a) and (e) 
of this part for definitions of the terms 
“security interest” and “tax lien filing,” 
respectively. See § 70.144(a) of this part 
for certain circumstances under which a 
person is deemed to have actual notice 
or knowledge of a fact. 


(26 U.S.C. 6323) 


§ 70.147 Priority of interest and expenses. 

(a) Jn general. If the lien imposed by 
26 U.S.C. 6321 is not valid as against 
another lien or security interest, the 
priority-of the other lien or security 
interest also extends to each of the 
following items to the extent that under 
local law the item has the same priority 
as the lien or security interest to which 
it relates: 

(1) Any interest or carrying charges 
(including finance, service, and similar 
charges) upon the obligation secured, 

« (2) The reasonable charges and 
expenses of an indenture trustee 
(including, for example, the trustee 
under a deed of trust) or agent holding 
the security interest for the benefit of 
the holder of the security interest, 

(3) The reasonable expenses, 
inclucing reasonable compensation for 
attorneys, actually incurred in collecting 
or enforcing the obligation secured, 

(4) The reasonable costs of insuring, 
preserving, or repairing the property to 
which the lien or security interest 
relates, 

(5) The reasonable costs of insuring 
payment of the obligation secured 
(including amounts paid by the holder of 
the security interest for mortgage 
insurance, such as that issued by the 
Federal Housing Administration), and 

(6) Amounts paid to satisfy any lien 
on the property to which the lien or 
security interest relates, but only if the 
lien so satisfied is entitled to priority 
over the lien imposed by 26 U.S.C. 6321. 

(b) Collection expenses. The 
reasonable expenses described in 
paragraph (a)(3) of this section include 
expenditures incurred by the protected 
holder of the lien or security interest to 
establish the priority of the holder's 
interest or to collect, by foreclosure or 
otherwise, the amount due the holder 
from the property subject to the 
protected holder's lien. Accordingly, the 
amount of the encumbrance which is 
protected is increased by the amounts 
so expended by the holder of the 
security interest. 

(c).Costs of insuring, preserving, etc. 
The reasonable costs of insuring, 
preserving, or repairing described in 
paragraph (a)(4) of this section include 
expenditures by. the holder of.a security 
interest for fire and casualty insurance 
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on the property subject to the security 
interest and amounts paid by the holder 
of the lien or security interest to repair 
the property. Such reasonable costs also 
include the amounts paid by the holder 
of the lien or security interest in a 
leasehold to the lessor of the leasehold 
to preserve the leasehold subject to the 
lien or security interest. Accordingly, the 
amount of the lien or security interest 
which is protected is increased by the 
amounts so expended by the holder of 
the lien or security interest. 

(d) Satisfaction of liens. The amounts 
described in paragraph (a)(6) of this 
section include expenditures incurred by 
the protected holder of a lien or security 
interest to discharge a statutory lien for 
State sales taxes on the property subject 
to the lien or security interest if both the 
lien or security interest and the sales tax 
lien have priority over a Federal tax 
lien. Accordingly, the amount of the lien 
or security interest is increased by the 
amounts so expended by the holder of 
the lien or security interest even though 
under local law the holder of the lien or 
security interest is not subrogated to the 
rights of the holder of the State sales tax 
lien. However, if the holder of the lien or 
security interest is subrogated, within 
the meaning of § 70.144(b) of this part, to 
the rights of the holder of the sales tax 
lien, the holder of the lien or security 
interest will also be entitled to any 
additional protection afforded by 26 
U.S.C. 6323(i)}(2) 


(26 U.S.C. 6323). 


§ 70.148 Place for filing notice; form. 


(a) Place for filing. The notice of lien 
referred to in § 70.145 of this part shall 
be filed as follows: 

(1) Under State laws—{i) Real 
property. In the case of real property, 
notice shall be filed in one office within 
the State (or the county or other 
governmental subdivision), as 
designated by the laws of the State, in 
which the property subject to the lien is 
deemed situated under the provisions of 
paragraph (b)(1) of this section. 

(ii) Personal property. In the case of 
personal property, whether tangible. or 
intangible, the notice shall be filed in 
one office within the State (or the 
county or other governmental 
subdivision), as designated by the laws 
of the State, in which the property 
subject to the lien is deemed situated 
under the provision of paragraph (b)(2) 
of this section, except that State law 
merely conforming to or reenacting 
Federal law establishing a national 
filing system does not constitute a 
second office for filing as designated by 
the laws of such State. 


(2) With the clerk of the United States 
district court. Whenever a State has not 
by law designated one office which 
meets the requirements of paragraph 
(a)(1) (i) or (ii) of this section, the notice 
shall be filed in the office of the clerk of 
the U.S. district court for the judicial 
district in which the property subject to 
the lien is deemed situated under the 
provisions of paragraph (b) of this 
section. For example, a State has not by 
law designated one office meeting the 
requirements of paragraph (a)(1)(i) of 
this section, if more than one office is 
designated within the State, county, or 
other governmental subdivision for filing 
notices with respect to all property 
located in such State, county or other 
governmental subdivision. A State has 
not by law designated one office 
meeting the requirements of paragraph 
(a){1)(ii) of this section, if more than one 
office is designated in the State, county, 
or other governmental subdivision for 
filing notices with respect to all of the 
personal property of a particular 
taxpayer. 

(3) With the Recorder of Deeds of the 
District of Columbia. If the property 
subject to the lien imposed by 26 U.S.C. 
6321 is deemed situated, under the 
provision of paragraph (b) of this 
section, in the District of Columbia, the 
notice shall be filed in the office of the 
Recorder of Deeds of the District of 
Columbia. 

(b) Situs of property subject to lien. 
For purposes of paragraph (a) of this 
section, property is deemed situated as 
follows: 

(1) Real property. Real property is 
deemed situated at its physical location. 

(2) Personal property. Personal 
property, whether tangible or intangible, 
is deemed situated at the residence of 
the taxpayer at the time the notice of 
lien is filed. 

For purposes of paragraph (b)(2) of this 
section, the residence of a corporation 
or partnership is deemed to be the place 
at which the principal executive office 
of the business is located, and the 
residence of a taxpayer whose residence 
is not within the United States is 
deemed to be in the District of 
Columbia. 

(c) Form—{1) In general. The notice 
referred to in § 70.145 of this part shall 
be filed on ATF Form 5651.2, “Notice of 
Federal Tax Lien under Internal 
Revenue Laws”. Such notice is valid 
notwithstanding any other provision of 
law regarding the form or content of a 
notice of lien. For example, omission 
from the notice of lien of a description of 
the property subject to the lien does not 
affect the validity thereof even though 
State law may require that the notices 
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contain a description of the property 
subject to the lien. 

(2) ATF Form 5651.2 defined. The term 
“ATF Form 5651.2” generally means a 
paper form. However, if a State in which 
a notice referred to in § 70.145 of this 
part is filed permits a notice of Federal 
tax lien to be filed by the use of an 
electronic or magnetic medium the term 
“ATF Form 5651.2” includes an ATF 
Form 5651.2 filed by the use of any 
electronic or magnetic medium 
permitted by that State. An ATF Form 
5651.2 must identify the taxpayer, the 
tax liability giving rise to the lien, and 
the date the assessment arose 
regardless of the method used to file the 
notice of Federal tax lien. 


(26 U.S.C. 6323) 


§ 70.149 Refiling of notice of tax lien. 


(a) In general—{1) Requirement to 
refile. In order to continue the effect of a 
notice of lien, the notice must be refiled 
in the place described in paragraph (b) 
oi this section during the required 
refiling period (described in paragraph 
(c) of this section). In the event that two 
or more notices of lien are filed with 
respect to a particular tax assessment, 
the failure to comply with the provision 
of paragraphs (b)(1) (i) and (c) of this 
section in respect of one of the notices 
of lien does not affect the effectiveness 
of the refiling of any other notice of lien. 
Except for the filing of a notice of lien 
required by paragraph (b)(1)(ii) of this 
section (relating to a change of 
residence), the validity of any refiling of 
a notice of lien is not affected by the 
refiling or nonrefiling of any other notice 
of lien. 

(2) Effect of refiling. A timely refiled 
notice of lien is effective as of the date 
on which the notice of lien to which it 
relates was effective. 

(3) Effect of failure to refile. Except as 
provided below, if the Chief, Tax 
Processing Center or the regional 
director (compliance) fails to refile a 
notice of lien in the manner described in 
paragraphs (b) and (c) of this section, 
the notice of lien is not effective, after 
the expiration of the required refiling 
period, as against any person without 
regard to when the interest of the person 
in the property subject to the lien was 
acquired. However, the failure of the 
Chief, Tax Processing Center or the 
regional director (compliance) to refile a 
notice of lien during the required refiling 
period will not, following the expiration 
of the refiling period, affect the 
effectiveness of the notice with respect 
to: 

(i) Property which is the subject 
matter of a suit, to which the United 
States is a party, commenced prior to 
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the expiration of the required refiling 
period, or 

(ii) Property which has been levied 
upon by the United States prior to.the 
expiration of the refiling period. 
However, if a suit or levy referred to in 
the preceding sentence is dismissed or 
released, respectively, and property is 
subject to the lien at such time, a notice 
of lien with respect to the property is not 
effective after the suit or levy is 
dismissed or released unless refiled 
during the required refiling period. 
Failure to refile a notice of lien does not 
affect the existence of the lien. 

(4) Filing of new notice. If a notice of 
lien is not refiled, and if the lien remains 
in existence, the Bureau may 
nevertheless file a new lien either on the 
prescribed form for the filing of a notice 
of lien or on the form prescribed for 
refiling a notice of lien. This new filing 
must meet the requirements of 26 U.S.C. 
6323(f} and § 70.148 of this part and is 
effective from the date on which such . 
filing is made. 

(b) Place for refiling notice of lien— 

1) In general. A notice of lien refiled 
during the required refiling period 
(described in paragraph {c) of this 
section) shall be effective only: 

(i) If the notice of lien is refiled in the 
office in which the prior notice of lien 
(including a refiled notice) was filed 
under the provisions of 26 U.S.C. 6323; 
and 

(ii) In any case in which 90 days or 

more prior to the date the refiling of the 
notice of lien under paragraph (a)(1){i) of 
this section is completed, the Bureau 
receives written information (in the 
manner described in paragraph (b)(2) of 
this section) concerning a change in the 
taxpayer's residence, if a notice of such 
lien is also filed in accordance with 26 
U.S.C. 6323(f){1){A){ii) in the State in 
which such new residence is located (or, 
if such new residence is located in the 
District of Columbia or outside the 
United States, in the District of 
Columbia). 
A notice of lien is considered as refiled 
in the office in whick the prior notice or 
refiled notice was filed under the 
provisions of 26 U.S.C. 6323 if it is 
refiled in the office which, pursuant to a 
change in the applicable local law, 
assumed the functions of the office in 
which the prior notice or refiled notice 
was filed. If on or before the 90th day 
referred to in paragraph {b)(1)(ii} of this 
section, more than one written notice is 
received concerning a change in the 
taxpayer's residence, a notice of lien is 
required by this subdivision to be filed 
only with respect to the residence 
shown on the written notice received on 

the most recent date. Paragraph (b}{1){ii} 


of this section is applicable regardless of 
whether the taxpayer resides at the new 
residence.on the date the refiling of 
notice of lien under paragraph (b)({I)(i)} of 
this section is completed. 

(2) Notice of change of taxpayer's 
residence—{i) In general. For purposes 
of this section, a notice of change of a - 
taxpayer's residence will be effective 
only if it: 

(A) is received, in writing, from the 
taxpayer or the taxpayer's 
representative by the Chief, Tax 
Processing Center or the regional 
director (compliance) who filed the 
original notice of lien. 

(B) relates to an unpaid tax liability of 
the taxpayer, and 

(C) states the taxpayer's name and the 
address of the taxpayer's new residence. 
Athough it is not necessary that a 
written notice contain the taxpayer's 
identifying number authorized by 
section 6109, it is preferable that it 
include such number. A return or 
amended return filed by the taxpayer 
with the Bureau which on its face 
indicates that there is a change in the 
taxpayer's address and correctly states 
the taxpayer's name, the address of the 
taxpayer's new residence, and the 
taxpayer's identifying number required 
by 26 U.S.C. 6109 is sufficient notice 
under this paragraph. 

(ii) Other rules applicable. Except as 
provided in paragraph (b)(2)(i) of this 
section, no communication (either 
written or oral) to the Bureau will be 
considered effective as notice of a 
change of a taxpayer's residence under 
this section,. whether or not the Bureau 
has actual notice or knowledge of the 
taxpayer's new residence. For the 
purpose of determining the date on 
which a notice of change of a taxpayer's 
residence is received under this section, 
the notice shall be treated as received 
on the date it is actually received by the 
Bureau without reference to the 
provisions of 26 U.S.C. 7502. 

(c) Required refiling period. For the 
purpose of this section, the term 
“required refiling period” means: 

(1) The 1-year period ending 30 days 
after the expiration of 6 years after the 
date of the assessment of the tax, and 

(2) The i-year period ending with the 
expiration of 6 years after the close of 
the preceding required refiling period for 
such notice of lien. 


(26 U.S.C. 6323) 
§ 70.150 Release of lien or discharge of 


- property. 


(a) Release of lien. Generally, the 
Chief, Tax Processing Center.is the ATF 
official charged with releasing liens or 
discharging property. from liens, but 


» 
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whenever necessary to protect the 
interests of the government, a regional 
director (compliance) may also release a 
lien or discharge property from a lien, 
following the procedures set forth in this 
section. The-Chief, Tax Processing 
Center shall issue a certificate of release 
of a lien imposed with respect to any tax 
imposed by a provision of 26 U.S.C. 
enforced and administered by the 
Bureau, not later than 30 days after the 
day on which either: 

(1) The Chief, Tax Processing Center 
finds that the entire liability for the tax 
has been satisfied or has become 
unenforceable as a matter of law (and 
not merely uncollectible or 


. unenforceable as a matter of fact). Tax 


liabilities frequently. are unenforceable 
in fact for the time being, due to the 
temporary nenpossession by the 
taxpayer of discoverable property or 
property rights. In all cases the liability 
for the payment of the tax continues 
until satisfaction of the tax in full or 
until the expiration of the statutory 
period for collection, including such 
extension of the period for collection as 
may be agreed upon in writing by the 
taxpayer and the Chief, Tax Processing 
Center. 

(2) The Chief, Tax Processing Center 
is furnished and accepts a bond that is 
conditioned upon the payment of the 
amount assessed (together with all 
interest in respect thereof and any 
expenses to which the Government has 
been put in the matter), within the time 
agreed upon in the bond, but not later 
than 6 months before the expiration of 
the statutory period for collection, 
including any period for collection 
agreed upon in writing by the Chief, Tax 
Processing Center and the taxpayer. For 
provisions relating to bonds, see 26 
U.S.C. 7101 and 7102 and §§ 70.281 and 
70.282 of this part. 

(b) Discharge of specific property 
from the lien—(1} Property double the 
amount of the liability. The Chief, Tax 
Processing Center may, in that official’s 
discretion, issue a certificate of 
discharge of any part of the property 
subject to a lien imposed under 26 U.S.C. 
64 if the Bureau determines that the fair 
market value of that part of the property 
remaining subject to the lien is at least 
double the sum of the amount of the 
unsatisfied liability secured by the lien 
and of the amount of all other liens upon 
the property which have priority over 
the lien. In general, fair market value is 
that amount which one ready and 
willing but not compelled to buy would 
pay to another ready and willing but not | 
compelled to sell the property. 

(2} Part payment; interest of Unite 


: States valueless—{i) Part payment. The 
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Chief, Tax Processing Center may, in 
that official’s discretion, issue a 
certificate of discharge of any part of the 
property subject to a lien imposed under 
26 U.S.C. 64 if there is paid over to the 
Bureau in partial satisfaction of the 
liability secured by the lien an amount 
determined by the Bureau to be not less 
than the value of the interest of the 
United States in the property to be so 
discharged. In determining the amount 
to be paid, the Chief, Tax Processing 
Center will take into consideration all 
the facts and circumstances of the case, 
including the expenses to which the 
Government has been put in the matter. 
In no case shall the amount to be paid 
be less than the value of the interest of 
‘the United States in the property with 
respect to which the certificate of 
discharge is to be issued. 

{ii) Interest of the United States 
valueless. The Chief, Tax Processing 
Center may, in that official’s discretion, 
issue a certificate of discharge of any 
part of the property subject to the lien if 
the Bureau determines that the interest 
of the United States in the property to be 
so discharged has no value. 

{iii) Va/uation of interest of United 
Scates. For purposes of this paragraph 
(b}(2), in determining the value of the 
inierest of the United States in the 
p! operty, or any part thereof, with 
respect to which the certificate of 
discharge is to be issued, the Chief, Tax 
Processing Center shall give 
consideration to the value of the 
property and the amount of all liens and 
encumbrances thereon having priority 
over the Federal tax lien. In determining 
the value of the property, the Chief, Tax 
Processing Center may, in that official's 
discretion, give consideration to the 
forced sale value of the property in 
appropriate cases. 

(3) Discharge of property by 
substitution of proceeds of sale. The 
Chief, Tax Processing Center may, in 
that official's discretion, issue a 
certificate of discharge of any part of th 
property subject to a lien imposed under 
26 U.S.C. 64 if such part of the property 
is sold and, pursuant to a written 
agreement with the Chief, Tax 
Processing Center, the proceeds of the 
sale are held, as a fund subject to the 
liens and claims of the United States, in 
the same manner and with the same 
priority as the lien or claim had with 
respect to the discharged property. This 
subparagraph does not apply unless the 
sale divests the taxpayer of all right, 
title, and interest in the property sought 
to be discharged. Any reasonable and 
necessary expenses incurred in 
connection with the sale of the property 
and the administration of the sale 


proceeds shall be paid by the applicant 
or from the proceeds of the sale before 
satisfaction of any lien or claim of the 
United States. 

(4) Application for certificate of 
discharge. Any person desiring a 
certificate of discharge under this 
paragraph shall submit an application in 


-writing to the Chief, Tax Processing 


Center. The application shall contain 
such information as the Chief, Tax 
Processing Center may require. 

(c) Subordination of lien—(1) By 
payment of the amount subordinated. 
The Chief, Tax Processing Center may, 
ir that official’s discretion, issue a 
certificate of subordination of a lien 
imposed under 26 U.S.C. 64 upon any 
part of the property subject to the lien if 
there is paid over to the Chief, Tax 
Processing Center an amount equal to 
the amount of the lien or interest to 
which the certificate subordinates the 
licn of the United States. For this 
purpose, the tax lien may be 
subordinated to another lien or interest 
on a dollar-for-dollar basis. For 
example, if a notice of a Federal tax lien 
is filed and a delinquent taxpayer 
secures a mortgage loan on a part of the 
property subject to the tax lien and pays 
over the proceeds of the loan to the 
Chief, Tax Processing Center after an 
application for a certificate of 
subordination is approved, the Chief, 
Tax Processing Center will issue a 
certificate of subordination. This 
certificate will have the effect of 
subordinating the tax lien to the 
mortgage. 

(2) To facilitate tax collection. The 
Chief, Tax Processing Center may, in 
that official's discretion, issue a 
certificate of subordination of a lien 
imposed under 26 U.S.C. 64 upon any 
part of the property subject to the lien if 
the Chief, Tax Processing Center 
believes that the subordination of the 
lien will ultimately result in an increase 
in the amount realized by the United 
States from the property subject to lien 
and will facilitate the ultimate collection 
of the tax liability. 

(3) Application for certificate of 
subordination. Any person desiring a 
certificate of subordination under this 
paragraph shall submit an application 
therefor in writing to the Chief, Tax 
Processing Center. The application shall 
contain such information as the Chief, 
Tax Processing Center may require. 

(d) Nonattachment of lien. If the 
Chief, Tax Processing Center determines 
that, because of confusion of names or 
otherwise, any person (other than the 
person against whom the tax was 
assessed) is or may be injured by the 
appearance that a notice of lien filed in 
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accordance with § 70.148 of this part 
refers to such person, the Chief, Tax 
Processing Center may issue a 
certificate of nonattachment. Such 
certificate shall state that the lien, 
notice of which has been filed, does not 
attach to the property of such person. 
Any person desiring a certificate of 
nonattachment under this paragraph 
shall submit an application therefor in 
writing to the Chief, Tax Processing 
Center. The application shall contain 
such information as the Chief, Tax 
Processing Center may require. 

(e) Effect of certificate—{1) 
Conclusiveness. Except as provided in 
paragraphs (e) (2) and (3) of this section, 
if a certificate is issued under 26 U.S.C. 
6325 by the Chief, Tax Processing Center 
and the certificate is filed in the same 
office as the notice of lien to which it 
relates (if the notice of lien has been 
filed), the certificate shall have the 
following effect: 

(i) In the case of a certificate of 
release issued under paragraph (a) of 
this section, the certificate shall be 
conclusive that the tax lien referred to in 
the certificate is extinguished; 

(ii) In the case of a certificate of 
discharge issued under paragraph (b) of 
this section, the certificate shall be 
conclusive that the property covered by 
the certificate is discharged from the tax 
lien; 

(iii) In the case of a certificate of 
subordination issued under paragraph 
(c) of this section, the certificate shall be 
conclusive that the lien or interest to 
which the Federal tax lien is 
subordinated is superior to the tax lien; 
and 

(iv) In the case of a certificate of 
nonattachment issued under paragraph 
(d) of this section, the certificate shall be 
conclusive that the lien of the United 
States does not attach to the property of 
the person referred to in the certificate. 

(2) Revocation of certificate of release 
or nonattachment—(i) In general. If the 
Chief, Tax Processing Center determines 
that either: 

(A) A certificate of release or a 
certificate of nonattachment of the 
general tax lien imposed by 26 U.S.C. 
6321 was issued erroneously or 
improvidently, or 

(B) A certificate of release of such lien 
was issued in connection with a 
compromise agreement under 26 U.S.C. 
7122 which has been breached, 
and if the period of limitation on 
collection after assessment of the tax 
liability has not expired, the Chief, Tax 
Processing Center may revoke the 
certificate and reinstate the tax lien. 

(ii) Method of revocation and 
reinstatement. The revocation and 
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reinstatement described in paragraph 
— of this section is accomplished 


a Mailing notice of the revocation to 
the taxpayer at the taxpayer's last 
known address, an 

(B) Filing notice of the revocation of 
the certificate in the same office in 
which the notice of lien to which it 
relates was filed (if the notice of lien has 
been filed). 

(iii) Effect of reinstatement—{A) 
Effective date. A tax lien reinstated in 
accordance with the provisions of this 
paragraph (e)(2) is effective on and after 
the date the notice of revocation is 
mailed to the taxpayer in accordance 
with the provisions of paragraph 
(e}(2}(ii)(A) of this section, but the 
reinstated lien is not effective before the 
filing of notice of revocation, in 
accordance with the provisions of 
paragraph (e)({2)(ii)(B) of this section, if 
the filing is required by reason of the 
fact that a notice of the lien had been 
filed. 

(B) Treatment of reinstated lien. As of 
the effective date of reinstatement, a 
reinstated lien has the same force and 
effect as a general tax lien imposed by 
26 U.S.C. 6321 which arises upon 
assessment of a tax liability. The 
reinstated lien continues in existence 
until the liability is satisfied or until the 
expiration of the period of limitation on 
collection after assessment of the tax 
liability to which it relates. The 
reinstatement of the lien does not 
retroactively reinstate a previously filed 
notice of lien. The reinstated lien is not 
valid against any holder of a lien or 
interest described in § 70.145 of this part 
until notice of the reinstated lien has 
been filed in accordance with the 
provisions of § 70.148 of this part 
subsequent to or concurrent with the 
time the reinstated lien became 
effective. 

(3) Certificates void under certain 
conditions. Notwithstanding any other 
provisions of 26 U.S.C. subtitle F, any 
lien for Federal taxes attaches to any 
property with respect to which a 
certificate of discharge has been issued 
if the person liable for the tax reacquires 
the property after the certificate has 
been issued. Thus, if property subject to 
a Federal tax lien is discharged 
therefrom and is later reacquired by the 
delinquent taxpayer at a time when the 
lien is still in existence, the tax lien 
attaches to the reacquired property and 
is enforceable against it as in the case of 
after-acquired property generally. 

(f) Filing of certificates and notices. If 
a certificate or notice described in this 
section may not be filed in the office 
designated by State law in which the 
notice of lien imposed by 26 U.S.C. 6321 


(to which the certificate or notice 
relates) is filed, the certificate or notice 
is effective if filed in the office of the 
clerk of the United States district court 
for the judicial district in which the 
State office where the notice of lien is 
filed is situated. 


(26 U.S.C. 6325) 


§ 70.151 Administrative appeal of liens. 


(a) Jn general. After the filing of a 
notice of a lien on the property or rights 
to property of a person, such person 
shall be allowed to appeal to the official 
who filed the lien for release of such lien 
alleging an error in the filing of the 
notice of such lien. 

(b) Certificate of release. If the official 
who filed the lien determines that the 
filing of the notice of any lien was 
erroneous, that official shall 
expeditiously (and, to the extent 
practicable, within 14 days after such 
determination) issue a certificate of 
release of such lien and shall include in 
such certificate a statement that such 
filing was erroneous. 

(c) Exception. Whenever necessary to 
protect the interests of the government, 
a regional director (compliance) or 
Chief; Tax Processing Center other than 
the official who filed the lien, may 
receive and act on an administrative 
appeal of a lien in accordance with this 
section. 


(20 U.S.C. 6326) 


Par. 54. Sections 70.161 through 70.170 
and an undesignated centerheading 
preceding them are added to read as 
follows: 


Seizure of Property for Collection of 
Taxes 


§ 70.161 Levy and distraint. 


(a) Authority to levy—{1) In general. If 
any person liable to pay any tax 
neglects or refuses to pay the tax within 
10 days after notice and demand, the 
regional director (compliance) or Chief, 
Tax Processing Center who initiated the 
assessment (or, on that official’s request, 
any other regional director (compliance) 
or the-Chief, Tax Processing Center) 
may proceed to collect the tax by levy, 
provided the taxpayer has been 
furnished the notice described in 
§ 70.162{a) of this part. The regional 
director (compliance) or the Chief, Tax 
Processing Center may levy upon any 
property, or rights to property, whether 
real or personal, tangible or intangible, 
belonging to the taxpayer. The regional 
director (compliance) or the Chief, Tax 
Processing Center may also levy upon 
property with respect to which there is a 
lien provided by 26 U.S.C. 6321 for the 
payment of the tax. For exemption of 
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certain property from levy, see 26 U.S.C. 
6334 and §§ 70.241 through 70.245 of this 
part. As used in 26 U.S.C. 6331 and th’ 
section, the term “tax”’ includes any 
interest, additional amount, addition to 
tax, or assessable penalty, together with 
costs and expenses. Property subject to 
a Federal tax lien which has been sold 
or otherwise transferred by the taxpayer 
may be seized while in the hands of the 
transferee or any subsequent transferee 
However, see 26 U.S.C. 6323(i)(2) and 

§ 70.144 of this part concerning the 
subrogation rights of certain transferees. 
Levy may be made by serving a Notice 
of Levy on any person in possession of, 
or obligated with respect to, property or 
rights to property subject to levy, 
including receivables, bank accounts, 
evidences of debt, securities, and 
salaries, wages, commissions, or other 
compensation. Except as provided in 

§ 70.162(c) of this part with regard to a 
levy on salary or wages, a levy extends 
only to property possessed and 
obligations which exist at the time of the 
levy. Obligations exist when the liability 
of the obligor is fixed and determinable 
although the right to receive payment 
thereof may be deferred until a later 
date. For example, if on the first day of 
the month a delinquent taxpayer sold 
personal property subject to an 
agreement that the buyer remit the 
purchase price on the last day of the 
month, a levy made on the buyer on the 
10th day of the month would reach the 
amount due on the sale, although the 
buyer need not satisfy the levy by 
paying over the amount to the regional 
director (compliance) or the Chief, Tax 
Processing Center until the last day of 
the month. Similarly, a levy only reaches 
property in the possession of the person 
levied upon at the time the levy is made. 
For example, a levy made on a bank 
with respect to the account of a 
delinquent taxpayer is satisfied if the 
bank surrenders the amount of the 
taxpayer's balance at the time the levy 
is made, including interest thereon to the 
date of surrender. The levy has no effect 
upon any subsequent deposit made in 
the bank by the taxpayer. Subsequent 
deposits may be reached only by a 
subsequent levy on the bank. 

(2) Jeopardy cases. If the regional 
director (compliance) or the Chief, Tax 
Processing Center finds that the 
collection of any tax is in jeopardy, that 
official may make notice and demand 
for immediate payment of such tax and, 
upon failure or refusal to pay such tax, 
collection thereof by levy shall be lawful 
without regard to the 10-day period 
provided in 26 U.S.C. 6331(a) or the 30- 
day period provided in 26 U.S.C. 6331(d). 
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(3) Bankruptcy or recéivership cases. 
During a bankruptcy proceeding or a 
receivership proceeding in either a 
Federal or a State court, the assets of 
the taxpayer are in general under the 
control of the court in which such 
proceeding is pending. Taxes cannot be 
collected by levy upon assets in the 
custody of a court, whether or not such 
custody is incident to a bankruptcy or 
receivership proceeding, except where 
the proceeding has progressed to such a 
point that the levy would not interfere 
with the work of the court or where the 
court grants permission to levy. Any 
assets which under applicable 
provisions of law are not under the 
control of the court may be levied upon, 
for example, property exempt from court 
custody under State law or the 
bankrupt’s earnings and property 
acquired after the date of bankruptcy. 
However, levy upon such property is not 
mendatory and the Government may 
rely upon payment of taxes in the 
proceeding. 

(4) Certain types of compensation.— 
(i) Federal employees. Levy may be 
made upon the salary or wages of any 
officer or employee (including members 
of the Armed Forces), or elected or 
appointed official, of the United States, 
the District of Columbia, or any agency 
or instrumentality of either, by serving a 
notice of levy on the employer of the 
delinquent taxpayer. As used in this 
paragraph, the term “employer” means: 

(A) The officer or employee of the 
United States, the District of Columbia, 
or of the agency or instrumentality of 
the United States or the District of 
Columbia, who has control of the 
payment of the wages, or 

(B) Any other officer or employee 
designated by the head of the branch, 
department, or agency, or 
instrumentality of the United States or 
of the District of Columbia as the party 
upon whom service of the notice of levy 
may be made. 


If the head of such branch, department, 
agency or instrumentality designates an 
officer or employee other than one who 
has control of the payment of the wages, 
as the party upon whom service of the 
notice of levy may be made, such head 
shall promptly notify the Director of the 
name and address of each officer or 
employee so designated and the scope 
or extent of the authority of such 
designee. 

(ii) State and municipal employees. 
Salaries, wages, or other compensation 
of any officer, employee, or elected or 
appointed official of a State or Territory, 
or of any agency, instrumentality, or 
political subdivision thereof, are also 


subject to levy to enforce collection of 
any Federal tax. 

(iii) Seamen. Notwithstanding the 
provisions of section 12 of the Seamen's 
Act of 1915 (46 U.S.C. 601), wages of 
seamen, apprentice seamen, or 
fishermen employed on fishing vessels 
are subject to levy. See 26 U.S.C. 6334(c). 

(5) Noncompetent Indians. Solely for 
purposes of 26 U.S.C. 6321 and 6331, any 


‘interest in restricted land held in trust by 


the United States for an individual 
noncompetent Indian (and not for a 
tribe) shall not be deemed to be 
property, or a right to property, 
belonging to such Indian. 

(b) Successive seizures. Whenever 
any property or rights to property upon 
which a levy has been made are not 
sufficient to satisfy the claim of the 
United States for which the levy is 
made, the regional director (compliance) 
or the Chief, Tax Processing Center may 
thereafter, and as often as may be 
necessary, proceed to levy in like 
manner upon any other property or 
rights to property subject to levy of the 
person against whom such claim exists 
or on which there is a lien imposed by 
26 U.S.C. 6321 (or the corresponding 
provision of prior law) for the payment 
of such claim until the amount due from 
such person, together with all costs and 
expenses, is fully paid. 

(c) Service of notice of levy by mail. A 
notice of levy may be served by mailing 
the notice to the person upon whom the 
service of a notice of levy is authorized 
under paragraph (a)(1) of this section. In 
such a case the date and time the notice 
is delivered to the person to be served is 
the date and time the levy is made. If the 
notice is sent by certified or registered 
mail, return receipt requested, the date 
of delivery on the receipt is treated as 
the date the levy is made. If, after 
receipt of a notice of levy, an officer or 
other person authorized to act on behalf 
of the person served signs and notes the 
date and time of receipt on the notice of 
levy, the date and time so noted will be 
presumed to be, in the absence of proof 
to the contrary, the date and time of 
delivery. Any person may upon written 
notice to the Chief, Tax Processing 
Center or to the region director 
(compliance) having jurisdiction over 
such person, have all notices of levy by 
mail sent to one designated ofice. After 
such a notice is received by the Chief, 
Tax Processing Center or the regional 
director (compliance), notices of levy by 
mail will sent to the designated office 
until a written notice withdrawing the 
request or a written notice designating a 
difference office is received by the 
Chief, Tax Processing Center or the 
regional director (compliance). 


(26 U.S.C. 6331 and 6332) 


§ 70.162 Levy and distraint on salary and 
wages. 

(a) Notice of intent to levy. Levy may 
be made for any unpaid tax only after 
the regional director (compliance) or the 
Chief, Tax Processing Center has 
notified the taxpayer in writing of the 
intent to levy. The notice must be given 
in person, left at the dwelling or usual 
place of business of the taxpayer, or be 
sent by certified or registered mail to the 
taxpayer’s last known address, no less 
than 30 days before the day of levy. The 
notice of intent to levy is in addition to, 
and may be given at the same time as, 
the notice and demand described in 
§ 70.161 of this part. 

(b) Jeopardy. Paragraph (a) of this 
section does not apply to a levy if the 
regional director (compliance) or the 
Chief, Tax Processing Center has made 
a finding under § 70.161(a)(2) of this part 
that the collection of tax is in jeopardy. 

(c) Continuing effect of levy on salary 
or wages. A levy on salary or wages is 
continuous from the time of the levy 
until the liability out of which the levy 
arose is released under 26 U.S.C. 6343 
and § 70.167 of this part. For this 
purpose, the term “salary or 
wages’ includes compensation for 
services paid in the form of fees, 
commissions, bonuses, and similar 
items. The levy attaches to both salary 
or wages earned but not yet paid at the 
time of the levy, and salary or wages 
earned and becoming payable (or paid 
in the form of an advance) subsequent 
to the date of the levy, until the levy is 
released pursuant to paragraph (d) of 
this section. In general, salaries or 
wages that are the subject of a 
continuing levy, if not exempt from levy 
under 26 U.S.C. 6334(a) (8) or (9), 
become payable to the official who 
made the levy as the payor would 
otherwise be obligated to pay over the 
money to the taxpayer. For example, if 
the wage earner is paid on the 
Wednesday following the close of each 
workweek, a levy made upon the 
taxpayer's employer on any Monday 
would reach both the wages due for the 
prior workweek and the wages for 
succeeding workweeks as such wages 
become payable. In such a case the levy 
would be satisfied if the employer, on 
the first Wednesday after the levy and 
on each Wednesday thereafter, pays 
over to the official who made the levy 
wages which would otherwise be paid 
to the employee on such Wednesday, 
until the employer receives a notice of 
release from levy described in 
paragraph (d) of this section. See, 
however, § 70.245(d) of this part for 
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rules which permit a delayed payment 
to the official who made the levy in 
certain cases where amounts payable to 
the taxpayer are exempt from levy 
under 26 U.S.C. 6334 (a)(9) and (d). 

(d) Release and notice of release from 
levy. The official who made the levy will 
promptly release a continuing levy on 
salary or wages when the conditions of 
26 U.S.C. 6343 are met. The official who 
made the levy will also promptly notify 
the person upon whom the levy was 
made that it has been released. 


(26 U.S.C. 6331) 


§ 70.163 Surrender of property subject to 
levy. 

(a) Requirement—{1) In general. 
Except as otherwise provided in 26 
U.S.C. 6332, relating to levy in the case 
of banks or life insurance and 
endowment contracts, any person in 
possession of (or obligated with respect 
to) property or rights to property subject 
to levy and upon which a levy has been 
made shall, upon demand of the official 
who made the levy, surrender the 
property or rights (or discharge the 
obligation) to the official who made the 
levy, except that part of the property or 
rights (or obligation} which, at the time 
of the demand, is actually or 
constructively under the jurisdiction of a 
court because of an attachment or 
execution under any judicial process. 

(2) Property held by banks. (i) Any 
bank shall surrender any deposits 
(including interest thereon) in such bank 
only after 21 days after service of levy. 

(ii) Notwithstanding paragraph (a)(1) 
of this section, if a levy has been made 
upon property or rights to property 
subject to levy which a bank engaged in 
the banking business in the United 
States or a possession of the United 
States is in possession of (or obligated 
with respect to), the Director shall not 
enforce. the levy with respect to any 
deposits held in an office of the bank 
outside the United States or a 
possession of the United States, unless 
the notice of levy specifies that the 
regional director (compliance) or the 
Chief, Tax Processing Center intends to 
reach such deposits. The notice of levy 
shall not specify that the regional 
director (compliance) or the Chief, Tax 
Processing Center intends to reach such 
deposits unless that official believes: 

(A) That the taxpayer is within the 
jurisdiction of a U.S. court at the time 
the levy is made and that the bank is in 
possession of (or obligated with respect 
to) deposits of the taxpayer in an office 
of the bank outside the United States or 
a possession of the United States; or 

(B) That the taxpayer is not within the 
jurisdiction of a U.S. court a the time the 
levy is made, that the bank is in 


possession of (or obligated with respect 
to) deposits of the taxpayer in an office 
outside the United States or a 
possession of the United States, and that 
such deposits consist, in whole or in 
part, of funds transferred from the 
United States or a possession of the 
United States in order to hinder or delay 
the collection of a tax imposed by 
provisions of 26 U.S.C. enforced and 
administered by the Bureau. 

(b) Enforcement of levy.—{1) Extent of 
personal liability. Any person who, 
upon demand of the regional director 
(compliance) or the chief, Tax 
Processing Center, fails or refuses to 
surrender any property or right to 
property subject to levy is liable in his/ 
her own person and estate in a sum 
equal to the value of the property or 
rights not so surrendered, together with 
costs and interests. The liability, 
however, may not exceed the amount of 
the taxes for the collection of which the 
levy was made. Interest is to be 
computed at the annual rate referred to 
in regulations under 26 U.S.C. 6221 from 
the date of the levy, or, in the case of a 
continuing levy on salary or wages (see 
26 U.S.C. 6331(e)), from the date the 
person would otherwise have been 
obligated to pay over the wages or 
salary to the taxpayer. Any amount 
recovered, other than cost, will be 
credited against the tax liability for the 
collection of which the levy was made. 

(2) Penalty for violation. In addition to 
the personal liability described in 
paragraph (b)(1) of this section, any 
person who is required to surrender 
property or rights to property and who 
fails or refuses to surrender them 
without reasonable cause is liable for a 
penalty equal to 50 percent of the 
amount recoverable under 26 U.S.C. 
6332(d)(2). No part of the penalty 
described in this subparagraph shall be 
credited against the tax liability for the 


- collection of which the levy was made. 


The penalty described in this 
subparagraph is not applicable in cases 
where a bona fide dispute exists 
concerning the amount of the property to 
be surrendered pursuant to a levy or 
concerning the legal effectiveness of the 
levy. However, if a court in a later 
enforcement suit sustains the levy, then 
reasonable cause would usually not 
exist to refuse to honor a later levy 
made under similar circumstances. 

(c) Effect of honoring levy. Any 
person in possession of, or obligated 
with respect to, property or rights to 
property subject to levy and upon which 
a levy has been made who, upon 
demand by the regional director 
(compliance) or the Chief, Tax 
Processing Center, surrenders the 
property or rights to property, or 
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discharges the obligation, to that official, 
or who pays a liability described in 


_ paragraph (b)(1) of this section, is 


discharged from any obligation or 
liability to the delinquent taxpayer with 
respect to the property or rights to 
property arising from the surrender or 
payment. If an insuring organization 
satisfies a levy with respect to a life 
insurance or endowment contract in 
accordance with § 70.164 of this part, 
the insuring organization is discharged 
from any obligation or liability to any 
beneficiaries of the contract arising from 
the surrender or payment. Also, it is 
discharged from any obligation or 
liability to the insured or other owner. 
Any person who mistakenly surrenders 
to the United States property or rights to 
property not properly subject to levy is 
not relieved from liability to a third 
party who owns the property. The 
owners of mistakenly surrendered 
property may, however, secure from the 
United States the administrative relief 
provided for in 26 U.S.C. 6343(b) or may 
bring suit to recover the property under 
26 U.S.C. 7426. 

(d) Person defined. In addition to the 
definition given in § 70.11 of this part, 
the term “person,” as used in 26 U.S.C.A 
6332(a) and this section, includes an 
officer or employee of a corporation or a 
member or employee of a partnership, 
who is under a duty to surrender the 
property or rights to property or to 
discharge the obligation. In the case of a 
levy upon the salary or wages of an 
officer, employee, or elected or 
appointed official of the United States, 
the District of Columbia, or any agency 
or instrumentality of either, the term 
“person” includes the officer or 
employee of the United States, of the 
District of Columbia, or of such agency 
or instrumentality who is under a duty 
to discharge the obligation. As to the 
officer or employee who is under such 
duty, see § 70.161(a)(4)(i) of this part. 


(26 U.S.C. 6332) 


§ 70.164 Surrender of property subject to 
levy in the case of life insurance and 
endowment contracts. 

(a) Jn general. This section provides 
special rules relating to the surrender of 
property subject to levy in the case of 
life insurance and endowment contracts. 
The provisions of § 70.163 of this part 
which relate generally to the surrender 
of property subject to levy apply, to the 
extent not inconsistent with the special 
rules set forth in this section, to a levy in 
the case of life insurance and 
endowment contracts. 

(b) Effect of service of notice of 
Jevy.—{1) In general. A notice of levy 
served by a regional director 
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(compliance) or the chief, Tax 
Processing Center on an insuring 
organization with respect to a life . 
insurance or endowment contract issued 
by the organization shall constitute: 

(i) A demand by the official who made 
the levy for the payment of the cash 
loan value of the contract adjusted in 
accordance with paragraph (c) of this 
section, and 

(ii) The exercise of the right of the 
person against whom the tax is assessed 
to the advance of such cash loan value. 


It is unnecessary for the official who 
made the levy to surrender the contract 
document to the insuring organization 
upon which the levy is made. However, 
the notice of levy will include a 
certification by the official who made 
the levy that a copy of the notice of levy 
has been mailed to the person against 
whom the tax is assessed at that 
person's last known address. At the time 
of service of the notice of levy, the levy 
is effective with respect to the cash loan 
value of the insurance contract, subject 
to the condition that if the levy is not 
satisfied or released before the 90th day 
after the date of service, the levy can be 
satisfied only by payment of the amount 
described in paragraph {c) of this 
section. Other than satisfaction or 
release of the levy, no event during the 
90-day period subsequent to the date of 
service of the notice of levy shall release 
the cash loan value from the effect of the 
levy. For example, the termination of the 
policy by the taxpayer or by the death of 
the insured during such 90-day period 
shall not release the levy. For the rules 
relating to the time when the insuring 
organization is to pay over the required 
amount, see paragraph (c) of this 
section. 

(2) Notification of amount subject to 
levy—{i) Full payment before the 90th 
day. In the event that the unpaid 
liability to which the levy relates is 
satisfied at any time during the 90-day 
period subsequent to the date of service 
of the notice of levy, the official who 
filed the notice of levy will promptly 
give the insuring organization written 
notification that the levy is released. 

{ii) Notification after the 90th day. In 
the event that notification is not given 
under paragraph (b)(2){i) of this section, 
the official who filed the notice of levy 
will, promptly following the 90th day 
after service of the notice of levy, give 
the insuring organization written 
notification of the current status of all 
accounts listed on the notice of levy, 
and of the total payments received since 
service of the notice of levy. This 
notification will be given to the insuring 
organization whether or not there has 


been any change in the status of the 
accounts. re 

(c) Satisfaction of levy. The levy 
described in paragraph (b) of this 
section with respect to a life insurance 
or endowment contract shall be deemed 
to be satisfied if the insuring 
organization pays over to the official 
who made the levy the amount which 
the person against whom the tax is 
assessed could have had advanced by 
the organization on the 90th day after 
service of the notice of levy on the 
organization. However, this amount is 
increased by the amount of any advance 
(including contractual interest thereon), 
generally called a policy loan, made to 
the person on or after the date the 
orginzation has actual notice or 
knowledge, within the meaning of 26 
U.S.C. 6323{i)(1), of the existence of the 
tax lien with respect to which the levy is 
made. The insuring organization may, 
nevertheless, make an advance 
(including contractual interest thereon), 
generally called an automatic premium 
loan, made automatically to maintain 
the contract in force under an agreement 
entered into before the organization has 
such actual notice or knowledge. In any 
event, the amount paid to the Chief, Tax 
Processing Center by the insuring 
organization is not to exceed the amount 
of the unpaid liability shown on the 
notification described in paragraph 
(b)(2) of this section. The amount 
determined in accordance with the 
provisions of this section, subject to the 
levy, shall be paid to the Chief, Tax 


_ Processing Center by the insuring 


organization promptly after receipt of 
the notification described in paragraph 
(b)(2) of this section. The satisfaction of 
a levy with respect to a life insurance or 
endowment contract will not discharge 
the contract from the tax lien. However, 
see 26 U.S.C. 6323(b)(9)(C) and 

§ 70.231{i) of this part concerning the 
liability of an insurance company after 
satisfaction of a levy with respect to a 
life insurance or endowment contract. If 
the person against whom the tax is 
assessed so directs, the insuring 
organization, on a date before the 90th 
day after service of the notice of levy, 
may satisfy the levy by paying over an 
amount computed in accordance with 
the provisions of this subparagraph 
substituting such date for the 90th day. 
In the event of termination of the policy 
by the taxpayer or by the death of the 
insured on a date before the 90th day 
after service of the notice of levy, the 
amount to be ‘paid over to the Chief, Tax 
Processing Center by the insuring 
organization in satisfaction of the levy 
shall be an amount computed in 
accordance with the provisions of this 
subparagraph substituting the date of 


termination of the policy or the date of 
death for the 90th day. 

(d) Other enforcement proceedings. 
The satisfaction of the levy described in | 
paragraph (b) of this section by an 
insuring organization shall be without 
prejudice to any civil action for the 
enforcement of any Federal tax lien with 
respect to a life insurance or endowment 
contract. Thus, this levy procedure is not 
the exclusive means of subjecting the 
life insurance and endowment contracts 
of the person against whom a tax is 
assessed to the collection of the person’s 
unpaid assessment. The United States 
may choose to foreclose the tax lien in 
any case where it is appropriate, as, for 
example, to reach the cash surrender 
value (as distinguished from cash loan 
value) of a life insurance or endowment 
contract. 

(e) Cross references. (1) For 
provisions relating to priority of certain 
advances with respect to a life 
insurance or endowment contract after 
satisfaction of a levy pursuant to 26 
U.S.C. 6332(b), see 26 U.S.C. 6323(b){9) 
and § 70.231(i) of this part. 

(2) For provisions relating to the 
issuance of a certificate of discharge of 
a life insurance or endowment contract 
subject to a tax lien, see 26 U.S.C. 
6325(b) and § 70.150{b) of this part. 


(26 U.S.C, 6332) 


§ 70.165 Production of books. 


If a levy has been made or is about to 
be made on any property or rights to 
property, any person, having custody or 
control of any books or records 
containing evidence or statements 
relating to the property or rights to 
property subject to levy, shall, upon 
demand of the ATF officer who has 
made or is about to make the levy, 
exhibit such books or records to such 
officer. 


(26 U.S.C. 6333) 


§ 70.166 Levy allowed on principal 
residence in case of jeopardy or certain 
approval. 

Property described in 26 U.S.C. 
6334(a)}(13) shall not be exempt from 
levy if: 

(a) The regional director (compliance) 
personally approves (in writing) the levy 
of such property, or 

(b) The Director finds that the 
collection of tax is in jeopardy. 


(26 U.S.C. 6334{e)) 


§ 70.167 Authority to release levy and 
return property. 

(a) Release of levy—(1) Authority. A 
regional director (compliance) or the 
Chief, Tax Processing Center may 
release the levy upon all or part of the 
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property or rights to property levied 
upon as provided in paragraphs (a) (2), 
(3) and (4) of this section. Generally, the 
official who made the levy will receive 
and act or requests for release of a levy 
and return of property, but whenever 
necessary to protect the interests of the 
government, any regional director 
(compliance) or the Chief, Tax 
Processing Center may release a levy 
and return property seized by another 
ATF official. A levy may be released 
under paragraph (a)(3) of this section 
only if the delinquent taxpayer complies 
with such of the conditions thereunder 
as a regional director (compliance) or 
the Chief, Tax Processing Center may 
require and if the regional director 
(compliance) or the Chief, Tax 
Processing Center determines that such 
action will facilitate the collection of the 
liability. A release pursuant to 
paragraph {a}(4) of this section is 
considered to facilitate the collection of 
the liability. The release under this 
section shall not operate to prevent any 
subsequent levy. 

(2) Conditions for mandatory release. 
(i) A regional director (compliance) or 
the Chief, Tax Processing Center shall 
release the levy as authorized under 
paragraph (a)(1) of this section, if any of 
the following conditions exist: 

(A) The liability for which such levy 
was made is satisfied or becomes 
unenforceable by reason of lapse of 
time, 

(B) Release of such levy will facilitate 
the collection of such liability, 

(C) The taxpayer has entered into an 
agreement under 26 U.S.C. 6159 to 
satisfy such liability by means of 
installment payments, unless such 
agreement provides otherwise (a 
regional director (compliance) or the 
Chief, Tax Processing Center is not 
required to release the levy in this case 
if release of such levy would jeopardize 
the secured creditor status of the United 
States). 

(D) A regional director (compliance) 
or the Chief, Tax Processing Center has 
determined that such levy is creating an 
economic hardship due to the financial 
condition of the taxpayer, or 

(E) The fair market value of the 
property exceeds such liability and 
release of the levy on a part of such 
property could be made without 
hindering the collection of such liability. 

(ii) In the case of any tangible 
personal property essential in carrying 
on the trade or business of the taxpayer, 
the regional director (compliance) or the 
Chief, Tax Processing Center shall 
provide for an expedited determination 
under paragraph (a)(2)(i) if levy on such 
tangible personal property would 


prevent the taxpayer from carrying on 
such trade or business. 

(3) Conditions for discretionary 
release. A regional director 
(compliance) or the Chief, Tax 
Processing Center may release the levy 
as authorized under paragraph (a)(1) of 
this section, if: 

(i) Escrow arrangement. The 
delinquent taxpayer offers a satisfactory 
arrangement, which is accepted by a 
regional director (compliance) or the 
Chief, Tax Processing Center, for placing 
property in escrow to secure the 
payment of the liability (including the 
expenses of levy) which is the basis of 
the levy. 

(ii) Bond. The delinquent taxpayer 
delivers an acceptable bond to a 
regional director (compliance) or the 
Chief, Tax Processing Center 
conditioned upon the payment of the 
liability (including the expenses of levy) 
which is the basis of the levy. Such bond 
shall be in the form provided in 26 
U.S.C. 7101 and § 70.281 of this part. 

(iii) Payment of amount of U.S. 
interest in the property. There is paid to 
a regional director (compliance) or the 
Chief, Tax Processing Center an amount 
determined by ATF to be equal to the 
interest of the United States in the 
seized property or the part of the seized 
property to be released. 

(iv) Assignment of salaries and 
wages. The delinquent taxpayer 
executes an agreement directing the 
taxpayer's employer to pay to a regional 
director (compliance) or the Chief, Tax 
Processing Center amounts deducted 
from the employee’s wages on a regular, 
continuing, or periodic basis, in such 
manner and in such amount as is agreed 
upon with a regional director 
(compliance) or the Chief, Tax 
Processing Center, until the full amount 
of the liability is satisfied, and such 
agreement is accepted by the employer. 

(v) Extension of statute of limitations. 
The delinquent taxpayer executes an 
agreement to extend the statute of 
limitations in accordance with 26 U.S.C. 
6502(a)(2) and § 70.224 of this part. 

(4) Release where value of interest of 
United States is insufficient to meet 
expenses of sale. A regional director 
(compliance) may release the levy as 
authorized under paragraph (a)(1) of this 
section if that official determines that 
the value of the interest of the United 
States in the seized property, or in the 
part of the seized property to be 
released is insufficient to cover the 
expenses of the sale of such property. 

(b) Return of property—({i) General 
rule. If a regional director (compliance) 
or the Chief, Tax Processing Center 
determines that property has been 
wrongfully levied upon, the regional 
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director (compliance) or the Chief, Tax 
Processing Center may return: 

(i) The specific property levied upon, 

(ii) An amount of money equal to the 
amount of money levied upon (together 
with interest thereon at the 
overpayment rate from the date ATF 
receives the money to a date not more 
than 30 days before the date of return), 
or 

(iii) An amount of money equal to the 
amount of money received by the United 
States from a sale of the property 
(together with interest thereon at the 
overpayment rate from the date of the 
sale of the property to a date not more 
than 30 days before the date of return). 


If the United States is in possession of 
specific property, the property may be 
returned at any time. An amount equal 
to the amount of money levied upon or 
received from a sale of the property may 
be returned at any time before the 
expiration of 9 months from the date of 
the levy. When a request described in 
paragraph (b)(2) of this section is filed 
for the return of property before the 
expiration of 9 months from the date of 
levy, an amount of money may be 
returned after a reasonable period of 
time subsequent to the expiration of the 
9-month period if necessary for the 
investigation and processing of such 
request. In cases where money is 
specifically identifiable, as in the case of 
a coin collection which may be worth 
substantially more than its face value, 
the money will be treated as specific 
property and, whenever possible, this 
specific property will be returned. For 
purposes of paragraph (b)(1)(iii) of this 
section, if property is declared 
purchased by the United States at a sale 
pursuant to 26 U.S.C. 6335(e), the United 
States is treated as having received an 
amount of money equal to the minimum 
price determined by the regional 
director (compliance) before the sale or, 
if larger, the amount received by the 
United States from. the resale of the 
property. 

(2) Request for return of property. A 
written request for the return of property 
wrongfully levied upon shall be 
addressed to the official who authonzed 
the levy. The written request shall 
contain the following information: 

(i) The name and address of the 
person submitting the request, 

(ii) A detailed description of the 
property levied upon, 

(iii) A description of the claimant's 
basis for claiming an interest in the 
property levied upon, and 

(iv) The name and address of the 
taxpayer, the originating ATF office, and 
the date of lien or levy as shown on the 
Notice of Tax Lien, Notice of Levy, or, in 
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lieu thereof, a statement of the reasons 
why such information cannot be 
furnished. 

(3) Inadequate request. A request 
shall not be considered adequate unless 
it is a written request conta the 
information required by paragraph (b)(2) 
of this section. However, unless a 
notification is mailed by the official who 
received the request to the claimant 
within 30 days of receipt of the request 
to inform the claimant of the 
inadequacies, any written request shall 
be considered adequate. If the official 
who received the request timely notifies 
the claimant of the inadequacies of the 
request, the claimant shall have 30 days 
from. the receipt of the notification of 
inadequacy to supply in writing any 
omitted information. Where the omitted 
information is so supplied within the 30- 
day period, the request shall be 
considered to be adequate from the time 
the original request was made for 
purposes of determining the applicable 
period of limitation upon suit under 26 
U.S.C. 6532{c). 


(26 U.S.C. 6343) 


§ 70.168 Redemption of property. 

(a) Before sale. Any person whose 
property has been levied upon shall 
have the right to pay the amount due, 
together with costs and expenses of the 
proceeding, if any, to the regional 
director (compliance) at any time prior 
to the sale of the property. Upon such 
payment the regional director 
(compliance) shall restore such property 
to. the owner and all further proceedings 
in connection with the levy on such 
property shall cease from the time of 
such payment. 

(b) Redemption of real estate after 
sale—({1) Period. The owner of any real 
estate sold as provided in 26 U.S.C. 6335, 
the owner's heirs, executors, or 
administrators, or any person having 
any interest therein, or a lien thereon, or 
any person in their behalf, shall be 
permitted to redeem the property sold, 
or any particular tract of such property, 
at any time within 180 days after the 
sale thereof. 

(2) Price. Such property or tract of 
property may be redeemed upon 
payment to the purchaser, or in case the 
purchaser cannot be found in the county 
in which the property to be redeemed is 
situated, then to the regional director 
(compliance) for the ATF region in 
which the property is situated, for the 
use of the purchaser, the purchaser's 
heirs, or assigns, the amount paid by 
such purchaser and interest thereon at 
the rate of 20 percent per annum. In case 
real and personal property (or several 
tracts of real property) are purchased in 


the aggregate, the redemption price of 
the real property (or of each of the 
several tracts) shalt be determined on 
the basis of the ratio, as of the time of 
sale, of the value of the real property (or 
tract) to the value of the total property 
purchased. For this purpose the 
minimum price or the highest bid price, 
whichever is higher, offered for the 
property separately or in groups shall be 
treated as the value. 

(c) Record. When any real property is 
redeemed, the regional director 
(compliance)-.shall cause entry of the 
fact to be made upon the record of sale 
kept in accordance with 26 U.S.C. 6340 
and § 70.187 of this part, and such entry 
shall be evidence of such redemption. 
The party.who.redeems the property 
shall notify the regional director 
(compliance) of the ATF region in which 
the property is situated of the date of 
such redemption and of the transfer of 
the certificate of sale, the amount of the 
redemption price, and the name of the 
party to whom such redemption price 
was paid. 


(26 U.S.C. 6337) 


§ 70.169 Expense of levy and sale. 

The regional director (compliance) 
shall determine the expenses to be 
allowed in all cases of levy and sale. 
Such expenses shall include the 
expenses of protection and preservation 
of the property during the period 
subsequent to the levy, as well as the 
actual expenses incurred in connection 
with the sale thereof. In case real and 
personal property (or several tracts of 
real property) are sold in the aggregate, 
the regional director (compliance) shall 
properly apportion the expenses to the 
real property (or to each tract). 


(26 U.S.C. 6341) 


§ 70.170 Application of proceeds of levy. 
(a) Collection of liability. Any money 
realized by proceedings under 26 U.S.C. 
6331 through 6344, or by sale of property 
redeemed by the United States (if the 
interest of the United States in the 
property was a lien arising under the 
provisions of 26 U.S.C. enforced and 
administered by the Bureau), is applied 
in the manner specified in paragraphs 
(a)(1), (2), and (3) of this section. Money 
realized by proceedings under 26 U.S.C. 
6331 through 6344, includes money 
realized by seizure, by sale of seized 
property, or by surrender under 26 
U.S.C. 6332 except money realized by 
the imposition of a 50 percent penalty 
pursuant to 26 U.S.C. 6332(d)(2)). 
(1).Expense of levy and sale. First, 
against the expenses of the proceedings 
or sale, including expenses allowable 
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under 26 U.S.C. 6341 and amounts paid 
by the United States to redeem property. 

(2) Specific tax liability on seized 
property. If the property seized and sold 
is subject to a tax imposed by any 
provision of 26 U.S.C. which has not 
been paid, the amount remaining after 
applying paragraph (a)(1) of this section, 
shall then be applied against such tax 
liability (and, if such tax was not 
previously assessed, it shall then be 
assessed): 

(3) Liability of delinquent taxpayer. 
The amount, if any, remaining after 
applying paragraphs (a)(1) and (2) of this 
section, shall then be applied against the 
liability in respect of which the levy was 
made or the sale of redeemed property 
was conducted. 

(b) Surplus proceeds. Any surplus 
proceeds remaining after the application 
of paragraph (a) of this section shall, 
upon application and satisfactory proof 
in support thereof, be credited or 
refunded by the Chief, Tax Processing 
Center to the person or persons legally 
entitled thereto. The delinquent 
taxpayer is the person entitled to the 
surplus proceeds unless another person 
establishes a superior claim thereto. 


(26 U.S.C. 6342) 

Par. 55. Sections 70.181 through 70.188 
and an undesignated centerheading 
preceding them are added to read as 
follows: 


Disposition of Property 


§ 70.181 Disposition of seized property. 

(a) Notice of seizure. As soon as 
practicable after seizure of property, the 
ATF officer seizing the property shall 
give notice in writing to the owner of the 
property (or, in the case of personal 
property, to the possessor thereof). The 
written notice shall be delivered to the 
owner (or to the possessor, in the case 
of personal property) or left at the 
owner's usual place of abode or 
business, if located within the ATF 
region where the seizure is made. If the 
owner cannot be readily located, or has 
no dwelling or place of business within 
such region, the notice may be mailed to 
the owner's last known address. Such 
notice shall specify the sum demanded 
and shall contain, in the case of 
personal property, a list sufficient to 
identify the property seized and, in the 
case of real property, a description with 
reasonable certainty of the property 
seized. 

(b) Notice of sale. (1) As soon as 
practicable after seizure of the property, 
the regional director (compliance) shall 
give notice of sale in writing to the 
owner, Such notice shall be delivered to 
the owner or left at the owner's usual 
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place of abode or business if located 
within the ATF region where the seizure 
is made. If the owner cannot be readily 
lacated, or has no dwelling or place of 
business within such region, the notice 
may be mailed to the owner’s last 
known address. The notice shall specify 
the property to be sold, and the time, 
place, manmer, and conditions of the 
sale thereof, and shall expressly state 
that only the right, title, and imterest of 
the delinquent taxpayer in and to such 
property is to be offered for sale. The 
notice shall alse be published in some 
newspaper published in the county 
wherein the seizure is made or in a 
newspaper generally circulated in that 
county. For example, if a newspaper of 
general circulation in a county but net 
published in that county will reach more 
potential bidders for the property to be 
sold than a newspaper published within 
the county, or if there is a newspaper of 

general circulation within the county but 
no newspaper published within the 
county, the regional director 
(compliance} may cause public notice of 
the sale to be given in the newspaper of 
general circulation within the county. If 
there is no newspaper published or 
generally circulated in the county, the 
notice shall be posted at the post office 
nearest the place where the seizure is 
made, and in not less than twe other 
public places. 

(2) The regional director (compliance} 
may use other methods of giving notice 
of sale and of advertising seized 
property im addition to those referred to 
in paragraph (b)(2) of this section, when 
the regional director (compliance} 
believes that the nature of the property 
ta be sold is such thai a wider or more 
specialized advertising coverage will 
enhance the possibility of obtaining a 
higher price for the property. 

(3] Whenever levy is made without 
regard to the 10-day period provided in 
26 U.S.C. 6331{a) (relating to cases in 
which collection is in jeopardy}, a public 
notice of sale of the property seized 
shall not be made within such 10-day 
period unless 26 U.S.C. 6336 (relating to 
perishable goods) is applicable. 

(c} Time, place, manner, and 
conditions of sale. The time, place, 
manner, and conditions of sale of 
property seized by levy shall be as 
follows: 

(1} Time and place of sale—(i} In 
general. The time of sale shalt not be 
less than 10 days nor more than 40 days 
from the time of giving public notice 
under 26 U.S.C. 6335(b} see paragraph 
(b) of this section). The place of sale 
shall be within the county in which the 
property is seized, except that if it 
appears to the regional director 
(compliance) under whose supervision 


the seizure was made that substantially 
higher bids may be obtained for the 
property if the sale is held at # place 
outside such county, the regional 
director (compliance) may order that the 
sale be held im such other place. The 
sale shall be held at the time and place 
stated in the notice of sale. 

(ii) Right to request sale of seized 
property within 60 days. The owner of 
any property seized by levy may request 
that the regional director (compliance) 


‘sell such property within 60 days after 


such request for within such longer 
period as may be specified by the 
owner}. The regional director 
(compliance) shall comply with such 
request unless it is determined (and the 
owner is notified within such period} 
that such compliance would not be in 
the best interests of the United States. 

(2) Adjournment of sale. When it 
appears te the regional director 
(compliance) that an adjournment of the 
sale will best serve the interest of the 
United States or that of the taxpayer, 
the regional director (compliance) may 
adjourn, or cause the ATF officer 
conducting the sale to adjourn, the sale 
from time to time, but the date of the 
sale shall not be later than one month 
after the date fixed in the original notice 
of sale. 

(3) Minimum price. {i} Before the sale 
of property seized by levy, the regional 
director (compliance} shall determine: 

(A} A minimum price, taking into 
account the expenses of levy and sale, 
for which the property shall be sold, and 

(B} Whether the purchase of such 
property by the United States at such 
minimum price would be in the best 
interest of the United States. 


If, at the sale, one or more persons offer 
to purchase such property for not less 
than the amount of the minimum price, 
the property shall be declared to be sold 
to the highest bidder. If no person offers 
for such property at the sale the amount 
of the minimum price and the regional 
director (compliance} has determined 
that the purchase of such property by 
the United States would be in the best 
interest of the United States, the 
property shall be declared to be sold to 
the United States at such minimum 
price. If, at the sale, the property is not 
declared sold to the highest bidder or 
the United States, the property shall be 
released to the owner thereof and the 
expense of the levy and sale shall be 
added to the amount of tax for the 
collection of which the levy was made. 
Any property released to the owner 
under these circumstances shall remain 
subject to any lien imposed by 26 U.S.C. 
chapter 64, subchapter C. 


(it) The ATF officer conducting the 
sale shal? either announce the minimum 
price before the sale begins or defer 
announcement of the minimum price 
until after the receipt of the highest bid, 
and, if the highest bid is greater than the 
minimum price, no announcement of the 
minimum price shall be made. 

(4} Offering of property—{i) Sale of 
indivisible property. If any property 
levied upon is nat divisible, so as to 
enable the regional director 
(compliance) by sale of a part thereof to 
raise the whole amount of the tax and 
expenses of Ievy and sale, the whole of 
such property shall be sold. For 
application of surplus proceeds of sale, 
see 26 U.S.C. 6342(b]. 

(ii) Separately, in groups, or in the 
aggregate. The seized property may be 
offered for sale: 

(A) As separate items, or 

(B) As groups of items, or 

(C} In the aggregate, or 

(D} Both as separate items (or in 
groups) and in the aggregate. In such 
cases, the property shall be sold under 
the method which produces the highest 
aggregate amount. 


The regional director {compliance} shall 
select whichever of the foregoing 
methods of offering the property for sale 
as is most feasible under all the facts 
and circumstances of the case, except 
that if the property to be sold includes 
both real and personal property, only 
the personal property may be grouped 


for the purpose of offering such property 
for sale. However, real and personal 


property may be offered for sale in the 
aggregate, provided the real property, as 
separate items, and the personal as a 
group, or as groups, or as separate items, 
are first offered separately. 

(iii) Condition of title and of property. 
Only the right, title, and interest of the 
delinquent taxpayer in and to the 
property seized shalt be offered for sale, 
and such interest shall be offered 
subject to any prior outstanding 
mortgages, encumbrances, ar other liens 
in favor of third parties which are valid 
as against the delinquent taxpayer and 
are superior to the lien of the United 
States. All seized property shall be 
offered for sale “as is* and “where is* 
and without recourse against the United 
States. No guaranty or warranty, 
express or implied, shall be made by the 
ATF officer offering the property for 
sale, as to the validity of the title, 
quality, quantity, weight, size, or 
condition of any of the property, or its 
fitness for any use or purpose. No claim 
shalt be considered for allowance or 
adjustment or for rescission of the sale 
based upon failure of the property to 
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conform with any representation, 
express or implied. 

{iv) Terms of payment. The property 
shall be offered for sale upon whichever 
of the following terms is.fixed by the 
regional director (compliance) in the 
public notice of sale: 

(A) Payment in full upon acceptance 
of the highest bid, without regard to the 
amount of such bid, or 

(B) If the aggregate price of all 
property purchased by a successful 
bidder at the sale is more than $200,.an 
initial payment of $200 or 20 percent of 
the purchase price, whichever is the 
greater, and payment of the balance 
(including all costs incurred for the 
protection or preservation of the 
property subsequent to the sale and 
prior to final payment) within a 
specified period, not to exceed 1 month 
from the date of the sale. 

(5) Method of sale. The regional 
director (compliance) shall sell the 
property either: 

(i) At public auction, at which open 
competitive bids shall be received, or 

(ii) At public sale under sealed bids. 
The following rules, in addition to the 
other rules provided in this paragraph, 
shall be applicable to public sale under 
sealed bids: 

(A) Invitation to bidders. Bids shall be 
solicited through a public notice of sale. 

(B) Form for use by bidders. A bid 
shall be submitted on a form which will 
be furnished by the regional director 
(compliance) upon request. The form 
shall be completed in accordance with 
the instructions thereon. 

(C) Remittance with bid. If the total 
bid is $200 or less, the full amount of the 
bid shall be submitted therewith. If the 
total bid is more than $200, 20 percent of 
such bid or $200, whichever is greater, 
shall be submitted therewith. (In the 
case of alternative bids submitted by the 
same bidder for items of property 
offered separately, or groups, or in the 
aggregate, the bidder shall remit the full 
amount of the highest alternative bid 
submitted, if the bid is $200 or less. If the 
highest alternative bid submitted is 
more than $200, the bidder shall remit 20 
percent of the highest alternative bid or 
$200, whichever is greater.) Such 
remittance shall be by a certified, 
cashier's, or treasurer's check drawn on 
any bank or trust company incorporated 
under the laws of the United States or 
under the laws of any State, Territory, 
or possession of the United States, or by 
a U.S. postal, bank, express, or telegraph 
money order. 

(D) Time for receiving and opening 
bids. Each bid shall be submitted in a 
securely sealed envelope. The. bidder 
shall indicate in the upper left hand 
corner of the envel pe the bidder's 


name and address and the time and 
place of sale as announced in the public 
notice of sale. A bid will not be 
considered unless it is received by the 
AFT officer conducting the sale prior to 
the opening of the bids. The bids will be 
opened at the time and place stated in 
the notice or sale, or at the time fixed in 
the announcement of the adjournment of 
the sale. 

(E) Consideration of bids. The public 
notice of sale shall specify whether the 
property is to be sold separately, by 
groups, or in the aggregate or by a 
combination of these methods, as 
provided in paragraph (c)(4)(ii) of this 
section. If the notice specifies an 
alternative method, bidders may submit 
bids under one or more of the 
alternatives. In case of error in the 
extension of prices in any bid, the unit 
price will govern. The ATF officer 
conducting the sale shall have the right 
to waive any technical defects in a bid. 
In the event two or more highest bids 
are equal in amount, the ATF officer 
conducting the sale shall determine the 
successful bidder by drawing lots. After 
the opening, examination, and 
consideration of all bids, the ATF officer 
conducting the sale shall announce the 
amount of the highest bid or bids and 
the name of the successful bidder or 
bidders. Any remittance submitted in 
connection with an unsuccessful bid 
shall be returned at the conclusion of 
the sale. 

(F) Withdrawal of bids. A bid may be 
withdrawn on written or telegraphic 
request received from the bidder prior to 
the time fixed for opening the bids. A 
technical defect in a bid confers no right 
on the bidder for the withdrawal of his 
bid after it has been opened. 

(6) Payment of bid price. All payments 
for property sold under this section shall 
be made by cash or by a certified? 
cashier's, or treasurer's check drawn on 
any bank or trust company incorporated 
under the laws of the United States, or 
under the laws of any State, Territory, 
or possession of the United States, or by 
a U.S. postal, bank, express, or telegraph 
money order. If payment in full is 
required upon acceptance of the highest 
bid, the payment shall be made at such 
time. If deferred payment is permitted, 
the initial payment shall be made upon 
acceptance of the bid, and the balance 
shall be paid on or before the date fixed 
for payment thereof. Any remittance 
submitted with a successful sealed bid 
shall be applied toward the purchase 
price. 

(7) Delivery and removal of personal 
property. Responsibility of the United 
States for the protection or preservation 
of seized personal property shall cease 
immediately upon acceptance of the 
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highest bid. The risk of loss is on the 
purchaser of personal property upon 
acceptance of his bid. Possession of any 
personal property shall not be delivered 
to the purchaser until the purchase price 
has been paid in full. If payment of part 
of the purchase price for personal 
property is deferred, the United States 
will retain possession of such property 
as security for the payment of the 
balance of the purchase price and, as 
agent for the purchaser, will cause the 
property to be cared for until the 
purchase price has been paid in full or 
the sale is declared null and void for 
failure to make full payment of the 
purchase price. In such case, all charges 
and expenses incurred in caring for the 
property after the acceptance of the bid 
shall be borne by the purchaser. 

(8) Default in payment. If payment in 
full is required upon acceptance of the 
bid and is not then and there paid, the 
ATF officer conducting the sale shall 
forthwith proceed again to sell the 
property in the manner provided in 26 
U.S.C. 6335(e) and this section. If the 
conditions of the sale permit part of the 
payment to be deferred, and if such part 
is not paid within the prescribed period, 
suit may be instituted against the 
purchaser for the purchase price or such 
part thereof as has not been paid, 
together with interest at the rate of 6 
percent per annum from the date of the 
sale; or, in the discretion of the regional 
director (compliance), the sale may be 
declared by the regional director 
(compliance) to be null and void for 
failure to make full payment of the 
purchase price and the property may 
again be advertised and sold as 
provided in 26 U.S.C. 6335(b), (c), and (e) 
and this section. In the event of such 
readvertisement and sale, any new 
purchaser shall receive such property or 
rights to property free and clear of any 
claim or right of the former defaulting 
purchaser, of any nature whatsover, and 
the amount paid upon the bid price by 
such defaulting purchaser shall be 
forfeited to the United States. 


(26 U.S.C. 6335) 


§ 70.182 Disposition of personal property 
acquired by the United States. 

(a) Sale.—{1) In general. Any personal 
property (except bonds, notes, checks, 
and other securities) acquired by the 
United States in payment of or as 
security for debts arising under the 
internal revenue laws may be sold by 
the regional director (compliance) who 
acquired such property for the United 
States. United States saving bonds shall 
not be sold by the regional director 
(compliance), but shall be transferred to 
the appropriate office of the Treasury 
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(i) Time, notice, and place of sale. The 
property may be sold at any time after it 
has been acquired by the United States. 
A public notice of sale shall be posted at 
the post office nearest the place of sale 
and in at least two other public places. 
The notice shall specify the property to 
be sold and the time, place, manner, and 
conditions of sale. In addition, the 
regional director (compliance) may use 
such other methods of advertising as the 
regional director (compliance) believes 
will result in obtaining the highest price 
for the property. The place of sale shall 
be within the region where the property 
was originally acquired by the United 
States. However, if the regional director 
(compliance) believes that a 
substantially higher price may be 
obtained, the sale may be held outside 
the region. 

(ii) Rejection of bids and adjournment 
of sale. The ATF officer conducting the 
sale reserves the right to reject any and 
all bids and withdraw the property from 
the sale. When it appears to the ATF 
officer conducting the sale that an 
adjournment of the sale will best serve 
the interest of the United States, that 
officer may order the sale adjourned 
from time to time. If the sale is 
adjourned for more than 30 days in the 
aggregate, public notice of the sale must 
again be given in a e with 
paragraph fa)}{2}{i) of this section. 

{iii} Eiguidated damages. The notice 
shall state whether, inthe caseof ~ 
default in payment of the bid price, any 
amount deposited with the United States 
will be retained as liquidated damages. 
In case liquidated damages are 
provided, the amount thereof shall not 
exceed $260. 

(3) Agreement to bid. The regional 
director (compliance) may, before giving 
notice of sale, solicit offers from 
prespective bidders and enter into 
agreements with such persons that they 
will bid at least a specified amount in 

se the property is offered for sale. In 
such cases, the regional director 
(compliance) may also require such 
persons to make deposits to secure the 
performance of their agreements. Any 
such depesit, but not more tham $200, 
shall be retained as liquidated 
in case such person fails to bid the 
specified amount and the property is not 


sold for as much as the amount specified 


in such agreement. 


(4) Terms of payment. The property 
shall be offered for sale upon whichever 
of the following terms is fixed by the 
regional director (compliance) in the 
public notice of sale: 

(i) Payment in full upon acceptance af 
the highest bid, without regard to the 
amount of such bid, or 

{ii} lf the aggregate price of all 
property purchased by a successful 
bidder at the sale is more than $200, an 
initial payment of $200 or 20 percent of 
the purchase price, whichever is the 
greater, and payment of the balance 
(including all costs incurred for the 
protection or preservation of the 
property subsequent to the sale and 
prior to final payment) within a 
specified period, not to exceed one 
month from the date of the sale. 

(5} Method of sale. The property may 
be sold either: 

(i} At public auction, at which open 
competitive bids shall be received, or 

(ii} At public sale under sealed bids. 

(6) Seles under sealed bids. The 
following rules, in addition to the other 
rules provided in this paragraph, shall 
be applicable to public sales under 
sealed bids. 

(i) Invitation to bidders. Bids shall be 
solicited thraugh a public notice of sale. 

(ii) Form for use & bidders. A bid 
shall be submitted on a form which will 
be furnished by the regional director 
(compliance) upon request. The form 
shall be completed in accordance with 
the instructions thereon. 

(iii) Remittance with bid. ¥f the total 
bid is $200 or less, the full amount of the 
bid shall be submitted therewith. If the 
total bid is more than $200, 20 percent of 
such bid or $200, whichever is greater, 
shall be submitted therewith. Such 
remittance shall be by a certified, 
cashier’s, or treasurer's check drawn on 
any ban#f*or trust company incorporated 
under the laws of the United States or 
under the laws of any State, Territory, 
or possession of the United States, or by 
a U.S. postal, bank, express, or telegraph 
money order. 

(iv) Time for receiving and opening 
bids. Each bid shall be submitted in a 
securely sealed envelope. The bidder 
shall indicate in the upper left hand 
corner of the envelope the bidder's 
name and address and the time and 
place of sale as announced in the public 
notice of sale. A bid will not be 
considered unless it is received by the 
ATF officer conducting the sale prior to 
the opening of the bids. The bids will be 
opened at the time and place stated in 
the notice of sale, or at the time fixed in 
the announcement of the adjournment of 
the sale. 

(v} Consideration of bids. The ATF 
officer conducting the sale shalt have 


the right to waive any technical defects 
in a bid. After the opening, examination, 
and consideration of al} bids, the ATF 
officer conducting the sale shall 
announce the amount of the highest bid 
or bids and the name of the successful 
bidder or bidders, unless in the opinion 
of the officer a higher price can be 
obtained for the property than has been 
bid. In the event the highest bids are 
equal in amount (and unless in the 
opinion of the ATF officer conducting 
the sale a higher price can be obtained 
for the property than has been bid}, the 
officer shall determine the successful 
bidder by drawing lots. Any remittance 
submitted in connection with an 
unsuccessful bid shall be returned to the 
bidder at the conclusion of the sale. 

(vi) Withdrawal of bids. A bid may be 
withdrawn on written or telegraphic 
request received fram the bidder prior to 
the time fixed for opening the bids. A 
technical defect in a bid confers no right 
on the bidder for the withdrawal of the 
bid after it has been opened. 

(7) Payment of bid price. All payments 
for property sold pursuant to this section 
shall be made by cash or by a certified, 
cashier’s or treasurer's check drawn on 
any bank or trust company incorporated 
under the laws of the United States or 
under the laws of any State, Territory, 
or possession of the United States, or by 
a U.S. postal, bank, express, or telegraph 
money order. If payment in full is. 
required upon acceptance of the highest 
bid, the payment shall be made at such 
time. If payment in full is not made at 
such time, the ATF officer conducting 
the sale may forthwith proceed again to 
sell the property in the manner provided 
im paragraph (a}{5) of this section. Hf 
deferred payment is permitted, the 
initial payment shall be made upon 
acceptance of the bid, and the balance 
shall be paid on or before the date fixed 
for payment thereof. Any remittance 
submitted with a successful sealed bid 
shall be applied toward the purchase 
price. 

(8) Delivery and removal of personal 
property. The risk of loss is on the 
purchaser of the property upon 
acceptance of the purchaser's bid. 
Possession of any property shall not be 
delivered to the purchaser until the 
purchase price has been paid in full. If 
payment of part of the purchase price 
for the property is deferred, the United 
States will retain possession of such 
property as security for the payment of 
the balance of the purchase price and, 
as agent for the purchaser, will cause 
the property ta be cared for until the 
purchase price has been paid is full or 
the sale in declared null and void for 
failure to make full payment of the 





purchase price. In such case, all charges 
and expenses incurred in caring for the 
property after acceptance of the bid 
shall be borne by the purchaser. 

(9) Certificate of sale. The ATF officer 
conducting the sale shall issue a 
certificate of sale to the purchaser upon 
payment in full of the purchase price. 

(b) Accounting. In case of the resale of 
such property, the proceeds of the sale 
shall be paid into the Treasury as 
internal revenue collections and there 
shall be rendered by the regional 
director (compliance) a distinct account 
of all charges incurred in such sale. For 
additional accounting rules, see 26 
U.S.C. 7809. 


(26 U.S.C. 7505) 


§ 70.183 Administration and disposition of 
real estate acquired by the United States. 

(a) Persons charged with. The regional 
director (compliance) for the region in 
which the property is situated shall have 
charge of all real estate which has been 
or shall be assigned, set off, or 
otherwise conveyed by purchase or 
otherwise to the United States in 
payment of debts or penalties arising 
under provisions of 26 U.S.C. enforced 
and administered by the Bureau or 
which has been or shall be vested in the 
United States by mortgage, or other 
security for payment of such debts, or 
which has been redeemed by the United 
States, or which has been or shall be 
acquired by the United States for 
payment of or as security for debts 
arising under provisions of 26 U.S.C. 
enforced and administered by the 
Bureau, and of all trusts created for the 
use of the United States in payment of 
such debts due the United States. 

(b) Sale. The regional director 
(compliance) for the region in which the 
property is situated may sell any real 
estate owned or held by the United 
States as aforesaid, subject to the 
following rules: 

(1) Property purchased at sale under 
levy. If the property was acquired as a 
result of being declared purchased for 
the United States at a sale under 26 
U.S.C. 6335, relating to sale of seized 
property, the property shall not be sold 
until after the expiration of 180 days 
after such sale under levy. 

(2) Notice of sale. A notice of sale 
shall be published in some newspaper 
published or generally circulated within 
the county where the property is 
situated, or a notice shall be posted at 
the post office nearest the place where 
the property is situated and in at least 
two other public places. The notice shall 
specify the property to be sold and the 
time, place, manner and conditions of 
sale. In addition, the regional director 
{compliance) may use other methods of 


advertising and of giving notice of the 
sale if the regional director (compliance) 
believes such methods will enhance the 
possibility of obtaining a higher price for 
the property. 

(3) Time and place of sale. The time of 
the sale shall be not less than 20 days 
from the date of giving public notice of 
sale under paragraph (b)(2) of this 
section. The place of sale shall be within 
the county where the property is 
situated. However, if the regional 
director (compliance) believes a 
substantially better price may be 
obtained, the sale may be held outside 
such county. 

(4) Rejection of bids and adjournment 
of sale. The ATF officer conducting the 
sale reserves the right to reject any and 
all bids and withdraw the property from 
the sale. When it appears to the ATF 
officer conducting the sale that an 
adjournment of the sale will best serve 
the interest of the United States, that 
officer may order the sale adjourned 
from time to time. If the sale is 
adjourned for more than 30 days in the 
aggregate, public notice of the sale must 
be given again in accordance with 
paragraph (b)(2) of this section. 

(5) Liguidated damages. The notice 
shall state whether, in the cae of default 
in peyment of the bid price, any amount 
deposited with the United States will be 
retained as liquidated damages. In case 
liquidated damages are provided, the 
amount thereof shall not exceed $200. 

(6) Agreement to bid. The regional 
director (compliance) may, before giving 
notice of sale, solicit offers from 
prospective bidders and enter into 
agreements with such persons that they 
will bid at least a specified amount in 
case the property is offered for sale. In 
such cases, the regional director 
(compliance) may also require such 
persons to make deposits to secure the 
performance of their agreements. Any 
such deposit, but not more than $200, 
shall be retained as liquidated damages 
in case such person fails to bid the 
specified amount and the property is not 
sold for as much as the amount specified 
in such agreement. 

(7) Terms. The property shall be 
offered for sale upon whichever of the 
following terms is fixed by the regional 
director (compliance) in the public 
notice of sale: 

(i) Payments in full upon acceptance 
of the highest bid, or 

(ii) If the price of the property 
purchased by a successful bidder at the 
sale is more than $200, an initial 
payment of $200 or 20 percent of the 
purchase price, whichever is the greater, 
and payment of the balance within a 
specified period, not to exceed one 
month from the date of the sale. 
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(8) Method of sale. The property may 
be sold either: 

(i) At public auction, at which open 
competitive bids shall be received, or 

{ii) At public sale under sealed bids. 

(9) Sales under sealed bids. The 
following rules, in addition to the other 
rules provided in this paragraph (b), 
shall be applicable to public sales under 
sealed bids. 

(i) Invitation to bidders. Bids shall be 
solicited through a public notice of sale. 

(ii) Form for use by bidders. A bid 
shall be submitted on a form which will 
be furnished by the regional director 
(compliance) upon request. The form 
shall be completed in accordance with 
the instructions thereon. 

(iii) Remittance with bid. lf the total 
bid is $200 or less, the full amount of the 
bid shall be submitted therewith. If the 
total bid is more than $200, 20 percent of 
such bid or $200, whichever is greater, 
shall be submitted therewith. Such 
remittance shall be by a certified, 
cashier’s, or treasurer's check drawn on 
any bank or trust company incorporated 
under the laws of the United States or 
under the laws of any State, Territory, 
or possession of the United States, or by 
a U.S. postal, bank, express, or telegraph 
money order. 

(iv) Time for receiving and opening 
bids. Each bid shall be submitted in a 
securely sealed envelope. The bidder 
shall indicate in the upper left hand 
corner of the envelope the bidder’s 
name and address and the time and 
place of sale as announced in the public 
notice of sale. A bid shall not be 
considered unless it is received by the 
ATF officer conducting the sale prior to 
the opening of the bids. The bids will be 
opened at the time and place stated in 
the notice of sale, or at the time fixed in 
the announcement of the adjournment of 
the sale. 

(v) Consideration of bids. The ATF 
officer conducting the sale shall have 
the right to waive any technical defects 
in a bid. After the opening, examination, 
and consideration of all bids, the ATF 
officer conducting the sale shall 
announce the amount of the highest bid 
or bids and the name of the successful 
bidder or bidders, unless in the opinion 
of the officer a higher price can be 
obtained for the property than has been 
bid. In the event the highest bids are 
equal in amount (and unless in the 
opinion of the ATF officer conducting 
the sale a higher price can be obtained 
for the property than has been bid), the 
officer shall determine the successful 
bidder by drawing lots. Any remittance 
submitted in connection with an 
unsuccessful bid shall be returned to the 
bidder at the conclusion of the sale. 
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(vi) Withdrawal of bid. A bid may be 
withdrawn on written or telegraphic 
request received from the bidder prior to 
the time fixed for opening the bids. A 
technical defect in a bid confers no right 
on the bidder for the withdrawal of the 
bid after it has been opened. 

(10) Payment of bid price. All 
payments for property sold pursuant to 
this section shall be made by cash or by 
a certified cashier's or treasurer's check 
drawn on any bank or trust company 
incorporated under the laws of the 
United States or under the laws of any 
State, Territory, or possession of the 
United States, or by a U.S. postal, bank, 
express, or telegraph money order. If 
payment in full is required upon 
ecceptance of the highest bid, the 
payment shall be made at such time. If 
payment in full is not made at such time, 
the ATF officer conducting the sale may 
forthwith proceed again to sell the 
property in the manner provided in 
paragraph (b)(8) of this section. If 
deferred payment is permitted, the 
initial payment shall be made upon 
acceptance of the bid, and the balance 
shall be paid on or before the date fixed 
for payment thereof. Any remittance 
submitted with a successful sealed bid 
shall be applied toward the purchase 


price. 

(11) Deed. Upon payment in full of the 
purchase price, the regional! director 
(compliance) shall execute a quitclaim 
deed to the purchaser. 

{c) Lease. Until real estate is sold, the 
regional director (compliance) for the 
region in which the property is situated 
may lease such property. 

(d) Release to debtor. In cases where 
real estate has or may become the 
property of the United States by 
conveyance or otherwise, in payment of 
or as security for a debt arising under 
the laws relating to internal revenue, 
and such debt shall have been paid, 
together with the interest thereon (at the 
rate of 1 percent per month), to the 
United States within 2 years from the 
date of the acquisition of such real 
estate, the regional director 
(compliance) for the region in which the 
property is located may release by deed 
or otherwise convey such real estate to 
the debtor from whom it was taken, or 
to the debtor's heirs or other legal 
representatives. If property is declared 
purchased by the United States under 26 
U.S.C. 6335, then, for the purpose of this 
puragraph, the date of such declaration 
shall be deemed to be the date of 
acquisition of such real estate. 

- fe) Accounting. The regional director 
(compliance) for the region in which the 
property is situated shall, in accordance 
with 26 U.S.C. 7809, account for the 
proceeds of all sales or leases of the 


property and all expenses connected 
with the maintenance, sale, or lease of 
the property. 

(f)} Authority of Director. 
Notwithstanding the other paragraphs of 
this section, the Director may, when the 
Director deems it advisable, take charge 
of and assume responsibility for any 
real estate to which this section is 
applicable. In such case, the Director 
will notify in writing the regional 
director (compliance) for the region in 
which the property is situated. In any 
case where a single parcel of real estate 
is situated in more than one region, the 
Director may designate in writing a 
regional director (compliance) who shall 
have charge of and be responsible for 
the entire property. 


(26 U.S.C. 7506) . 


§ 70.184 Disposition of perishable goods. 

(a) Appraisal of certain seized 
property. If the regional director 
(compliance) determines that any 
property seized by levy is liable to 
perish or become greatly reduced in 
price or value by keeping, or that such 
property cannot be kept without great 
expense, the regional director 
(compliance) shall appraise the value of 
such property and return it to the owner 
if the owner complies with the 
conditions prescribed in paragraph (b) 
of this section or, if the owner does not 
comply with such conditions, dispose of 
the property in accordance with 
paragraph (c) of this section. 

(b) Return to owner. If the owner of 
the property can be readily found, the 
regional director (compliance) shall give 
the owner written notice of the regional 
director (compliance)’s determination of 
the appraised value of the property. 
However, if the regional director 
(compliance) determines that the 
circumstances require immediate action, 
the regional director (compliance) may 
give the owner an oral notice of the 
determination of the appraised value of 
the property, which notice shall be 
confirmed in writing prior to sale. The 
property shall be returned to the owner 
if, within the time specified in the notice, 
the owner: 

(1) Pays to the regional director 
(compliance) an amount equal to the 
appraised value, or 

(2) Gives an acceptable bond as 
prescribed by 26 U.S.C. 7101 and 
§ 70.281 of this part. Such bond shall be 
in an amount not less than the appraised 
value of the property and shall be 
conditioned upon the payment of such 
amount at such time as the regional 
director (compliance) determines to be 
appropriate in the circumstances. 


(c) Immediate sale. If the owner does 
not pay the amount of the appraised 
value of the seized property within the 
time specified in the notice, or furnish 
bond as provided in paragraph (b) of 
this section within such time, the 
regional director (compliance) shall as 
soon as practicable make public sale of 
the property in accordance with the 
following terms and conditions: 

(1) Notice of sale. If the owner can 
readily be found, a notice shall be given 
to the owner. A notice of sale also shall 
be posted in two public places in the 
county which the property is to be sold. 
The notice shall specify the time and 
place of sale, the property to be sold, 
and the manner and conditions of sale. 
The regional director (compliance) may 
give such other notice and in such other 
manner as the regional director 
(compliance) deems advisable under the 
circumstances. 

(2) Sale. The property shall be sold at 
public auction to the higher bidder. 

(3) Terms. The purchase price shall be 
paid in full upon acceptance of the 
highest bid. The payment shall be made 
by cash, or by a certified, cashier's or 
treasurer’s check drawn on any bank or 
trust company incorporated under the 
laws of the United States or under the 
laws of any State, Territory, or 
possession of the United States, or by a 
U.S. postal, bank, express, or telegraph 
money order. 


(26 U.S.C. 6336) 


§ 70.185 Certificate of sale; deed of real 
property. 

(a) Certificate of sale. In the case of 
property sold as provided in 26 U.S.C. 
6335 (relating to sale of seized property), 
the regional director (compliance) shall 
give to the puchaser’s a certificate of 
sale upon payment in full of the 
purchase price. A certificate of sale of 
real property shall set forth the real 
property purchased, for whose taxes the 
same was sold, the name of the 
purchaser, and the price paid therefor. 

(b) Deed to real property. In case of 
any real property sold as provided in 26 
U.S.C. 6335 and not redeemed in the 
manner and within the time prescribed 
in 26 U.S.C. 6337, the regional director 
(compliance) shall execute (in 
accordance with the laws of the State in 
which the real property is situated 
pertaining to sales of real property 
under execution) to the purchaser of 
such real property at the sale or his 
assigns, upon surrender of the certificate 
of sale, a deed of the real property so 
purchased, reciting the facts set forth in 
the certificate. 

(c) Deed to real property purchased 
by the United States. If real property is 
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declareé purchased by the United States 
at a sale pursuant to 26 U.S.C. 6335, the 
regional director (compliance) shall at ' 
the proper time execute a deed therefor 
and shall, without delay, cause the deed 
to be duly recorded in the proper 
registry of deeds. 


(26 U.S.C. 6338) 


§ 70.186 Legal effect of certificate of sale 
of personal property and deed of real 
property 


(a) Certificate of sale of property 
other than real property. In all cases of 
sale pursuant to 26 U.S.C. 6335 of 
property (other than real property), the 
certificate of such sale. 

(1) As evidence. Shall be prima facie 
evidence of the right of the officer to 
make such sale, and conclusive 
evidence of the regularity of the officer's 
proceedings in making the sale; and 

(2) As conveyance. Shall transfer to 
the purchaser all right, title, and interest 
of the party delinquent in and to the 
property sold; and 

(3) As authority for transfer of 
corporate stock. If such property 
consists of corporate stocks, shall be 
notice, when received, to any 
corporation, company, or association of 
such transfer, and shall be authority to 
such corporation, company, or 
association to-record the transfer on its 
books and records in the same manner 
as if the stocks were transferred or 
assigned by the party holding the stock 
certificate, in lieu of any original or prior 
certificate, which.shall be void, whether 
canceled or not; and 

(4) As receipts. If the subject of sale is 
securities or other evidence of debt, 
shall be a good and valid receipt to the 
person holding the certificate of sale as 
against any person holding or claiming 
to hold possession of such securities or 
other evidences of debt; and 

(5) As authority for transfer of title to 
motor vehicle. If such property consists 
of a motor vehicle, shall be notice, when 
received, to any public offical charged 
with the registration of title to motor 
vehicles, of such tranfer and shall be 
authority to such official to record the 
transfer on his.books and records in the 
same manner as if the certificate of title 
to such motor vehicle were transferred 
or assigned by the party holding the 
certificate of title, in lieu of any original 
or prior certificate, which shall be null 
and void, whether canceled.or not. 

(b) Deed to real property. In the.case 
of the sale of real property pursuant to 
26 U.S.C. 6335: : 

(1} Deed as evidence, The deed of sale 
given pursuant to 26 U.S.C. 6338 shall be 
prima facie evidence of the facts therein 
stated; and 


(2) Deed as conveyance of title: If the 
proceedings of the regional director 
(compliance as set forth have been 
substantially in-accordance with the 
provisions of law, such deed shall be © 
considered and operate as a conveyance 
of all the right, title, and interest the 
party delinquent had in and to the real 
property thus sold at the time the lien of 
the United States attached thereto. 

(c) Effect of junior encumbrances. A 
certificate of sale of personal property 
given or a deed to real property 
executed pursuant to 26 U.S.C. 6338 
discharges the property from all liens, 
encumbrances, and titles over which the 
lien of the United States, with respect to 
which the.levy was made, has priority. 
For example, a mortgage on real 
property executed after a notice of a 
Federal tax lien has been filed is 
extinguished when the regional director 
(compliance) executes a deed to the real 
property to a purhcaser thereof at a sale 
pursuant to 26 U.S.C. 6335 following the 
seizure of the property by the United 
States. The proceeds of such a sale are 
distributed in accordance with priority 
of the liens, encumbrances, or titles. See 
26 U.S.C. 6342(b) and 7426{a)(2) and 
§§ 70.170 and 70.207(a)(2) of this part 
with respect to surplus proceeds. 


(26 U.S.C. 6339) 


§ 70.187 Records of sale. 


(a) Requirement. Each regional 
director (compliance) shall make a 
record of all sales under 26 U.S.C. 6335 
of real property situated within that 
region and of redemptions of such 
property. The records shall set forth the 
tax for which any such sale was made, 
the dates of seizures and sale, the name 
of the party assessed and all 
proceedings in making such sale, the 
amount of expenses, the names of the 
purchasers, and the date of the deed. In 
the case of redemption of the property, 
the records shall additionally set forth 
the date of such redemption and of the 
transfer of the certificate of sale, the 
amount of the redemption price, and the 
name of the party to whom such 
redemption price was paid. The orginal 
record shall be retained by the Chief, 
Tax Processing Center. 

(b) Copy as evidence. A copy of such 
record, or any part thereof, certified by 
the Chief, Tax Processing Center shall 
be evidence in any court of the truth of 
the facts therein stated. 


(26-U:S.C. 6340) 


§ 70.188 Expense of levy and sale. 
The regional director (compliance) 
shall determine the expenses to be 
allowed in all cases of levy and sale. 
Such expenses shall include the 


‘expenses of protection and preservation 


of the property during the period - 
subsequent to the levy, as well as the 
actual expenses incurred in connection . 
with the sale thereof. In case real and 
personal property (or several tracts of 
real property) are sold in the aggregate, 
the regional director (compliance) shall 
properly apportion the expenses to the 
real property (or to each tract). 


(26 U.S.C. 6341) 


Par. 56. Sections 70.191 through 70.193 
and 70.201 through 70.213 with their 
undesignated centerheadings, are added 
to read as follows: 


Judicial Proceedings 
Civil Action by the United States 


§ 70.191 Authorization. 


(a) Jn general. No civil action for the 
collection or recovery of taxes, or of any 
fine, penalty, or forfeiture {with respect 
to the provisions of 26 U.S.C. enforced 
and administered by the Bureau) shall 
be commenced unless the Director, 
Bureau of Alcohol, Tobacco and 
Firearms, or designated delegate, or the 
Chief Counsel for the Bureau, or 
designated delegate, directs that the 
action be commenced. 

(b) Property held by banks. The 
Director shall not authorize or sanction 
any civil action for the collection or 
recovery of taxes, or of any fine, 
penalty, or forfeiture, from any deposits 
held in a foreign office of a bank 
engaged in the banking business in the 
United States or a possession of the 
United States unless the Director 
believes: 

(1) That the taxpayer is within the 
jurisdiction of a U.S. court at the time 
the civil action is authorized or 
sanctioned and that the bank is in 
possession of (or obligated with respecr 
to) deposits of the taxpayer in an office 
of the bank outside the United States or 
a possession of the United States; or 

(2) That the taxpayer is not within the 
jurisdiction of a U.S. court at the time 
the civil action is authorized or 
sanctioned, that the bank is in 
possession of (or obligated with respect 
to) deposits of the taxpayer in an office 
of the bank outside the United States or 
a possession of the United States, and 
that such deposits consist, in whole or in 
part, of funds transferred from the 
United States or a possession of the 
United States in order to hinder or delay 
the collection of a tax imposed by the 
provisions of 26 U.S.C. enforced and 


_ administered by the Bureau. 


(26 U.S.C. 7401) ~ 
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§ 70.192 Action to enforce lien or to 
subject property to payment of tax. 

(a) Civil actions. In any case where 
there has been a refusal or neglect to 
pay any tax (with respect to the 
provisions of 26 U.S.C. enforced and 
administered by the Burzau) or to 
discharge any liability in respect 
thereof, whether or not levy has been 
made, the Attorney General or 
designated delegate at the request of the 
Director, Bureau of Alcohol, Tobacco 
and Firearms, or the Chief Counsel for 
the Bureau or designated delegate, may 
direct a civil action to be filed in any 
court of the United States to enforce the 
lien of the United States under the 
Internal Revenue Code with respect to 
such tax or liability or to subject any 
property, of whatever nature, of the 
delinquent, or in which the delinquent 
has any right, title or interest, to the 
payment of such tax or liability. In any 
such proceeding, at the instance of the 
United States, the court may appoint a 
receiver to enforce the lien, or, upon 
certification by the Director or the Chief 
Counsel for the Bureau during the 

‘pendency of such proceedings that it is 
in the public interest, may appoint a 
receiver with all the powers of a 
receiver in equity. 

(b) Bid by the United States. If 
property is sold to satisfy a first lien 
held by the United States, the United 
States may bid at the sale a sum which 
does not exceed the amount of its lien 
and the expenses of the sale. See also 31 
U.S.C. 3715. 


(25 U.S.C. 7403) 


§ 70.183 Disposition of judgments 
moneys recovered. F 

All judgments and moneys recovered 
or received for taxes, costs, forfeitures, 
and penalties (with respect to the 
provisions of 26 U.S.C. enforced and 
administered by the Bureau) shall be 
paid to the Bureau as collections of 
taxes imposed under the provisions of 
26 U.S.C. enforced and administered by 
the Bureau. 


(23 U.S.C. 7406) 


Proceedings by Taxpayers and Third 
Parties 

§ 70.201 Exhaustion of administrative 
remedies. 

(a) In general. Title 26 U.S.C. 
7430(b}(1) provides that a court shall not 
award reasonable litigation costs in any 
civil tax proceeding in court under 26 
U.S.C. 7430{a) unless the court 
determines that the prevailing party has 
exhausted the administrative remedies 
available to the party within the Bureau. 
This section sets forth the circumstances 
in which the Bureau normally will 


consider such administrative remedies 
exhausted. 

(b) Tax, penalty and addition to tax— 
(1) Jn general. A party has not 


exhausted its administrative remedies 


available within the Bureau with respect 
to any tax matter for which a 
managerial review is available under 

§ 70.486 of this part unless: 

(i) The party, prior to filing a civil 
action for refund in a court of the United 
States: 

(A) Participates, either in person or 
through a qualified representative 
described in 31 CFR part 8, in a 
managerial review; and 

(B) Agrees under 26 U.S.C. 6501(c}(4) 
to extend the time for an assessment of 
tax if necessary to provide the 
appropriate manager with a reasonable 
time period to consider the tax matter; 
or 

(ii) The party, if no managerial review 
is granted, and, prior to the issuance of a 
statutory notice of disallowance in the 
case of a civil action for refund in a 
court of the United States: 

(A) Requests a managerial review in 
accordance with § 70.486 of this part; 

(B) Files a written protest if a written 
protest is required to obtain a 
managerial review; and 

(C) Agrees under 26 U.S.C. 6501(c)(4) 
to extend the time for an assessment of 
tax if necessary to provide the 
appropriate manager with a reasonable 
time period to consider the tax matter. 

(2) Participates.—For purposes of this 
paragraph a party or qualified 
representative of the party described in 
31 CFR part 8 participates in a 
managerial review if the party or 
qualified representative discloses to the 
appropriate manager all relevant 
information regarding the party’s tax 
matter to the extent such information 
and its relevance were known or should 
have been known to the party or 
qualified representative at the time of 
such conference. 

(c) Actions involving summonses; 
levies, liens, jeopardy assessments, etc. 
(1) A party has not exhausted its 
administrative remedies available 
within the Bureau with respect to a 
matter other than one to which 
paragraph (b) of this section applies 
(including summonses, levies, liens and 
jeopardy assessments) unless, prior to 
filing an action in a court of the United 
States: 

{i) The party submits to the ATF 
officer who has jurisdiction over the 
dispute a written claim for relief reciting 
facts and circumstances sufficient to 
show the nature of the relief requested 
and that the party is entitled to such 
relief; and 
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(ii) The ATF officer has denied the 
claim for relief in writing or failed to act 
on the claim within a reasonable period 
after such claim is received by that 
officer. 

(2) For purposes of this paragraph, a 
reasonable period is: 

(i) The 5-day period preceding the 
filing of a petition to quash an 
administrative summons issued under 26 
U.S.C. 7609; 

(ii) The 5-day period preceding the 
filing of a wrongful levy action in which 
a demand for the return of property is 
made; 

(iii) The period expressly provided for 
administrative review of the party's ~ 
claim by an applicable provision of 26 
U.S.C. that expressly provides for the 
pursuit of administrative remedies (such 
as the 16-day period provided under 26 
U.S.C. 7429(b)(1)(B) relating to review of 
jeopardy assessment procedures); or 

(iv) The 60-day period following 
receipt of the claim for relief in all other 
cases. 

(d) Tax matter. For purposes of this 
section “tax matter” means a matter in 
connection with the determination, 
collection or refund of any tax, interest 
or penalty under provisions of 26 U.S.C. 
enforced and administered by the- 
Bureau. 

(e) Exception to requirement that 
party pursue administrative remedies. A 
party’s administrative remedies within 
the Bureau are considered exhausted for 
purposes of 26 U.S.C. 7430 if the Bureau 
notifies the party in writing that the 
pursuit of administrative remedies in 
accordance with paragraphs (b) and (c) 
of this section is unnecessary. 

(26 U.S.C. 7430) 


§70.202 intervention. 


If the United States is not a party toa 
civil action or suit, the United States 
may intervene in such action or suit to 
assert any lien arising under provisions 
of 26 U.S.C. enforced and administered 
by the Bureau on the property which is 
the subject of such action or suit. The 
provisions of 28 U.S.C. 2410 (except 
subsection (b)) and of 28 U.S.C. 1444 
shall apply in any case in which the 
United States intervenes as if the United 
States had originally been named a 
defendant in such action or suit. If the 
application of the United States to 
intervene is denied, the adjudication in 
such civil action or suit shall have no 
effect upon such lien. 


(26 U.S.C. 7424) 
§70.203 Discharge of liens; scope anu 
application; judicial proceedings. 

(a) In general. A tax lien of the United 
States, or a title derived from the 
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enforcement of a-tax lien of the United 
States, may be discharged or divested 
under local law only in the manner 
prescribed in 28 U.S.C. 2410 or in the 
manner prescribed in 26 U.S.C. 7425. 
Title 26 U.S.C. 7425{a) contains 
provisions relating to the discharge of a 
lien when the United States is not joined 
as a party in the judicial proceedings 
described in subsection (a) of 28 U.S.C. 
2410. These judicial proceedings are 
plenary in nature and proceed on formal 
pleadings. Title 26 U.S.C. 7425(b) © 
contains provisions relating to the 
discharge of a lien or a title derived from 
the enforcement of a lien in the event of 
a nonjudicial sale with respect to the 
property involved. Title 26 U.S.C. 7425(c) 
contains special rules relating to the 
notice of sale requirements contained in 
26 U.S.C. 7425(b). 

(b) Judicial proceedings—(1) In 
general. Title 26 U.S.C. 7425(a) provides 
rules, where the United States is not 
joined as a party, to determine the effect 
of a judgment in any civil action or suit 
described in subsection (a) of 28 U.S.C. 
2410 (relating to joinder of the United 
States in certain proceedings), or a 
judicial sale pursuant to such a 
judgment, with respect to property on 
which the United States.has or claims a 
lien under the provisions of 26 U.S.C. If 
the United States is improperly named 
as a party to a judicial proceeding, the 
effect is the same as if the United States 
were not joined. 

(2) Notice of lien filed when the 
proceeding is commenced. Where the 
United States is not properly joined as a 
party in the court proceeding and a 
notice of lien has been filed in 
accordance with 26 U.S.C. 6323(f) or (g) 
in the place provided by law for such 
filing at the time the action or suit is 
commenced, a judgment or judicial sale 
pursuant to such a judgment shall be 
made subject to and without disturbing 
the lien of the United States. 

(3) Notice of lien not filed when the 
proceeding is commenced. Where the 
United States is not joined as a party in 
the court proceeding and either a notice 
of lien has not been filed in accordance 
with 26 U.S.C. 6323(f) or (g) in the palce 
provided by law for such filing at the 
time the action or suit is commenced, or 
the law makes no provision for that 
filing, a judgment or judicial sale - 
pursuant to.such a judgment shall have 
the same effect with respect to the 
discharge or divestment of the lien of 
the United States as may be provided 
with respect to these matters by the 
local law of the place where the 
property is situated. 

(4) Proceeds of a judicial sale. If a 
judicial sale of property pursuant to a 
judgment in any civil action or suit to 


which the United States is not a party 
discharges a lien of the United States - 
arising under the provisions of 26.U.S.C., 
the United States may claim the 
proceeds of the sale (exclusive of costs) 
prior to the time that distribution-of the 
proceeds is ordered. The claim of the 
United States in such a case is treated 
as having the same priority with respect 
to the proceeds as the lien had with 
respect to the property which was 

oe ng from the lien by the judicial 
sale. 


(26 U.S.C. 7425(a)) 
§ 70.204 Discharge of liens; nonjudicial 
sales. 


(a) In general. Title 26 U.S.C. 7425(b) 
contains provisions with respect to the 
effect on the interest of the United 
States in property in which the United 
States has or claims a lien, or a title 
derived from the enforcement of a lien, 
of a sale made pursuant to: 

(1) An instrument creating a lien on 
the property sold. 

(2) A.confession of judgment on the 
obligation secured by an instrument 
creating a lien on the property sold, or 

(3) A statutory lien on the property 
sold. 

For purposes of this section, such a 
sale is referred to as a “nonjudicial 
sale.” The term “nonjudicial sale” 
includes, but is not limited to, the 
divestment of the taxpayer's interest in 
property which occurs by operation of 
law, by public or private sale, by 
forfeiture, or by termination under 
provisions contained in a contract for a 
deed or a conditional sales contract. 
Under 26 U.S.C. 7425(b)(1), if a notice of 
lien is filed in accordance with 26 U.S.C. 
6323(f) or (g), or the title derived from 
the enforcement of a lien is recorded as 

provided by local law, more than 30 
days:before the date of sale and the 
appropriate ATF official is not given 
notice of the sale (in the manner 
prescribed in § 70.205 of this part), the 
sale shall be made subject to and 
without disturbing the lien or title of the 
United States. Under 26 U.S.C. 
7425(b)(2)({C), in any case in which 
notice of the sale is given to the 
appropriate ATF official not less than 25 
days prior to the date of sale (in the 
manner prescribed in 26 U.S.C. 
7425(c)(1)), the sale shall have the same 
effect with respect to the discharge or 
divestment of the lien or title as may be 
provided by local law with respect to 
other junior liens or other titles derived 
from the enforcement of junior liens. A 
nonjudicial sale pursuant to alien which 
is junior to a tax lien does not divest. the 
tax lien, even though notice of the 
nonjudicial sale is given to the 
appropriate ATF official. However, 


under the provisions of 26 U.S.C. 6325{b) 
and § 70.150 of this part; designated 
ATF officers may discharge the property 
from a tax lien, including a tax lien 
which is senior to another lien upon the 
property. 

(b) Date of sale. In the case of a 
nonjudicial sale subject to the 
provisions of 26 U.S.C. 7425(b), in order 
to compute any period of time 
determined with reference to the date of 
sale, the date of sale shall be 
determined in accordance with the 
following rules: 

(1) In the case of divestment of junior 
liens on property resulting directly from 
a public sale, the date of sale is deemed 
to be the date the public sale is held, 
regardless of the date under local law on 
which junior liens on the property are 
divested or the title to the property is 
transferred. 

(2) In the case of divestment of junior 
liens on property resulting directly from 
a private sale, the date of sale is deemed 
to be the date title to the property is 
transferred, regardless of the date junior 
liens on the property are divested under 
local law, and 

(3) In the case of divestment of junior 
liens on property not resulting directly 
from a public or private sale, the date of 
sale is deemed to be the date on which 
junior liens on the property are divested 
under local law. For provisions relating 
to the right of redemption of the United 
States, see 26 U.S.C. 7425(d) and § 70.206 
of this part. 

(26 U.S.C. 7425(b)) 


§ 70.205 Discharge of liens; special rules. 

(a) Notice of sale requirements—(1) In 
general. Except in the case of the sale of 
perishable goods described in paragraph 
(c) of this section, a notice (as described 
in paragraph (d) of this section) of a 
nonjudicial sale shall be given, in 
writing by registered or certified mail or 
by personal service, not less than 25 
days prior to the date of sale 
(determined under the provisions of 
§ 70.204(b) of this part), to the Chief, Tax 
Processing Center. The provisions of 26 
U.S.C, 7502 (relating to timely mailing 
treated as timely filing) and 7503 
(relating to time for performance of acts 
where the last day falls on Saturday, 
Sunday, or legal holiday) apply in the 
case of notices required to be made 
under this paragraph. 

(2) Postponement of scheduled sale— 
(i) Where notice of sale is given. In the 
event that notice of a sale is given in 
accordance with paragraph (a)(1) of this 
section, with respect to a scheduled sale 
which is postponed to a later time or 
date, the seller of the property is 
required to give notice of the . 
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postponement to the Chief, Tax 


respect to other secured creditors. For 
example, assume that in State M local 
law requires that in the event of a 
postponement of a scheduled forclosure 
sale of real property, an oral 


constitutes sufficient notice to secured 
creditors of the postponement. 
Accordingly, if at the place and time of a 
scheduled sale in State M an oral 
announcement of the postponement is 
made, the Bureau is considered to have 
notice of the postponement for the 

of this paragraph (a}(2). 

{ii} Where noitce of sale is not given. 
In the event that: 

(A) Notice of a nonjudicial sale would 
not be required under paragraph (a}(1) 
of this section, if the sale were held on 
the originally scheduled date, 

(B) Because of a postponement of the 
scheduled sale, more than 30 days 
elapse between the originally scheduled 
date of the sale and the date of the sale, 
and 

(C) A notice of lien with respect to the 
property to be sold is filed more than 30 
days before the date of the sale, notice 
of the sale is required to be given to the 
Chief, Tax Processing Center in 
accordance with the provisions of 
paragraph (a)(1) of this section. In any 
case in which notice of sale is required 
to be given with respect to a scheduled 
sale, and notice of the sale is not given, 
any postponement of the scheduled sale 
does not affect the rights of the United 
States under 26 U.S.C. 7425{b). 

(b} Consent to sale—{1) In general. 
Notwithstanding the notice of sale 
provisions of paragraph (a) of this 
section a nonjudicial sale of property 
shall discharge or divest the property of 
the lien or title of the United States if the 
Chief, Tax Processing Center consents 
to the sale of the property free of the 
lien or title. Pursuant to 26 U.S.C. 
7425({c){2}, where adequate protection is 
afforded the lien or title of the United 
States, the Chief, Tax Processing Center 
may, in that official’s discretion, consent 
with respect to the sale of property in 
appropriate cases. Such consent shall be 
effective only if given in writing and 
shall be subject to such limitations and 
conditions as the Chief, Tax Processing 
Center may require. However, the Chief, 
Tax Processing Center may not consent 
to a sale of property under this section 
after the date of sale, as determined 
under § 70.204{b) of this part. For 
provisions relating to the authority of 
the Chief, Tax Processing Center and the 
regional director (compliance) to release 
a lien or discharge property subject to a 


tax lien, see 26 U.S.C. 6325 and § 70.150 
of this part. 
(2) Application for consent. Any 
person desiring the Chief, Tax 
Processing Center’s consent to sell 
property free of a tax lien or a title 
derived from the enforcement of a tax 
lien of the United States in the property 
shall submit to the Chief, Tax Processing 
Center a written application, in 
triplicate, declaring that it is made under 
penalties of perjury, and requesting that 
such consent be given. The application 
shall contain the information required in 
the case of a noitice of sale, as set forth 
in paragraph (d}{1) of this section, and, 
in addition, shall contain a statement of 
the reasons why the consent is desired. 
(c} Sale of perishable goods—({1) In 
general. A notice (as described in 
paragraph (d} of this section) of a 
nonjudicial sale of perishable goods (as 
defined in paragraph (c){2) of this 
section) shall be given in writing, by 
registered or certified mail or delivered 
by personal service, at any time before 
the sale, to the Chief, Tax Processing 
Center. If a notice of a nonjudicial sale 
is timely given in the manner described 
in this paragraph the nonjudicial sale 
shall discharge or divest the tax lien, or 
a title derived from the enforcement of a 
tax lien, of the United States in the 
property. The provisions of 26 U.S.C. 
7502 (relating to timely mailing treated 
as timely filing) and 7503 (relating to 
time for performance of acts where the 
last days falls on Saturday, Sunday, or a 
legal holiday) apply in the case of 
notices required to be made under this 
paragraph. The seller of the perishable 
goods shall hold the proceeds (exclusive 
of costs) of the sale as a fund, for not 
less than 30 days after the date of the 
sale, subject to the liens and claims of 
the United States, in the same manner 
and with the same priority as the liens 
and claims of the United States had with 
respect to the property sold. If the seller 
fails to hold the proceeds of the sale in 
accordance with the provisions of this 
paragraph and if the Chief, Tax 
Processing Center asserts a claim to the 
proceeds within 30 days after the date of 
sale, the seller shall be personally liable 
to the United States for an amount equal 
to the value of the interest of the United 
States in the fund. However, even if the 
proceeds of the sale are not so held by 
the seller, but all the other provisions of 
this paragraph are satisfied, the buyer of 
the property at the sale takes the 
property free of the liens and claims of 
the United States. In the event of a 
postponement of the scheduled sale of 
perishable goods, the seller is not 
required to notify the Chief, Tax 
Processing Center of the postponement. 
For provisions relating to the authority 


of the Chief, Tax Processing Center and 
the regional director (compliance) to 
release a lien or discharge property 
subject to a tax lien, see 26 U.S.C. 6325 
and § 70.150 of this part. 

'(2) Definition of perishable goods. For 
the purpose of this paragraph, the term 
“perishable goods” means any tangible 
personal property which, in the 
reasonable view of the person selling 
the property, is liable to perish or 
become greatly reduced in price or value 
by keeping, or cannot be kept without 
great expense. 

(d) Forfeiture of land sales contract. 
For purposes of paragraph (a) of this 
section, a nonjudicial sale of property 
includes any forfeiture of a land sales 
contract. 

(e) Content of notice of sale—{1)} In 
general. With respect to a noitice of sale 
described in paragraph (a) or (c) of this 
section, the notice will be considered 
adequate if it contains the information 
described in paragraph (d)(1) {i}, (ii), 
(iii), and (iv) of this section. 

(i) The name and address of the 
person submitting the notice of sale; 

(ii) A copy of each Notice of Federal 
Tax Lien (ATF Form 5651.2) affecting the 
property to be sold, or the following 
information as shown on each such 
Notice of Federal Tax Lien: 

(A) The initiating office named 
thereon, 

(B) The name and address of the 
taxpayer, and 

(C) The date and place of filing of the 
notice; 

(iii) With respect to the property to be 
sold the following information: 

(A) A detailed description, including 
location of the property affected by the 
notice (in the case of real property, the 
street address, city, and State and the 


~ legal description contained in the title or 


deed to the property and, if available, a 
copy of the abstract of title}, 

(B) The date, time, place, and terms of 
proposed sale of the property, and 

(C) In case of a sale of perishable 
property described in paragraph (c) of 
this section, a statement of the reasons 
why the property is believed to be 
perishable; and 

(iv) The approximate amount of the 
principal obligation, including interest, 
secured by the lien sought to be 
enforced and a description of the other 
expenses (such as legal expenses, 
selling costs, etc.) which may be charged 
against the sale proceeds. 

(2) Inadequate notice. Except as 
otherwise provided in this 
subparagraph, a notice of sale described 
in paragraph (a) of this section which 
does not contain the information 
described in paragraph (d){1) of this 
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section shall be considered inadequate 
by the Chief, Tax Processing Center. If 
the Chief, Tax Processing Center 
determines that the notice is inadequate, 
that official will give written notification 
of the items of information which are 
inadequate to the person who submitted 
the notice. A notice of sale which does 
not contain the name and address of the 
person submitting such notice shall be 
considered to be inadequate for all 
purposes without notification of any 
specific inadequacy. In any case where 
a notice of sale, does not contain the 
information required under paragraph 
(d)(1)(ii) of this section with respect to a 
Notice of Federal Tax Lien, the Chief, 
Tax Processing Center may give written 
notification of such omission without 
specification of any other inadequacy 
and such notice of sale shail be 
considered inadequate for all purposes. 
In the event the Chief, Tax Processing 
Center gives notification that the notice 


of sale is inadequate, a notice complying . 


with the provisions of this section 
(including the requirement that the 
notice be given not less than 25 days 
prior to the sale in the case of a notice 
described in paragraph (a) of this 
section) must be given. However, in 
accordance with the provisions of 

. paragraph (b)(1) of this section, in such 
a case the Chief, Tax Processing Center 
may, in that official's discretion, consent 
to the sale of the property free of the 
lien or title of the United States even 
though notice of the sale is given less 
than 25 days prior to the sale. In any 
case where the person who submitted a 
timely notice which indicates the 
person’s name and address does not 
receive, more than 5 days prior to the 
date of the sale, written notification 
from the Chief, Tax Processing Center 
that the notice is inadequate, the notice 
shall be considered adequate for 
purposes of this section. 

(3) Acknowledgment of notice. If a 
notice of sale described in paragraph (a) 
or (c) of this section is submitted in 
duplicate to the Chief, Tax Processing 
Center with a written request that 
receipt of the notice be acknowledged 
and returned to the person giving the 
notice, this request will be honored by 
the Chief, Tax Processing Center. The 
acknowledgment by. the Chief, Tax 
Processing Center will indicate the date 
and time of the receipt of the notice. 

(4) Disclosure of adequacy of notice. 
The Chief, Tax Processing Center is 
authorized to disclose, to any person 
who has a proper interest, whether an 
adequate notice of sale was given under 
paragraph (d)(1) of tis section insofar as 
disclosure is authorized under 26 U.S.C. 
6103. Any person desiring this 


information should submit to the Chief, 
Tax Processing Center a written request 
which clearly describes the property 
sold or to be sold, identifies the 
applicable notice of lien, gives the 
reasons for requesting the information, 
and states the name and address of the 
person making the request. 


(26 U.S.C. 7425{c)) 


§ 70.206 Discharge of liens; redemption by 
United States. 

(a) Right to redeem—{1) In general. In 
the case of a nonjudicial sale of real 
property to satisfy a lien prior to the tax 
lien or a title derived from the 
enforcement of a tax lien, the regional 
director (compliance) may redeem the 
property within the redemption period 
(as described in paragraph (a)(2) of this 
section). The right of redemption of the 
United States exists under 26 U.S.C. 
7425(d) even though the Chief, Tax 
Processing Center has consented to the 
sale under 26 U.S.C. 7425(c)(2) and 
§ 70.205(b) of this part. For purposes of 
this section, the term “nonjudicial sale” 
shall have the same meaning as used in 
§ 70.204(a) of this part. 

(2) Redemption period. For purposes 
of this section, the redemption period 
shall be: 

(i) The period beginning with the date 
of the sale (as determined under 
§ 70.204(b)) and ending with the 120th 
day after such date, or 

(ii) The period for redemption of real 
property allowable with respect to other 
secured creditors, uuder the local law of 
the place where the real property is 
located, whichever expires later. 

Which ever period is applicable, 26 
U.S.C. 7425 and this section shall govern 
the amount to be paid and the procedure 
to be followed. 

(3) Limitations. In the event a sale 
does not ultimately discharge the 
property from tax lien (whether by 
reason of local law or the provisions of 
26 U.S.C. 7425(b)), the provisions of this 
section do not apply because the tax 
lien will continue to attach to the 
property after the sale. In a case in 
which the Bureau is not entitled to a 
notice of sale under 26 U.S.C. 7425(b) 
and § 70.205 of this part, the United 
States does not have a right of 
redemption under 26 U.S.C. 7425{d). 
However, in such a case, if a tax lien 
has attached to the property at the time 
of sale, the United States has the same 
right of redemption, if any, which is 
afforded similar creditors under the 
local law of the place in which the 
property is situated. 

(b) Amount to be paid—{1) In general. 
In any case in which a regional director 
(compliance) exercises the right to 
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redeem real property under 26 U.S.C: 
7425(d), the amount to be paid is the 
sum of the following amounts: 

(i) The actuai amount paid for the 
property (as determined under 
paragraph (b)(2) of this section) being 
redeemed (which, in the case of a 
purchaser who is the holder of the lien 
being foreclosed, shall include the 
amount of the obligation secured by 
such lien to the extent legally satisfied 
by reason of the sale); 

(ii) Interest on the amount paid 
(described in paragraph (b)(1)(i) of this 
section) at the sale by the purchaser of 
the real property computed at the rate of 
6 percent per annum for the period from 
the date of the sale (as determined 
under § 70.204(b) of this part) to the date 
of redemption; 

(iii) The amount, if any, equal to the 
excess of the expenses necessarily 
incurred to maintain such property (as 
determined under paragraph (b)(3) of 
this section) by the purchaser (and the 
purchaser's successor in interest, if any) 
over the income from such property 
realized by the purchaser (and the 
purchaser's successor in interest, if any) 
plus a reasonable rental value of such 
property (to the extent the property is 
used by or with the consent of the 
purchaser or the purchaser's successor 
in interest or is rented at less than its 
reasonable rental value); and 

(iv) The amounts, if any, of a payment 
made by the purchaser or the 
purchaser's successor in interest after 
the foreclosure sale to a holder of a 
senior lien (to the extent provided under 
paragraph (b)(4) of this section). 

(2) Actual amount paid. (i) The actual 
amount paid for property by a 
purchaser, other than holder of the lien 
being foreclosed, is the amount paid by 
the purchaser at the sale. For purposes 
of this paragraph, the amount paid by 
the purchaser at the sale includes 
deferred payments upon the bid price. 
The actual amount paid does not include 
costs and expenses incurred prior to the 
foreclosure sale by the purchaser except 
to the extent such expenses are included 
in the amount bid and paid for the 
property. For example, the actual 
amount paid does not normally include 
the expenses of the purchaser such as 
title searches, professional fees, or 
interest on debt incurred to obtain funds 
to purchase the property. 

(ii) In the case of a purchaser who is 
the holder of the lien being foreclosed, 
the actual amount paid is the sum of: 

(A) The amount of the obligation 
secured by such lien to the extent legally 
satisfied by reason of the sale and 

(B) Any additional amount bid and 
paid at the sale. 
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For purposes of this section, a purchaser 
who acquires title as a result of a 
nonjudicial foreclosure sale is treated as 
the holder of the lien being foreclosed if 
a lien (or any interest reserved, created, 
or conveyed as security for the payment 
of a debt or fulfillment of other 
obligation) held by the purchaser is 
partially or fully satisfied by reason of 
the foreclosure sale. For example, a 
person whose title is derived from a tax 
deed issued under local law shall be 
treated as a purchaser who is the holder 
of the lien foreclosed in a case where a 
tax certificate, evidencing a lien on the 
property arising from the payment of 
property taxes, ripens into title. The 
amount paid by a purchaser at the sale 
includes deferred payments upon any 
portion of the bid price which is in 
excess of the amount of the lien being 
foreclosed. The actual amount paid does 
not include costs and expenses incurred 
prior to the foreclosure sale by the 
purchaser except to the extent such 
expenses are included in the amount of 
the lien being foreclosed which is legally 
satisfied by reason of the sale or in the 
amount bid and paid at the sale. Where 
the lien being foreclosed attaches to 
other property not subject to the 
foreclosure sale, the amount legally 
satisfied by reason of the sale does not 
include the amount of such lien that 
attaches to the other property. However, 
for purposes of the preceding sentences, 
the amount of the lien that attaches to 
the other property shall be considered to 
be equal to the amount by which the 
value of the other property exceeds the 
amount of any other senior lien on that 
property. Where, after the sale, the 
holder of the lien being foreclosed has 
the right to the unpaid balance of the 
amount due the holder, the amount 
legally satisfied by reason of the sale 
does not include the amount of such lien 
to the extent a deficiency judgment may 
be obtained therefor. However, for 
purposes of the preceding sentence, an 
amount, with respect to which th: 
holder of the lien being foreclosed 
would otherwise have a right to a 
deficiency judgment, shali be considered 
to be legally satisfied by reason of the 
foreclosure sale to the extent that the 
holder has waived the holder's right to a 
deficiency judgment prior to the 
foreclosure sale. For this purpose, the 
waiver must be in writing and legally 
binding upon the foreclosing lienholder 
as of the time the sale is concluded. If, 
prior to the foreclosure, payments have 
been made by the foreclosing lienholder 
‘to a holder of a superior lien, the 
payments are included in the actual 
amount paid to the extent they give rise 


to an interest which is legally satisfied 
by reason of the foreclosure sale. 

(3) Excess expenses incurred by 
purchaser. (i) Expenses necessarily 
incurred in connection with the property 
after the foreclosure sale and before 
redemption by the United States are 
taken into account in determining if 
there are excess expenses payable 
under paragraph (b)(1)(iii) of this 
section. Expenses incurred by the 
purchaser prior to the foreclosure sale 
are not considered under paragraph 
(b)(3) of this section. (See paragraph 
(b)(2){ii) of this section for 
circumstances under which such 
expenses may be included in the amount 
to be paid.) Expenses necessarily 
incurred in connection with the property 
include, for example, rental agent 
commissions, repair and maintenance 
expenses, utilities expenses, legal fees 
incurred after the foreclosure sale and 
prior to redemption in defending the title 
acquired through the foreclosure sale, 
and a proportionate amount of casualty. 
insurance premiums and ad valorem 
taxes. Improvements made to the 
property are not considered as an 
expense unless the amounts incurred for 
such improvements are necessarily 
incurred to maintain the property. 

(ii) At any time prior to the expiration 
of the redemption period applicable 
under paragraph (a}(2) of this section, 
the regional director (compliance) may, 
by certified or registered mail or hand 
delivery, request a written itemized 
statement of the amount claimed by the 
purchaser or the purchaser’s successor 
in interest to be payable under 
paragraph (b){1}{iii) of this section. 
Unless the purchaser or the purchaser's 
successor in interest furnishes the 
written itemized statement within 15 
days after the request is made by the 
regional director (compliance), it shall 
be presumed that no amount is payable 
for expenses in excess of income and 
the Bureau shall tender only the amount 
otherwise payable under paragraph 
(b)(1) of this section. If a purchaser or 
the purchaser’s successor in interest has 
failed to furnish the written itemized 
statement within 15 days after the 
request therefor is made by the regional 
director (compliance}, or there is a 
disagreement as to the amount properly 
payable under paragraph (b}(1){iii) of 
this section, a payment for excess 
expenses shail be made after the 
redemption within a reasonable time 
following the verification by the regional 
director (compliance) of a written 
itemized statement submitted by the 
purchaser or the purchaser’s successor 
in interest or the resolution of the 
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disagreement as to the amount properly 
payable for excess expenses. 

(4) Payments made by purchaser or 
the purchaser's successor in interest to 
a senior lienor. {i} The amount to be 
paid upon a redemption by the United 
States shall include the amount of a 
payment made by the purchaser or the 
purchaser’s successor in interest to a 
holder of a senior lien to the extent a 
request for the reimbursement thereof 
(made in accordance with paragraph 
(b){4){ii) of this section) is approved as 
provided under paragraph (b)(4)(iii) of 
this section. This paragraph applies only 
to a payment made after the foreclosure 
sale and before the redemption to a 
holder of a lien that was, immediately 
prior to the foreclosure sale, superior to 
the lien foreclosed. A payment of 
principal or interest to a senior lienor 
shall be taken into account. Generally, 
the portion, if any, of a payment which 
is to be held in escrow for the payment 
of an expense, such as hazard insurance 
or real property taxes, is not considered 
under this paragraph. However, a 
payment by the escrow agent of a real 
property tax or special assessment lien, 
which was senior to the lien foreclosed, 
shall be considered to be a payment 
made by the purchaser or the 
purchaser’s successor in interest for 
purposes of this paragraph. With respect 
to real property taxes assessed after the 
foreclosure sale, see paragraph (b)(3)(i} 
of this section, relating to excess 
expenses incurred by the purchaser. 

(ii} Before the expiration of the 
redemption period applicable under 
paragraph (a)(2) of this section, the 
regional director (compliance) shall, in 
any case where a redemption is 
contemplated, send notice to the 
purchaser (or the purchaser’s successor 
in interest of record) by certified or 
registered mail or hand delivery of the 
right under paragraph (b){4) of this 
section to request reimbursement 
(payable in the event the right to redeem 
under 26 U.S.C. 7425(d) is exercised) for 
a payment made to a senior lienor. No 
later than 15 days after the notice from 
the regional! director (compliance) is 
sent, the request for reimbursement 
shall be mailed or delivered to the office 
specified in such notice and shall 
consist of: 

(A) A written itemized statement, 
signed by the claimant, of the amount 
claimed with respect to a payment made 
to a senior lienor, together with the 
supporting evidence requested in the 
notice from the regional director 
(compliance), and 

(B) A waiver or other document that 
will be effective upon redemption by the 
United States to discharge the property 
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from, or transfer to the United States, 
any interest in or lien on the property 
that may arise under local law with 
respect to the payment made to a senior 
lienor. 

Upon a showing of reasonable cause, a 
regional director {compliance} may, in 
that official’s discretion and at any time 
before the expiration of the applicable 
period for redemption, grant an 
extension for a reasonable period of 
time to submit, amend, or supplement a 
request for reimbursement. Unless a 
request for reimbursement is timely 
submitted (determined with regard to 
any extension of time granted), no 
amount shall be payable to the 
purchaser or the purchaser’s successor 
in interest on account of a payment 
made to a senior lienor if the right to 
redeem under 26 U.S.C. 7425(d) is 
exercised. A waiver or other document 
submitted pursuant to paragraph 
(b)(4)(ii) of this section shall be treated 
as effective only to the extent of the 
amount included in the redemption price 
under this paragraph. H the right to 
redeem is not exercised or a request for 
reimbursement is withdrawn, the 
regional director (compliance) shall, by 
certified or registered mail or hand 
delivery, return to the purchaser or the 
purchaser’s successor any waiver or 
other document submitted pursuant to 
paragraph (b){4){ii) of this section as 
soon as is practicable. 

(iii) A request for reimbursement 
submitted in accordance with paragraph 
(b)(4){ii) of this section shall be 
considered to be approved for the total 
amount claimed by the purchaser, and 
payable in the event the right to redeem 
is exercised, unless the regional director 
(compliance) sends notice to the 
claimant, by certified or registered mail 
or hand delivery, of the denial of the 
amount claimed within 30 days after 
receipt of the request of 15 days before 
expiration of the applicable period for 
redemption, whichever is later. The 
notification of denial shall state the 
grounds for denial. If such notice of 
denial is given, the request for 
reimbursement for a payment made to a 
senior lienor shall be treated as having 
been withdrawn by the purchaser or the 
purchaser's successor and the Bureau 
shall tender only the amount otherwise 
payable under paragraph (b)(1) of this 
section. If a request for reimbursement 
is treated as having been withdrawn 
under the preceding sentence, payment 
for amounts described in paragraph 
(b)(4) of this section may, in the 
discretion of the regional director 
(compliance), be made after the 
redemption upon the resolution of the 
disagreement as to the amount properly 


payable under paragraph (b){1){iv) of 
this section. 

(c) Certificate of redemption—{1) In 
general. if a regional director 
(compliance) exercises the right of 
redemption of the United States 
described in paragraph (a) of this 
section, the regional director 
(compliance} shall apply to the officer 
designated by local law, if any, for the 
documents necessary to evidence the 
fact of redemption and to record title to 
the redeemed property in the name of 
the United States. If no such officer has 
been designated by local law or if the 
officer designated by local law fails to 
issue the necessary documents, the 
regional director (compliance) is 
authorized to issue a certificate of 
redemption for the property redeemed 
by the United States. 

(2} Filing. The regional director 
(compliance) shall, without delay, cause 
either the documents issued by the local 
officer or the certificate of redemption 
executed by the regional director 
(compliance) to be filed with the local 
office where certificates of redemption 
are generally filed. If a certificate of 
redemption is issued by the regional 
director (compliance) and if the State in 
which the real property redeemed by the 
United States is situated has no office 
with which certificates of redemption 
may be filed, the regional director 
(compliance) shall file the certificate of 
redemption in the office of the clerk of 
the United States district court for the 
judicial district in which the redeemed 
property is situated. 

(3) Effect of certificate of redemption. 
A certificate of redemption executed 
pursuant to paragraph (c){1) of this 
section, shall constitute prima facie 
evidence of the regularity of the 
redemption. When a certificate of 
redemption is recorded, it shall transfer 
to the United States all the rights, title, 
and interest in and to the redeemed 
property acquired by the person, from 
whom the regional director (compliance) 
redeemed the property, by virtue of the 
sale of the property. Therefore, if under 
local law the purchaser takes title free 
of liens junior to the lien of the 
foreclosing lienholder, the United States 
takes the title free of such junior liens 
upon redemption of the property. If a 
certificate of redemption has been 
erroneously prepared and filed because 
the redemption was not effective, the 
regional director (compliance) shall 
issue a document revoking such 
certificate of redemption and such 
document shall be conclusively binding 
upon the United States against a 
purchaser of the property or a holder of 
a lien upon the property. 


(4) Application for release of right of 
redemption. Upon application of a party 
with a proper interest in the real 
property sold in a nonjudicial sale 
described in 26 U.S.C. 7425{b) and 
§ 70.204 of this part, which real 
is subject to the right of redemption of 
the United States described in this 
section, the regional director 
(compliance) may, in that official's 
discretion, release the right of 
redemption with respect to the property. 
The application for the release shal! be 
submitted in writing to a regional 
director (compliance) and shall contain 
such information as the regional director 
(compliance) may require. If the regional 
director (compliance) determines that 
the right of redemption of the United 
States is without value, no amount shall 
be required to be paid with respect to 
the release of the right of redemption. 
(26 U.S.C. 7425(d}} 


§ 70.207 Civil actions by persons other 
than 

(a} Actions permitted.—{1) Wrongful 
levy. If a levy has been made on 
property, or property has been sold 
pursuant to a levy, any person (other 
than the person against whom is 
assessed the tax out of which such levy 
arose) may bring a civil action against 
the United States in a district court of 
the United States based upon such 
person’s claim: 

(i) That the person has an interest in, 
or a lien on, such property which is 
senior to the interest of the United 
States; and 

(ii) That such property was wrongfully 
levied upon. 

No action is permitted under 26 U.S.C. 
7426(a)(1) unless there has been a levy 
upon the property claimed. 

(2) Surplus proceeds. lf property has 
been sold pursuant to levy, any person 
(other than the person against whom is 
assessed the tax out of which such levy 
arose) may bring a civil action against 
the United States in a district court of 
the United States based upon the claim 
that the person: 

(i) Has an interest in or lien on such 
property junior to that of the United 
States; and 

(ii) is entitled to the surplus proceeds 
of such sale. 

(3) Substituted sale proceeds. Any 
person who claims to be legally entitled 
to all or any part of the amount which is 
held as a fund from the sale of property 
pursuant to an agreement described in 
26 U.S.C. 6325(b)(3) may bring a civil 
action against the United States in a 
district court of the United States to 
obtain the relief provided by 26 U.S.C. 
7426{b)(4). It is not necessary that the 
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claimant be a party to the agreement 
which provides for the substitution of 
the sale proceeds for the property 
subject to the lien. 

(b) Adjudication—{1) Wrongful levy. 
If the court determines that property has 
been wrongfully levied upon, the court 
may: 

(i) Grant an injunction to prohibit the 
enforcement of such levy or to prohibit a 
sale of such property if such sale would 
irreparably injure rights in the property 
which are superior to the rights of the 
United States in such property; or 

(ii) Order the return of specific 
property if the United States is in 
possession of such property; or 

(iii) Grant a judgment for the amount 
of money levied upon, with interest 
thereon at the overpayment rate 
established under 26 U.S.C. 6621 from 
the date that the official who made the 
levy receives the money wrongfully 
levied upon to the date of payment of 
such judgment, or 

(iv) Grant a judgment for an amount 
not exceeding the amount received by 
the United States from the sale of such 
property (which, in the case of property 
declared purchased by the United States 
at a sale, shall be the greater of the 
minimum amount determined pursuant 
to 26 U.S.C. 6335{e) or the amount 
received by the United States from the 
resale of such property), or the fair 
market value of such property 
immediately before the levy, with 
interest thereon at the overpayment rate 
established under 26 U.S.C. 6621 from 
the date of the sale of the property to the 
date of payment of such judgment. 

For purposes of paragraph (b)(1) of this 
section, a levy is wrongful against a 
person (other than the taxpayer against 
whom the assessment giving rise to the 
levy is made), if the levy is upon 
property exempt from levy under 26 
U.S.C. 6334, or the levy is upon property 
in which the taxpayer had no interest at 
the time the lien arose or thereafter, or 
the levy is upon property with respect to 
which such person is a purchaser 
against whom the lien is invalid under 
26 U.S.C. 6323 or 6324(a)(2) or (b), or the 
levy or sale pursuant to levy will or does 
effectively destroy or otherwise 
irreparably injure such person's interest 
in the property which is senior to the 
Federal tax lien. A levy may be 
wrongful against a holder of a senior 
lien upon the taxpayer's property under 
certain circumstances although legal 
rights to enforce the holder's interest 
survive the levy procedure. For example, 
the levy may be wrongful against such a 
person if the property is an obligation 
which is collected pursuant to the levy 
rather than sold and nothing thereafter 


remains for the senior lienholder, or the 
property levied upon is of such a nature 
that when it is sold at a public sale the 
property subject to the senior lien is not 
available for the senior lienholder as a 
realistic source for the enforcement of 
the holder's interest. Some of the factors 
which should be taken into account in 
determining whether property remains 
or will remain a realistic source from 
which the senior lienholder may realize 
collection are: The nature of the 
property, the number of purchasers, the 
value of each unit sold or to be sold, 
whether, as a direct result of the 
distraint sale, the costs of realizing 
collection from the security have or will 
be so substantially increased as to 
render the security substantially 
valueless as a source of collection, and 
whether the property subject to the 
distraint sale constitutes substantially 
all of the property available as security 
for the payment of the indebtedness to 
the senior lienholder. 

(2) Surplus proceeds. If the court 
determines that the interest or lien of 
any party to an action under 26 U.S.C. 
7426 was transferred to the proceeds of 
a sale of the property, the court may 
grant a judgment in an amount equal to 
all or any part of the amount of the 
surplus proceeds of such sale. The term 
“surplus proceeds” means property 
remaining after application of the 
provisions of 26 U.S.C. 6342(a). 

(3) Substituted sale proceeds. If the 
court determines that a party has an 
interest in or lien on the amount held as 
a fund pursuant to an agreement 
described in 26 U.S.C. 6325(b)(3), the 
court may grant a judgment in an 
amount equal to all or any part of the 
amount of such fund. 


(26 U.S.C. 7426) 


§ 70.208 Review of jeopardy assessment 
or jeopardy levy procedures; information to 
taxpayer. 


Not later than 5 days after the day on 
which an assessment is made under 26 
U.S.C. 6862 or when a levy is made less 
than 30 days after the notice and 
demand described in 26 U.S.C 6331(a), 
the official who authorized the 
assessment or levy shall provide the 
taxpayer a written statement setting 
forth the information upon which that 
official relies in authorizing such 
assessment or levy. 


(26 U.S.C. 7429(a)(1)) 


§ 70.209 Review of jeopardy assessment 
or levy procedures; administrative review. 
(a) Request for administrative review. 
Any request for the review of a jeopardy 
assessment or levy provided for by 26 
U.S.C. 7429(a)}(2) shall be filed with the 
official who authorized the assessment 
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or levy, within 30 days after the 
statement described in § 70.208 of this 
part is given to the taxpayer. However, 
if no statement is given within the 5-day 
period described in § 70.208, any request 
for review of the jeopardy assessment 
shall be filed within 35 days after the 
date the assessment is made. Such 
request shall be in writing, shall state 
fully the reasons for the request, and 
shall be supported by such evidence as 
will enable the reviewing official to 
make the redetermination described in 
26 U.S.C. 7429(a)(3). 

(b) Administrative review. In 
determining whether the assessment or 
levy is reasonable and the amount 
assessed appropriate, the reviewing 
official shall take into account not only 
information available at the time the 
assessment is made but also information 
which subsequenbtly becomes 
available. 


(26 U.S.C. 7429(a)(2)) 


§ 70.210 Review of jeopardy assessment 
or levy procedures; judicial action. 

(a) Time for bringing judicial action. 
An action for judicial review described 
in 26 U.S.C. 7429(b) may be instituted by 
the taxpayer during the period beginning 
on the earlier of: 

(1) The date of the reviewing official 
notifies the taxpayer of the 
determination described in 26 U.S.C. 
7429(a)(3); or 

(2) The 16th day after the request 
described in 26 U.S.C. 7429(a)(2) was 
made by the taxpayer; and ending on 
the 90th day thereafter. 

(b) Extension of the period for judicial 
review. The U.S. Government may not 
seek an extension of the 20-day period 
described in 26 U.S.C. 7429(b)(2), but it 
may join with the taxpayer in seeking 
such an extension. 


(26 U.S.C. 7429) 


§ 70.211 Damages for failure to release 
lien. 

(a) General. If any officer or employee 
of the Bureau knowingly, or by reason of 
negligence, fails to release a lien under 
26 U.S.C. 6325 on property of the 
taxpayer, such taxpayer may bring a 
civil action for damages against the 
United States in a district court of the 
United States. 

(b) Damages. In any action brought 
under paragraph (a) of this section, upon 
a finding of liability on the part of the 
defendant, the defendant shall be liable 
to the plaintiff in an amount equal to the 
sum of: 

(1) Actual, direct economic damages 
sustained by the plaintiff which; but for 
the actions of the defendant, would not 
have been sustained, plus 
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(2) The costs of the action. 

(c) Limitations—(1)} Requirement that 
administrative remedies be exhausted. 
A judgment for damages shall not be 
awarded under paragraph (b} of this 
section unless the court determines that 
the plaintiff has exhausted the 
administrative remedies available to 
such plaintiff within the Bureau. 

(2) Mitigation of damages. The 
amount of damages awarded under 
paragraph (b)(1) of this section shall be 
reduced by the amount of such damages 
which could have reasonably been 
mitigated by the plaintiff. 

(3) Period for bringing action. 
Notwithstanding any other provision of 
law, an action to enforce liability 
created under this section may be 
brought without regard to the amount in 
controversy and may be brought only 
within 2 years after the date of the right 
of action accrues. 

(d) Notice of failure to release lien. 
The requirements covering release of 
liens and administrative appeal of liens 
appear at §§ 70.150 and 70.151 of this 
part, respectively. If a lien is not 
released when the conditions for release 

_are met, the taxpayer should notify the 
Chief, Tax Processing Center in writing 
of ATF’s failure to release the lien. The 
Chief, Tax Processing Center will 
release the lien or notify the taxpayer of 
any additional actions required on the 
taxpayer's part to effect release of the 
lien within 30 days from receipt of the 
notice of failure to release lien. 
Whenever necessary to protect the 
interests of the government, a regional 
director (compliance) may also release a 
lien under this section. 


(26 U.S.C. 7432) 
§ 70.212 Damages for unauthorized 
collection actions. 


(a) In general. Hf, in connection with 
any collection of tax under the 
provisions of 26 U.S.C. enforced and 
administered by the Bureau with respect 
to a taxpayer, any officer or employee of 
the Bureau recklessly or intentionally 
disregards any provision of 26 U.S.C. 
enforced and administered by the ~ 
Bureau or any regulation thereunder, 
such taxpayer may bring a civil action 
for damages against the United States in 
a district court of the United States. 
Except as provided in 26 U.S.C. 7432 and 
§ 70.211 of this part, such civil action 
shall be the exclusive remedy for 
recovering damages resulting from such 
actions. 

(b) Damages. In any action brought 
under paragraph (a), upon a finding of 
liability on the part of the defendant, the 
defendant shall be liable to the plaintiff 
in an amount equal to the lesser of 
$100,060 or the sum of: 


(1) Actual, direct economic damages 
sustained by the plaintiff as a proximate 
result of the reckless or intentional 
actions of the officer or employee, and 

(2} The costs of the action. 

(c) Limitations—{1)} Requirement that 
administrative remedies be exhausted. 
A judgment for damages shall not be 
awarded under paragraph (b) unless the 
court determines that the plaintiff has 
exhausted the administrative remedies 
available to such plaintiff within the 
Bureau. 

(2) Mitigation of damages. The 
amount of damages awarded under 
paragraph (b)(1) of this section shall be 
reduced by the amount of such damages 
which could have reasonably been 
mitigated by the plaintiff. 

(3) Period for bringing action. 
Notwithstanding any other provision of 
law, an action to enforce liability 
created under this section may be 
brought without regard to the amount in 
controversy and may be brought only 
within 2 years after the date the right of 
action accrues. 

(d)} Damages for frivolous or 
groundless claims. Whenever it appears 
to the court that the taxpayer’s position 
in proceedings before the court 
instituted or maintained by such 
taxpayer under this section is frivolous 
or groundless, damages in an amount 
not in excess of $10,000 shall be 
awarded to the United States by the 
court in the court’s decision. Damages so 
awarded shall be assessed at the same 
time as the decision and shall be paid 
upon notice and demand from the 
regional director (compliance) or the 
Chief, Tax Processing Center. 


(26 U.S.C. 6673 and 7433) 


§ 70.213 Repayments to officers or 
employees. 

The Director is authorized to repay to 
any officer or employee of the Bureau 
the full amount of such sums of money 
as may be recovered against such officer 
or employee in any court for any taxes 
imposed under provisions of 26 U.S.C. 
enforced and administered by the 
Bureau collected by such officer or 
employee with the cost and expense of 
suit, and all damages and costs 
recovered against any officer or 
employee of the Bureau in any suit 
brought against such officer or employee 
by reason of anything done in the 
official performance of duties under the 
provisions of 26 U.S.C. enforced and 
administered by the Bureau. 


"(26 U.S.C. 7423) 


Par. 57. Undesignated centerheadings 
are added immediately preceding 
§ 70.221 to read as follows: 


Limitations 


Limitations on Assessment and 
Collection 


Par. 58. Section 70.223(d) is amended 
by revising the first sentence to read as 
follows: 


§ 70.223 Exceptions to general period of 
limitations on assessment and collection. 


* * * * 2 


(d} Extension by agreement. The time 
prescribed by 26 U.S.C. 6501 for the 
assessment of any tax imposed by 
provisions of 26 U.S.C. enforced and 
administered by the Bureau may, prior 
to the expiration of such time, be 
extended for any period of time agreed 
upon in writing by the taxpayer and the 
regional director (compliance) or the 
Chief, Tax Processing Center. ~ * * 


* * * * * 


Par. 59. Sections 70.224 through 70.227 
are added to read as follows: 


§ 70.224 Collection after assessment. 


(a) Length of period—{1) General rule. © 
In any case in which a tax has been 
assessed within the statutory period of 
limitation properly applicable thereto, a 
proceeding in court to collect such tax 
may be begun, or levy for the collection 
of such tax may be made, within 6 years 
after the assessment thereof. 

(2) Extension by agreement. (i) The 6- 
year period of limitation on collection 
after assessment of any tax may, prior 
to the expiration thereof, be extended 
for any period of time agreed upon in 
writing by the taxpayer and the regional 
director (compliance). Whenever 
necessary to protect the revenue, the 
Chief, Tax Processing Center may also 
execute a written agreement with the 
taxpayer to extend the period of 
limitation. The extension shall become 
effective upon execution of the 
agreement by both the taxpayer and the 
regional director (compliance} or the 
Chief, Tax Processing Center. 

(ii) The period of limitation on 
collection after assessment of any tax 
(including any extension of such period) 
may be extended after the expiration 
thereof if there has been a levy on any 
part of the taxpayer’s property prior to 
such expiration and if the extension is 
agreed upon in writing prior to a release 
of the levy under the provisions of 26 
U.S.C. 6343. An extension under this 
paragraph has the same effect as an 
agreement made prior to the expiration 
of the period of limitation on collection 
after assessment, and during the period 
of the extension collection may be 
enforced as to all property or rights to 
property owned by the taxpayer 
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whether or not seized under the levy 
which was released. 

(iii) Any period agreed upon under the 
provisions of paragraph (a)(1) of this 
section may be extended by subsequent 
agreements in writing made before the 
expiration of the period previously 
agreed upon. 

(3) If a timely proceeding in court for 
the collection of a tax is commenced, the 
period during which such tax may be 
collected by levy shall be extended and 
shall not expire until the liability for the 
tax (or a judgment against the taxpayer 
arising from such liability) is satisfied or 
becomes unenforceable. 

(b) Date when levy is considered 
made. The date on which a levy on 
property or rights to property is made is 
the date on which the notice of seizure 
provided in 26 U.S.C. 6335(a) is given. 


(26 U.S.C. 6502) 


§ 70.225 Suspension of running of period 
of limitation; assets of taxpayer in control 
or custody of court. 

Where all or substantially all of the 
assets of a taxpayer are in the control or 
custody of the court in any proceeding 
before any court of the United States, or 
any State of the United States, or the 
District of Columbia, the period of 
limitations on collection after 
assessment prescribed in 26 U.S.C. 6502 
is suspended with respect to the 
outstanding amount due on the 
assessment for the period such assets 
are in the control or custody of the court, 
and for 6 months thereafter. 


(26 U.S.C. 6503) 


§ 70.226 Suspension of running of period 
of limitation; taxpayer outside of United 
States. 


The running of the period of 
limitations on collection after 
assessment prescribed in 26 U.S.C. 6502 
(relating to collection after assessment) 
is suspended for the period during which 
the taxpayer is absent from the United 
States if such period is a continuous 
period of absence from the United 
States extending for 6 months or more. 
In a case where the running of the 
period of limitations has been 
suspended under the first sentence of 
this paragraph and at the time of the 
taxpayer's return to the United States 
the period of limitations would expire - 
before the expiration of 6 months from 
the date of the taxpayer's return, the 
period of limitations shall not expire 
until after 6 months from the date of the 
taxpayer's return. The taxpayer will be 
deemed to be absent from the United 
States for purposes of this section if the 
taxpayer is generally and substantially 
absent from the United States, even 


though the taxpayer makes casual 
temporary visits during the period. 
(26 U.S.C. 6503) 


2 70.227 Rn nro of — of period 
limitation; wrongful seizure of property 
% third party. 

The running of the period of 
limitations on collection after 
assessment prescribed in 26 U.S.C. 6502 
(relating to collection after assessment) 
shall be suspended for a period equal to 
a period beginning on the date property 
(including money) is wrongfully seized 
or received by a regional director 
(compliance) and ending on the date 30 
days after the date on which the 
regional director (compliance) returns 
the property pursuant to 26 U.S.C. 
6343(b) (relating to authority to return 
property) or the date 30 days after the 
date on which a judgment secured 
pursuant to 26 U.S.C. 7426 (relating to 
civil actions by persons other than 
taxpayers) with respect to such property 
becomes final. The running of the period 
of limitations on collection after 
assessment shall be suspended under 
this section only with respect to the 
amount of such assessment which is 
equal to the amount of money or the 
value of specific property returned. 


(26 U.S.C. 6503) 


Par. 60. Sections 70.231 through 70.234 
and an undesignated centerheading 
preceding them are added to read as 
follows: 


Limitations on Liens 


§ 70.231 Protection for certain interests 
even though notice filed. 

(a) Securities. Even though a notice of 
a lien imposed by 26 U.S.C. 6321 is filed 
in accordance with § 70.148 of this part, 
the lien is not valid with respect to a 
security (as defined in § 70.143(d) of this 
part) against: 

(1} A purchaser {as defined in 
§ 70.143(f) of this part) of the security 
who at the time of purchase did not 
have actual notice or knowledge (as 
defined in § 70.144(a) of this part) of the 
existence of the lien; 

(2) A holder of a security interest (as 
defined in § 70.143({a) of this part) in the 
security who did not have actual notice 
or knowledge (as defined in § 70.144{a) 
of this part) of the existence of the lien 
at the time the security interest came 
into existence or at the time such 
security interest was acquired from a 
previous holder for a consideration in 
money or money's worth (as defined in 
§ 70.143(a) of this part); or 

(3) A transferee of an interest 
protected under paragraph (a) (1) or (2) 
of this section to the same extent the 
lien is invalid against the transferor to 
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the transferee. For purposes of this 
paragraph, no person can improve that 
person's position with respect to the lien 
by reacquiring the interest from an 
intervening purchaser or holder of a 
security interest against whom the lien 
is invalid. 

(b) Motor vehicles—(1) In general. 
Even though a notice ofa lien imposed 
by 26 U.S.C. 6321 is filed in accordance 
with § 70.148 of this part, the lien is not 
valid against a purchaser (as defined in 
§ 70.143(f) of this part) of a motor 
vehicle (as defined in § 70.143(c) of this 
part) if: 

(i) At the time of purchase, the 
purchaser did not have actual notice or 
knowledge (as defined in § 70.144(a) of 
this part) of the existence of the lien, 
and 


(ii) Before the purchaser obtains such 
notice or knowledge, the purchaser has 
acquired actual possession of the motor 
vehicle and has not thereafter 
relinquished actual possession to the 
seller or seller's agent. 

(2) Cross reference. For provisions 
relating to additional circumstances in 
which the lien imposed by 26 U.S.C. 6321 
may not be valid against the purchaser 
of tangible personal property (including 
a motor vehicle) purchased at retail, see 
paragraph (c) of this section. 

(c) Personal property purchased at 
retail—{1) In general. Even though a 
notice of a lien imposed by 26 U.S.C. 
6321 is filed (with respect to any tax 
imposed under the provisions of 26 
U.S.C. enforced and administered by the 
Bureau) in accordance with § 70.148 of 
this part, the lien is not valid against a 
purchaser (as defined in § 70.143(f) of 
this part) of tangible personal property 
purchased at a retail sale (as defined in 
paragraph (c)(2) of this section) unless at 
the time of purchase the purchaser 
intends the purchase to (or knows that 
the purchase will) hinder, evade, or 
defeat the collection of any tax imposed 
by the provisions of 26 U.S.C. enforced 
and administered by the Bureau. 

(2) Definition of retail sale. For 
purposes of paragraph (c) of this section, 
the term “retail sale” means a sale, 
made in the ordinary course of the 
seller’s trade or business, of tangible 
personal property of which the seller is 
the owner. Such term includes a sale in 
customary retail quantities by a seller 
who is going out of business, but does 
not include a bulk sale or an auction 
sale in which goods are offered in 
quantities substantially greater than are 
customary in the ordinary course of the 
seller’s trade or business or an auction 
sale of goods the owner of which is not 
in the business of selling such goods. 





(d) Personal property purchased in 
casual sale—({1) In general. Even though 
a notice of a lien imposed by 26 U.S.C. 
6321 is filed in accordance with § 70.148 
of this part, the lien is not valid against 
a purchaser (as defined in § 70.143(f) of 
this part) of household goods, personal 
effects, or other tangible personal 
property of a type described in § 70.241 
of this part (which includes wearing 
apparel, school books, fuel, provisions, 
furniture, arms for personal use, 
livestock, and poultry (whether or not 
the seller is the head of a family); and 
books and tools of a trade, business, or 
profession (whether or not the trade, 
business, or profession of the seller)), 
purchased, other than for resale, in a 
casual sale for less than $250 (excluding 
interest and expenses described in 
§ 70.147 of this part). For purposes of 
this paragraph, a casual sale is a sale 
not made in the ordinary course of the 
seller's trade or business. 

(2) Limitation. This paragraph applies 
only if the purchaser does not have 
actual notice or knowledge (as defined 
in § 70.144(a) of this part): 

(i) Of the existence of the tax lien, or 

(ii) That the sale is one of a series of 
sales. 

For purposes of paragraph (d)(2)(ii) of 
this section, a sale is one of a series of 
sales if the seller plans to dispose of, in 
separate transactions, substantially all 
of the seller’s household goods, personal 
effects, and other tangible personal 
property described in § 70.241 of this 
part. 

(e) Personal property subject to 
possessory liens. Even though a notice 
of a lien imposed by 26 U.S.C. 6321 is 
filed in accordance with § 70.148 of this 
part, the lien is not valid against a 
holder of a lien on tangible personal 
property which under local law secures 
the reasonable price of the repair or 
improvement of the property if the 
property is, and has been, continuously 
in the possession of the holder of the 
lien from the time the possessory lien 
arose. For example, if local law gives an 
automobile mechanic the right to retain 
possession of an automobile the 
mechanic has repaired as security for 
payment of the repair bill and the 
mechanic retains continuous possession 
of the automobile until such lien is 
satisfied, a tax lien filed in accordance 
with 26 U.S.C 6323(f)(1) which has 
attached to the automobile will not be 
valid to the extent of the reasonable 
price of the repairs. It is immaterial that 
the notice of tax lien was filed before 
the mechanic undertook the work or that 
the mechanic knew of the lien before 
undertaking the work. 

(f) Real property tax and special 
assessment liens. Even though a notice 


of a lien imposed by 26 U.S.C. 6321 is 
filed in accordance with § 70.148 of this 
part, the lien is not valid against the 
holder of another lien upon the real 
property (regardless of when such other 
lien arises), if such other lien is entitled 
under local law to priority over security 
interests in real property which are prior 
in time and if such other lien on real 
property secures payment of: 

(1) A tax of general application levied 
by any taxing authority based upon the 
value of the property, or 

(2) A special assessment imposed 
directly upon the property by any taxing 
authority, if the assessment is imposed 
for the purpose of defraying the cost of 
any public improvement; or 

(3) Charges for utilities or public 
services furnished to the property by the 
United States, a State or political 
subdivision thereof, or an 
instrumentality of any one or more of 
the foregoing. 

(g) Residential property subject toa 
mechanic's lien for certain repairs and 
improvements. Even though a notice of 
lien imposed by 26 U.S.C. 6321 is filed in 
accordance with § 70.148 of this part, the 
lien is not valid against a mechanic's 
lienor (as defined in § 70.143(b) of this 
part) who holds a lien for the repair or 
improvement of a personal residence if: 

(1) The residence is occupied by the 
owner and contains no more than four 
dwelling units, and 

(2) The contract price on the prime 
contract with the owner for the repair or 
improvement (excluding interest and 
expenses described in § 70.147 of this 
part) is not more than $1,000. For 
purposes of this paragraph, the amounts 
of subcontracts under the prime contract 
with the owner are not to be taken into 
consideration for purposes of computing 
the $1,000 prime contract price. It is 
immaterial that the notice of tax lien 
was filed before the contractor 
undertakes the work or that the 
contractor knew of the lien before 
undertaking the work. 

(h) Attorney’s liens—(1) In general. 
Even though notice of a lien imposed by 
26 U.S.C. 6321 is filed in accordance 
with § 70.148 of this part, the lien is not 
valid against an attorney who, under 
local law, holds a lien upon, or a 
contract enforceable against, a judgment 
or other amount in settlement of a claim 
or of a cause of action. The priority 
afforded an attorney’s lien under this 
paragraph shall not exceed the amount 
of the attorney’s reasonable 
compensation for obtaining the 
judgment or procuring the settlement. 
For purposes of this paragraph, 
reasonable compensation means the 
amount customarily allowed under local 
law for an attorney's service for 


litigating or settling a similar case or 
administrative claim. However, 
reasonable compensation shall be 
determined on the basis of the facts and 
circumstances of each individual case. It 
is immaterial that the notice of tax lien 
is filed before the attorney undertakes 
the work or that the attorney knows o* 
the tax lien before undertaking the 
work. This paragraph does not apply to 
an attorney's lien which may arise from 
the defense of a claim or cause of action 
against a taxpayer except to the extent 
such lien is held upon a judgment or 
other amount arising from the 
adjudication or settlement of a 
counterclaim in favor of the taxpayer. In 
case of suits against the taxpayer, see 

§ 70.150(d)(2) of this part for rules 
relating to the subordination of the tax 
lien to facilitate tax collection. 

(2) Claim or cause of action against 
the United States. Paragraph (h)(1) of 
this section does not apply to an 
attorney’s lien with respect to: 

(i) Any judgment or other fund 
resulting fromthe successful litigation or 
settlement of an administrative claim or 
cause of action against the United States 
to the extent that the United States, 
under any legal or equitable right, 
offsets its liability under the judgment or 
settlement against any liability of the 
taxpayer to the United States, or 

(ii) Any amount credited against any 
liability of the taxpayer in accordance 
with 26 U.S.C. 6402. 

(i) Certain insurance contracts. Even 
though a notice of a lien imposed by 26 
U.S.C. 6321 (with respect to any tax 
imposed under the provisions of 26 
U.S.C. enforced and administered by the 
Bureau) is filed in accordance with 
§ 70.148 of this part, the lien is not valid 
with respect to a life insurance, 
endowment, or annuity contract, against 
an organization which is the insurer 
under the contract, at any time: 

(1) Before the insuring organization 
has actual notice or knowledge (as 
defined in § 70.144(a) of this part) of the 
existence of the tax lien. 

(2) After the insuring organization has 
actual notice or knowledge of the lien 
(as defined in § 70.144(a) of this part) 
with respect to advances (including 
contractual interest thereon as provided 
in § 70.147(a) of this part) required to be 
made automatically to maintain the 
contract in force under an agreement 
entered into before the insuring 
organization had such actual notice or 
knowledge, or 

(3) After the satisfaction of a levy 
pursuant to 26 U.S.C. 6332(b), unless and 
until the Chief, Tax Processing Center 
delivers to the insuring organization a 


notice (for example, another notice of 
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levy, a letter, etc.), executed after the 
date of such satisfaction, that the lien 
exists. 

Delivery of the notice described in 
paragraph (i)(3) of this section may be 
made by any means, including regular 
mail, and delivery of the notice shall be 
effective only from the time of actual 
receipt of the notification by the insuring 
organization. The provisions of this 
paragraph are applicable to matured as 
well as unmatured insurance contracts. 

(j) Passbook loans—{1) In general. 
Even though a notice of a lien imposed 
by 26 U.S.C. 6321 is filed in accordance 
with § 70.148 of this part, the lien is not 
valid against an institution described in 
26 U.S.C. 581 or 591 to the extent of any 
loan made by the institution which is 
secured by a savings deposit, share, or 
other account evidenced by a passbook 
(as defined in paragraph (j)(2) of this 
section) if the institution has been 
continuously in possession of the 
passbook from the time the loan is 
made. This paragraph applies only to a 
loan made without actual notice or 
knowledge (as defined in § 70.144{a) of 
this part) of the existence of the lien. 
Even though an original passbook loan 
is made without actual notice or 
knowledge of the existence of the lien, 
this paragraph does not apply to any 
additional loan made after knowledge of 
the lien is acquired by the institution 
even if it continues to retain the 
passbook from the time the original 
passbook loan is made. 

(2) Definition of passbook. For 
purposes of paragraph (j) of this section, 
the term “passbook” includes: 

(i) Any tangible evidence of a savings 
deposit, share, or other account which, 
when in the possession of the bank or 
other savings institution, will prevent a 
withdrawal from the account to the 
extent of the loan balance, and 

(ii) Any procedure or system, such as 
an automatic data processing system, 
the use of which by the bank or other 
savings institution will prevent a 
withdrawal from the account to the 
extent of the loan balance. 


(26 U.S.C. 6323) 


§70.232 Protection for commercial 
transactions financing agreements. 

(a) In general. Even though a notice of 
a lien imposed by 26 U.S.C. 6321 is filed 
in accordance with § 70.148 of this part, 
the lien is not valid with respect to a 
security interest which: 

(1) Comes into existence after the tax 
lien filing. 

(2) Is in qualified property covered by 
the terms of a commercial transactions 
financing agreement entered into before 
the tax lien filing, and 


(3) Is protected under local law 
against a judgment lien arising, as of the 
time of the tax lien filing, out of an 
unsecured obligation. 

See § 70.143 (a) and (e) of this part for 
definitions of the terms “security 
interest” and “tax lien filing,” 
respectively. For purposes of this 
section, a judgment lien is a lien held by 
a judgment lien creditor as defined in 

§ 70.143(g) of this part. 

(b) Commercial transactions 
financing agreement. For purposes of 
this section, the term “commercial 
transactions financing agreement” 
means a written agreement entered into 
by a person in the course of such 
person's trade or business: 

(1) To make loans to the taxpayer 
(whether or not at the option of the 
person agreeing to make such loans) to 
be secured by commercial financing 
security acquired by the taxpayer in the 
ordinary course of the taxpayer's trade 
or business, or 

(2) To purchase commercial financing 
security, other than inventory, acquired 
by the taxpayer in the ordinary course 
of the taxpayer's trade or business. 
Such an agreement qualifies as a 
commercial transactions financing 
agreement only with respect to loans or 
purchases made under the agreement 
before the 46th day after the date of tax 
lien filing or the time when the lender or 
purchaser has actual notice or 
knowledge (as defined in § 70.144{a) of 
this part) of the tax lien filing, if earlier. 
For purposes of this paragraph, a loan or 
purchase is considered to have been 
made in the course of the lender's or 
purchaser's trade or business if such 
person is in the business of financing 
commercial transactions (such as a bank 
or commercial factor) or if the 
agreement is incidental to the conduct of 
such person's trade or business. For 
example, if a manufacturer finances the 
accounts receivable of one of its 
customers, the manufacturer is 
consi¢ered to engage in such financing 
in the course of its trade or business. 
The extent of the priority of the lender 
or purchaser over the tax lien is the 
amount of the disbursement made 
before the 46th day after the date the 
notice of tax lien is filed, or made before 
the day (before such 46th day) on which 
the lender or purchaser has actual 
notice or knowledge of the filing of the 
notice of the tax lien. 

(c) Commercial financing security— 
(1) Zn general. The term “commercial 
financing security” means: 

(i) Paper of a kind ordinarily arising in 
commercial transactions, 

(ii) Accounts receivable (as defined in 
paragraph (c){2) of this section), 


(iii) Mortgages on real property, and 

(iv) Inventory. 

For purposes of this subparagraph, the 
term “paper of a kind ordinarily arising 
in commercial transactions” in general 
includes any written document 
customarily used in commercial 
transactions. For example, such written 
documents include paper giving contract 
rights (as defined in paragraph (c)(2) of 
this section), chattel paper, documents 
of title to personal property, and 
negotiable instruments or securities. The 
term “commercial financing security” 
does not include general intangibles 
such as patents or copyrights. A 
mortgage on real estate (including a 
deed of trust, contract for sale, and 
similar instrument) may be commercial 
financing security if the taxpayer has an 
interest in the mortgage as a mortgagee 
or assignee. The term “commercial 
financing security” does not include a 
mortgage when the taxpayer is the 
mortgagor of realty owned by the 
taxpayer. For purposes of this 
subparagraph, the term “inventory” 
includes raw materials and goods in 
process as well as property held by the 
taxpayer primarily for sale to customers 
in the ordinary course of the taxpayer's 
trade or business. 

(2) Definitions. For purposes of 
§§ 70.143 and 70.146 of this part, and this 
section: 

(i) A contract right is any right to 
payment under a contract not yet earned 
by performance and not evidenced by 
an instrument or chattel paper, and 

(ii) An account receivable is any right 
to payment for goods sold or leased or 
for services rendered which is not 
evidenced by an instrument or chattel 
paper. 

(d) Qualified property. For purposes 
of paragraph (a) of this section, qualified 
property consists solely of commercial 
financing security acquired by the 
taxpayer-debtor before the 46th day 
after the date of tax lien filing. 
Commercial financing security acquired 
before such day may be qualified 
property even though it is acquired by 
the taxpayer after the lender received 
actual notice or knowledge of the filing 
of the tax lien. For example, although 
the receipt of actual notice or knowledge 
of the filing of the notice of the tax lien 
has the effect of ending the period 
within which protected disbursements 
may be made to the taxpayer, property 
which is acquired by the taxpayer after 
the lender receives actual notice or 
knowledge of such filing and before 
such 46th day, which otherwise qualifies 
as commercial financing security, 
becomes commercial financing security 
to which the priority of the lender 
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extends for loans made before the 
lender received the actual notice or 
knowledge. An account receivable (as 
defined in paragraph (c)(2)(ii) of this 
section) is acquired by a taxpayer at the 
time, and to the extent, a right to 
payment is earned by performance. 
Chattel paper, documents of title, 
negotiable instruments, securities, and 
mortgages on real estate are acquired by 
a taxpayer when the taxpayer obtains 
rights in the paper or mortgage. 
Inventory is acquired by the taxpayer 
when title passes to the taxpayer. A 
contract right (as defined in paragraph 
‘(c)(2)(i) of this section) is acquired by a 
taxpayer when the contract is made. 
Indentifiable proceeds, which arise from 
the collection or disposition of qualified 
property by the taxpayer, are considered 
to be acquired at the time such qualified 
property is acquired if the secured party 
has a continuously perfected security 
interest in the proceeds under local law. 
The term “proceeds” includes whatever 
is received when collateral is sold, 
exchanged, or collected. For purposes of 
this paragraph, the term “identifiable 
proceeds” does not include money, 
checks and the like which have been 
commingled with other cash proceeds. 
Property acquired by the taxpayer after 
the 45th day following tax lien filing, by 
the expenditure of proceeds, is not 
qualified property. 

(e) Purchaser treated as acquiring 
security interest. A person who 
purchases commercial financing 
security, other than inventory, pursuant 
to a commercial transactions financing 
agreement is treated, for purposes of 
this section, as having acquired a 
security interest in the commercial 
financing security. In the case of a bona 
fide purchase at a discount, a purchaser 
of commercial financing security who 
satisfies the requirements of this section 
has priority over the tax lien to the full 
extent of the security. 


(26 U.S.C. 6323) 


§ 70.233 Protection for real property 
construction or improvement financing 
agreements. 

(a) Jn general. Even though a notice of 
a lien imposed by 26 U.S.C. 6321 is filed 
in accordance with § 70.148 of this part, 
the lien is not valid with respect to a 
security interest which: 

(1) Comes into existence after the tax 
lien filing, 

(2) Is on qualified property covered by 
the terms of a real property construction 
or improvement financing agreement 
entered into before the tax lien filing, 
and 

(3) Is protected under local law 
against a judgment lien arising, as of the 


time of tax lien filing, out of an 
unsecured obligation. 

For purposes of this section, it is 
immaterial that the holder of the 
security interest had actual notice or 
knowledge of the lien at the time 
disbursements are made pursuant to. 
such an agreement. See § 70.143 (a) and 
(e) of this part for general definitions of 
the terms “security interest” and “tax 
lien filing.” For purposes of this section, 
a judgment lien is a lien held by a 
judgment lien creditor as defined in 

§ 70.143(g) of this part. 

(b) Real property construction or 
improvement financing agreement. For 
purposes of this section, the term “real 
property construction or improvement 
financing agreement” means any written 
agreement to make cash disbursements 
(whether or not at the option of the 
party agreeing to make such 
disbursements): 

(1) To finance the construction, 
improvement, or demolition of real 
property if the agreement provides for a 
security interest in the real property 
with respect to which the construction, 
improvement, or demolition has been or 
is to be made; 

(2) To finance a contract to construct 
or improve, or demolish real property if 
the agreement provides for a security 
interest in the proceeds of the contract; 
or 

(3) To finance the raising or 
harvesting of a farm crop or the raising 
of livestock or other animals if the 
agreement provides for a security 
interest in any property subject to the 
lien imposed by 26 U.S.C. 6321 at the 
time of tax lien filing, in the crop raised 
or harvested, or in the livestock or other 
animals raised. 

For purposes of paragraphs (b) (1) and 
(2) of this section, construction or 
improvement may include demolition. 
For purposes of any agreement 
described in paragraph (b)(3) of this 
section, the furnishing of goods and 
services is treated as the disbursement 
of cash. 

(c) Qualified property. For purposes of 
this section, the term “qualified 
property” includes only: 

(1) In the case of an agreement 
described in paragraph (b)(1) of this 
section, the real property with respect to 
which the construction or improvement . 
has been or is to be made; 

(2) In the case of an agreement 
described in paragraph (b)(2) of this 
section, the proceeds of the contract to 
construct or improve real property; or 

(3) In the case of an agreement 
described in paragraph (b)(3) of this 
section, property subject to the lien 
imposed by 26 U.S.C. 6321 at the time of 
tax lien filing, the farm crop raised or 


harvested, or the livestock or other 
animals raised. 


(26 U.S.C. 6323) 


§ 70.234 Protection for obligatory 
disbursement agreements. 

(a) Jn general. Even though a notice of 
a lien imposed by 26 U.S.C. 6321 is filed 
in accordance with § 70.148 of this part, 
the lien is not valid with respect to 
security interest which: 

(1) Comes into existence after the tax 
lien filing, 

(2) Is in qualified property covered by 
the terms of an obligatory disbursement 
agreement entered into before the tax 
lien filing, and 

(3) Is protected under local law 
against a judgment lien arising, as of the 
time of tax lien filing, out of an 
unsecured obligation. 

See § 70.143 (a) and (e) of this part for 
definitions of the terms “security 
interest” and “tax lien filing.” For , 
purposes of this section, a judgment lien 
creditor as defined in § 70.143(g) of this 
part. 

(b) Obligatory disbursement 
agreement. For purposes of this section, 
the term “obligatory disbursement 
agreement” means a written agreement, 
entered into by a person in the course of 
the person's trade or business, to make 
disbursements. An agreement is treated 
as an obligatory disbursement 
agreement only with respect to 
disbursements which are required to be 
made by reason of the intervention of 
the rights of a person other than the 
taxpayer. The obligation to pay must be 
conditioned upon an event beyond the 
control of the obligor. For example, the 
provisions of this section are applicable 
where an issuing bank obligates itself to 
honor drafts or other demands for 
payment on a letter of credit and a bank, 
in good faith, relies upon that letter of 
credit in making advances. The 
provisions of this section are also 
applicable, for example, where a 
bonding company obligates itself to 
make payments to indemnify against 
loss or liability and, under the terms of 
the bond, makes a payment with respect 
to a loss. The priority described in this 
section is not applicable, for example, in 
the case of an accommodation 
endorsement by an endorser who 
assumes the obligation other than in the 
course of the endorser’s trade or 
business. 

(c) Qualified property. Except as 
provided under paragraph (d) of this 
section, the term “qualified property,” 
for purposes of this section, means 
property subject to the lien imposed by 
26 U.S.C. 6321 at the time of tax lien 
filing and, to the extent that the 
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acquisition is directly traceable to the 
obligatory disbursement, 
acquired by the taxpayer after tax lien 


(d) Special rule for surety agreements. 


Where the obligatory disbursement 
agreement is an agreement insuring the 
performance of a contract of the 
taxpayer and another person, the term 
“qualified property” shall be treated as 
also including: 

(1) The proceeds of the contract the 
performance of which was insured, and 

(2) If the contract the performance of 
which was insured is a contract to 
construct or improve real property, to 
produce goods, or to furnish services, 
any tangible personal property used by 
the taxpayer in the performance of the 
insured contract. 
For example, a surety company which 
holds a security interest, arising from 
cash disbursements made after tax lien 
filing under a payment or performance 
bond on a real estate construction 
project, has priority over the tax lien 
with respect to the proceeds of the 
construction contract and, in addition, 
with respect to any tangible personal 
property used by the taxpayer in the 
construction project if its security 
interest in the tangible personal 
property is protected under local law 
against a judgment lien arising, as of the 
time the tax lien was filed, out of an 
unsecured obligation. 


(26 U.S.C. 6323) 


Par. 61. Sections 70.241 through 70.245 
and an undesignated centerheading 
preceding them are added to read as 
follows: 

Limitations on Levies 
§ 70.241 Property exempt from levy. 

(a) Enumeration. There shall be 
exempt from levy: 

(1) Wearing apparel and school 
books. Such items of wearing apparel 
and such school books as are necessary 
for the taxpayer or for members of the 
taxpayer's family. Expensive items of 
wearing apparel, such as furs, which are 
luxuries and are not necessary for the 
taxpayer or for members of the 
taxpayer's family, are not exempt from 
levy. 
(2) Fuel, provisions, furniture, and 
personal effects. lf the taxpayer is the 
head of a family, so much of the fuel, 
provisions, furniture, and personal 
effects in the taxpayer's household, and 
of the arms for personal use, livestock, 
and poultry of the taxpayer, as does not 
exceed $1,650 in value. For purposes of 
this provision, an individual who is the 

only remaining member of a family and 
who lives alone is not the head of a 
family. 


(3) Books and tools of a ‘rade, 
business or profession. So many of the 
books and tools necessary for the trade, 
business, or profession of an individual 
taxpayer as do not exceed in the 
aggregate $1,100 in value. 

(4) Unemployment benefits. Any 
amount payable to an individual with 
respect to that individual's 
unemployment (including any portion 
thereof payable with respect to 
dependents) under an unemployment 
compensation law of the United States, 
of any State, or of the District of 
Columbia or of the Commonwealth of 
Puerto Rico. 

(5) Undelivered mail. Mail, addressed 
to any person, which has not been 
delivered to the addressee. 

(6) Certain annuity and pension 
payments. Annuity or pension payments 
under the Railroad Retirement Act (45 
U.S.C. chapter 9), benefits under the 
Railroad Unemployment Insurance Act 
(45 U.S.C. chapter 11), special pension 
payments received by a person whose 
name has been entered on the Army, 
Navy, Air Force, and Coast Guard 
Medal of Honor roll (38 U.S.C. 562), and 
annuities based on retired or retainer 
pay under 10 U.S.C. chapter 73. 

(7) Workmen’s compensation. Any 
amount payable to an individual as 
workmen's compensation (including any 
portion thereof payable with respect to 
dependents) under a workmen's 
compensation law of the United States, 
any State, the District of Columbia, or 
the Commonwealth of Puerto Rico. 

(8) Judgments for support of minor 
children. If the taxpayer is required 
under any type of order or decree 
(including an interlocutory decree or a 
decree of support pendente lite) of a 
court of competent jurisdiction, entered 
prior to the day of levy, to contribute to 
the support of such taxpayer's minor 
children, so much of the taxpayer's 
salary, wages, or other income as is 
necessary to comply with such order or 
decree. The taxpayer must establish the 
amount necessary to comply with the 
order or decree. The Chief, Tax 
Processing Center is not required to 
release a levy until such time as that 
official is satisfied that the amount to be 
released from levy will actually be 
applied in satisfaction of the support 
obligation. The Chief, Tax Processing 
Center may make arrangements with a 
delinquent taxpayer to establish a 
specific amount of such taxpayer's 
salary, wage, or other income for each 
pay period which shall be exempt from 
levy. Any request for such an 
arrangement shall be directed to the 
Chief, Tax Processing Center. Where the 
taxpayer has more than one source of 
income sufficient to satisfy the support 
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obligation imposed by the order or 
decree, the amount exempt from levy 
may at the discretion of the Chief, Tax 
Processing Center be allocated entirely 
to one salary, wage, or source of other 
income or be apportioned between the 
several salaries, wages, or other sources 
of income. 

(9) Minimum exemption for wages, 
salary, and other income. Amounts 
payable to or received by the taxpayer 
as wages or salary for personal services, 
or as other income, to the extent 
provided in §§ 70.242 through 70.245 of 
this part. 

(10) Certain service-connected 
disability payments. Any amount 
payable to an individual as a service- 
connected (within the meaning of 38 
U.S.C. 101(16)} disability benefit under: 

{i) 38 U.S.C. chapter 11, subchapter I, 
Ill, IV, V, or VI, or 

(ii) 38 U.S.C. chapter 13, 21, 23, 31, 32, 
34, 35, 37, or 39 shall be exempt from 
levy. 
(11) Certain public assistance 
payments. Any amount payable to an 
individual as a recipient of public 
assistance under: 

(i) Title 42 U.S.C. subchapter IV 
(relating to aid to families with 
dependent children) or 42 U.S.C. 
subchapter XVI (relating to 
supplemental security income for the 
aged, blind, and disabled), or 

(ii) State or local government public 
assistance or public welfare programs 
for which eligibility is determined by a 
needs or income test shall be exempt 
from levy. 

(12) Assistance under job training 
partnership act. Any amount payable to 
a participant under the Job Training 
Partnership Act (29 U.S.C. 1501 et seq.) 
from funds appropriated pursuant to 
such Act shall be exempt from levy. 

(13) Principal residence exempt in 
absence of certain approval or jeopardy. 
Except to the extent provided in § 70.166 
of this part, the principal residence of 
the taxpayer (within the meaning of 26 
U.S.C. 1034) is exempt from levy. 

(b) Appraisal. The ATF officer seizing 
property of the type described in 26 
U.S.C. 6334(a) shall appraise and set 
aside to the owner the amount of such 
property declared to be exempt. If the 
taxpayer objects at the time of the 
seizure to the valuation fixed by the 
officer making the seizure, such officer 
shall summon three disinterested 
individuals who shall make the 
valuation. 

(c) Other property. No other property 
or rights to property are exempt from 
levy except the property specifically 
exempted by 26 U.S.C. 6334{a). No 
provisions of a State law may exempt 
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property or rights to property from levy 
for the collection of any Federal tax. 
Thus, property exempt from execution 
under State personal or homestead 
exemption laws is, nevertheless, subject 
to levy by the United States for 
collection of its taxes. 


(26 U.S.C. 6334) 


§ 70.242 Wages, salary and other income. 


(a) In general. Under 26 U.S.C. 
6334(a}(9) and (d) certain amounts 
payable to or received by a taxpayer as 
wages, salary or other income are 
exempt from levy. This section 
described the income of a taxpayer that 
is eligible for the exemption from levy 
(paragraph (b) of this section) and how 
exempt amounts are to be paid to the 
taxpayer (paragraph (c) of this section). 
Section 70.243 of this part describes the 
sum which will be exempt from levy for 
each of the taxpayer’s payroll periods. 
Payroll periods are described in § 70.244 
of this part. Amounts exempt from levy 
are determined in part by the number of 
persons claimed by the taxpayer as 
dependents. Section 70.245 of this part 
describes the manner in which the 
taxpayer is to claim any dependent 
exemptions and the manner in which the 
employer is to compute the exempt 
amount and pay the balance to the 
Chief, Tax Processing Center. 

(b) Eligible taxpayer income. Only 
wages, salary or other income payable 
to the taxpayer after the levy is made on 
the payor may be exempt from levy 
under 26 U.S.C. 6334 (a}(9). No amount 
of wages, salary or other income which 
is paid to the taxpayer before levy is 
made on the payor will be so exempt 
from levy. 

(c) Payment of exempt amounts to 
taxpayer—{1) From wages, salary or 
other income not subject to levy. In the 
case of a taxpayer who has more than 
one source of wages, salary or other 
income, the Chief, Tax Processing 
Center may elect to levy on only one or 
more such source while leaving other 
sources of salary or other income free 
from levy. If those wages, salary or 
other income which the Chief, Tax 
Processing Center leaves free from levy 
equal or exceed the amount to which the 
taxpayer is entitled as an exemption 
from levy under 26 U.S.C. 6334{a)(9) and 
(d) and § 70.243 of this part (and ar not 
otherwise exempt), then no amount of 
the taxpayer’s wages, salary or other 
income on which the Chief, Tax 
Processing Center elects to levy is 
exempt from ievy. The Chief, Tax 
Processing Center shall notify the 
employer or other person subject to levy 
that no amount of the taxpayer’s wages, 


salary or other income is exempt from 
levy. 

(2) From wages, salary or other 
income subject to levy. lf the taxpayer's 
income upon which the Chief, Tax 
Processing Center does not levy is less 


_ than that amount to which the taxpayer 


is entitled as an exemption, then an 
amount determined pursuant to § 70.243 
of this part is to be paid to the taxpayer 
from those wages, salary or other 
income which are subject to levy. The 
Chief, Tax Processing Center will 
designate those wages, salary or other 
income subject to levy from which such 
amount will be paid to the taxpayer. The 
Chief, Tax Processing Center will 
generally make this designation by 
delivering to the employer, or other 
person levied upon, the form upon which 
the taxpayer is to claim any dependent 
exemption. The form will acompany the 
notice of levy. The person receiving the 
form from the Chief, Tax Processing 
Center must promptly deliver it to the 
taxpayer. In the case of some employers 
having a large number of employees, 
however, the Chief, Tax Processing 
Center will send the form upon which an 
employee is to claim any dependent 
exemption diretly to the employee. In 
such a case, the notice of levy will 
indicate that the form for claiming 
dependent exemptions has been sent to 
the taxpayer. If a notice of levy is not 
accompanied by the form for claiming 
dependent exemptions and does not 
indicate that the form was sent direcily 
to the taxpayer, then the person levied 
upon must make payment to the Chief, 
Tax Processing Center without regard to 
amounts prescribed by § 70.243 of this 
part as exempt from levy. If a notice of 
levy is accompanied by the form for 
claiming dependent exemptions or 
indicates that the form was sent directly 
to the taxpayer, then the person levied 
upon is to pay over to the taxpayer, 
amounts determined to be exempt from 
levy pursuant to § 70.243 and § 70.245 
(b) and (c) of this part (relating to the 
requirement that the taxpayer submit a 
claim for any dependent exemption). 
Amounts not exempt from levy are to be 
paid to the Chief, Tax Processing Center 
in accordance with the terms of the levy. 


(26 U.S.C. 6334) 


§ 70.243 Exempt amount. 


Amount payable to the taxpayer as 
wages, salary, or other income for each 
payroll period described in § 70.244 of 
this part are exempt from levy as 
follows: 

(a) If the payroll period is weekly, an 
amount equal to: 

(1) The sum of: 

(i} The standard deduction, and 


BEST COPY AVAILABLE 


(ii) The aggregate amount of the 
deductions for personal exemption 
allowed the taxpayer under 26 U.S.C. 
151 in the taxable year in which such 
levy occurs, divided by 

(2) 52. 

(b) If the payroll period is not weekly, 
the amount exempt from levy shall be 
an amount which as nearly as possible 
will result in the same total exemption 
from levy for such individual over a 
period of time as such individual would 
have under paragraph (a) of this section 
if (during such period of time) the 
individual were paid or received such 
wages, salary or other income on a 
regular weekly basis. 


(26 U.S.C. 6334) 


§ 70.244 Payroll period. 

For purpose of determining the . 
amount of wages, salary or other income 
exempt from levy under 26 U.S.C. 
6334(a)(9): 

(a) Regularly used calendar periods. 
In the case of wages, salary or other 
income paid to the taxpayer on the basis 
of an established calendar period 
regularly used by the employer or other 
person levied upon for payroll or 
payment purpose (e.g., daily, weekly, 
biweekly, semimonthly, or monthly), 
that period is the taxpayer’s payroll 
period. 

(b) Amounts paid on recurrent but 
irregular basis. In the case of wages, 
salary, or other income paid to the 
taxpayer on a recurrent but irregular 
basis, the first day of the taxpayer's 
payroll period is that day following the 
day upon which the wages, salary, or 
other income were last paid to the 
taxpayer. The last day of the payroll 
period is that day upon which the 
current payment becomes payable to 
him or her. However, in any case in 
which: 

(1) Amounts are paid to the taxpayer 
on a recurrent but irregular basis, and 

(2) the last payment was paid to the 
taxpayer more than 60 days before the 
current payment becomes payable, the 
current payment will be deemed a one- 
time payment (see paragraph (c) of this 
section). 

(c) Nonrecurrent payments. In the 
case of wages, salary or other income 
paid to the taxpayer on a one-time 
basis, the taxpayer’s payroll period is 
deemed to be weekly {i.e., the 1-week 
period ending on the day of payment). 


(26 U.S.C. 6334) 


§ 70.245 Computation of exempt amount 
and payment of amounts not exempt from 
levy to the Chief, Tax Processing Center. 
(a) General. Unless advised by the 
Chief, Tax Processing Center that no 
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part of the money due to the taxpayer is 
exempt from levy, the employer or other 
person levied upon will compute the 
exempt amount, using the formula in 

§ 70.243 of this part and the taxpayer's 
statement of exemptions and filing 
status described in paragraph (b) of this 
section. 

(b) Statement of exemptions and filing 
status. Unless the taxpayer submits a 
statement of exemptions and filing 
status to the employer or other person 
levied upon, the exempt amount will be 
applied as if the taxpayer were a 
married individual filing a separate 
return with only 1 personal exemption. 
A statement of exemptions and filing 
status shall be made by either: 

(1) Completion of the form provided 
for this purpose by the Bureau, or 

(2) A written statement that: 

(i) Gives the taxpayer's filing status 
for income tax purposes, 

(ii) Shows any additional standard 
deduction if the taxpayer or the 
taxpayer's spouse is at least 65 and/or 
blind, 

(iii) Identified by name and by 
relationship to the taxpayer each person 
for whom a dependent exemption is 
claimed, 

{iv) Is signed by the taxpayer, and 

(v) Contains a declaration that it is 
made under the penalties of perjury. 

(c) Time for submission of statement. 
The taxpayer must submit the statement 
of exemptions and filing status to the 
employer or other person levied upon ne 
later than the later of: 

(1) The third day before the last day of 
the payroll period for which the 
exemption is claimed (that is, the third 
day before payday), or 

(2) If the Chief, Tax Processing Center 
delivers the forms for the statement of 
exemption and filing status to the 
employer or other person levied upon 
(see § 70.242(c)(2) of this part), the 
second day after the date the taxpayer 
receives the form. 

For purposes of paragraphs (c) (1) and 
(2) of this section, the term “day” does 
not include Saturdays, Sunday or a legal 
holiday within the meaning of 26 U.S.C. 
7503. Failure on the part of the taxpayer 
to submit a timely statement of 
exemptions and filing status will result 
in the computation of the exempt 
amount as if the taxpayer were a 
married individual filing a separate 
return with only 1 personal exemption 
for the applicable pay period, except 
that the employer or other person levied 
upon may accept a statement of 
exemptions and filing status not timely 
submitted in accordance with this 
paragraph, and may prepare a 
disbursement to the taxpayer based 


upon the information properly verified 
therein, if payment to the Chief, Tax 
Processing Center in accordance with 
the levy is not thereby delayed. 

(d) Payment of amounts not exempt 
form levy to the Chief, Tax Processing 
Center—{1) In General. Wages, Salary, 
or other income the subject of a levy are 
payable to the Chief, Tax Processing 
Center on the date the payor is 
otherwise obligated to pay the taxpayer 
(see § 70.242(c) of this part). 

(2) Delayed payment in certain cases. 
If, however, as described in paragraph 
(c)(2) of this section, the taxpayer may 
submit a statement of exemptions and 
filing status after the third day before 
payday, amounts payable to the 
taxpayer on that payday, to the extent 
not exempt from levy , are payable to 
the Chief, Tax Processing Center on the 
third day following the date on which 
the taxpayer may timely submit the 
statement of exemptions and filing 
status under paragraph (c)(2) of this 
section. For purposes of this rule, the 
term “day” does not include Saturday, 
Sunday or a legal holiday within the 
meaning of 26 U.S.C. 7503. 


(26 U.S.C. 6334) 


Par. 62. An undesignated 
centerheading is added immediately 
preceding § 70.251 and that section is 
amended by revising the second 
sentence of (a)(2) and the last sentence 
of (b), to read as follows: 


Periods of Limitation in Judicial 
Proceedings 


§ 70.251 Periods of limitation on suits by 
taxpayers. 

(a) - 2. @ 

(2) * * * Except as provided in 
paragraph (b) of this section, no suit or 
proceeding for the recovery of any tax, 
penalty, or other sum imposed under the 
provision of 26 U.S.C. enforced and 
administered by the Bureau may be 
brought after the expiration of 2 years 
from the date of mailing, by either 
registered or certified mail, by a regional 
director (compliance) or the Chief, Tax 
Processing Center, to a taxpayer of a 
statutory notice of disaliowance of the 
part of the claim to which the suit or 
proceeding relates. 

(b) * * * The agreement will not be 
effective until signed by a regional 
director (compliance) or the Chief, Tax 
Processing Center. 


Par. 63. Section 70.253 and an 
undesignated centerheading immediately 
following are added to read as follows: 


§ 70.253 Periods of limitation on suits by 
persons other than taxpayers. 

(a) General rule. No suit or 
proceeding, except as otherwise 
provided in 26 U.S.C. 6532(c)(2) and 
paragraph (b) of this section, under 26 
U.S.C. 7426 and § 70.207 of this part 
relating to civil actions by persons other 
than taxpayers, shall be begun after the 
expiration of 9 months from the date of 
levy or agreement under 26 U.S.C. 
6325(b){3) giving rise to such action. 

(b) Period when claim is filed. The 9- 
month period described in 26 U.S.C. 
6532(c)(1) and paragraph (a) of this 
section shall be extended to the shorter 
of 

(1) 12 months from the date of filing by 
a third party of a written request under 
§ 70.67(b)(2) of this part for the return of 
property wrongfully levied upon, or 

(2) 6 months from the date of mailing 
by registered or certified mail by the 
regional director (compliance) to the 
party claimant of a notice of 
disallowance of the part of the request 
to which the action relates. A request 
which, under § 70.67(b)(3) of this part, is 
not considered adequate does not 
extend the 9-month period described in 
paragraph (a) of this section. 


(26 U.S.C. 6532) 
Limitations on Credit or Refund 


Par. 64. Section 70.262(c)(2) is 
amended by revising the first sentence 
to read as follows: 


§ 70.262 Limitations on allowance of 
credits and refunds. 


* * * * * 


(c) ** € 

(2) If no claim is filed, the amount of 
the credit or refund allowed or made by 
the regional director (compliance) or the 
Chief, Tax Processing Center shall not 
exceed the portion of the tax paid within 
the 3 years immediately preceding the 
allowance of the credit or refund. * * * 


* * * * * 


Par. 65. Section 70.271 and an 
undesignated centerheading preceding it 
are added to read as follows: 


Transferees 


§ 70.271 Procedure in the case of 
transferred assets. 


(a) Method of collection. (1) The 
liability, at law or in equity, of a 
transferee of property of any person 
liable in respect of any tax imposed 
under provisions of 26 U.S.C. enforced 
and administered by the Bureau, in any 
case where the liability of the transferee 
arises on the liquidation of a corporation 
or partnership, or a corporate 
reorganization within the meaning of 26 
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U.S.C. 368(a), shall be assessed against 
such transferee and paid and collected 
in the same manner and subject to the 
same provisions and limitations as in 
the case of the tax with respect to which 
such liability is incurred, except as 
hereinafter provided. 

(2) Applicable provisions. The 
provisions of 26 U.S.C. made applicable 
by 26 U.S.C. 6901{a)} to the liability of a 
transferee referred to in paragraph (a)(1)} 
of this section, include the provisions 
relating to: ; 

(i) Delinquency in payment after 
notice and demand and the amount of 
interest attaching because of such 
delinquency; 

(ii) The authorization of distraint and 
proceedings in court for collection; and 

(iii) The prohibition of claims and 
suits for refund. 

For detailed provisions relating to 
assessments, collections, and refunds, 
see 26 U.S.C. chapters 63, 64, and 65, 
respectively. 

(b) Definition of transferee. As used in 
this section, the term “transferee” 
includes the shareholder of a dissolved 
corporation, the assignee or donee of an 
insolvent person, the successor of a 
corporation, a party to a reorganization 
as defined in 26 U.S.C. 368, and all other 
classes of distributees. 

(c) Period of limitations on 
assessment. The period of limitations for 
assessment of the liability of a 
transferee is as follows: 

(1) Initial transferee. In the case of the 
liability of an initial transferee, 1 year 
after the expiration of the period of 
limitations for assessment against the 
transferor. 

(2) Transferee of transferee. In the 
case of the liability of a transferee of a 
transferee, 1 year after the expiration of 
the period of limitations for assessment 
against the preceding transferee, or 3 
years after the expiration of the period 
of limitations for assessment against the 
taxpayer, whichever of such periods 
first expires. 

(3) Court proceeding against taxpayer 
or last preceding transferee. If, before 
the expiration of the period specified in 
paragraph (c}{1) or (2) of this section, 
(whichever is applicable), a court 
proceeding against the taxpayer or last 
preceding transferee for the collection of 
the tax or liability in respect thereof, 
respectively, has been begun within the 
period of limitation for the 
commencement of such proceeding, then 
within 1 year after the return of 
execution in such proceeding. 

(d} Extension by agreement—({1) 
Extension of time for assessment. The 
time prescribed by 26 U.S.C. 6$01 for the 
assessment of the liability of a 


transferee may, prior to the expiration of 
such time, be extended for any period of 
time agreed upon in writing by the 
transferee and the regional director 
(compliance) or the Chief, Tax 
Processing Center. The extension shall 
become effective when the agreement 
has been executed by both parties. The 
period agreed upon may be extended by 
subsequent agreements in writing made 
before the expiration of the period 
previously agreed upon. 

(2) Extension of times for credit or 
refund. (i) For the purposes of 
determining the period of limitations on 
credit or refund to the transferee of 
overpayments made by such transferee 
or overpayments made by the taxpayer 
to which such transferee may be legally 
entitled to credit or refund, an 
agreement and any extension thereof 
referred to in paragraph (d)(1) of this 
section, shall be deemed an agreement 
and extension thereof for purposes of 26 
U.S.C. 6511(c) (relating to limitations on 
credit or refund in case of extension of 
time by agreement). 

(ii) For the purpose of determining the 
limit specified in 26 U.S.C. 6511(c)(2) on 
the amount of the credit or refund, if the 
agreement is executed after the 
expiration of the period of limitations 
for assessment against the taxpayer 
with reference to whom the liability of 
such transferee arises, the periods 
specified in 26 U.S.C. 6511(b}{2) shall be 
increased by the period from the date of 
such expiration to the date the 
agreement is executed. 

(e) Period of assessment against 
taxpayer. For the purpose of 
determining the period of limitations for 
assessment against a transferee, if the 
taxpayer is deceased, or, in the case of a 
corporation, has terminated its 
existence, the period of limitations for 
assessment against the taxpayer shall 
be the period that would be in effect had 
the termination of existence not 
occurred. 


(26 U.S.C. 6901) 


Par. 66. Sections 70.281 and 70.282 and 
a related undesignated centerheading 
are added to read as follows: 


Bonds 


§ 70.281 Form of bond and security 
required. 

(a) In general. Any person required to 
furnish a bond under the provisions of 
this part shall execute such bond: 

(1) On the appropriate form 
prescribed by the Bureau (which may be 
obtained from the regional director 
(compliance) or the Chief, Tax 
Processing Center}, and 
_ (2) With satisfactory surety. 
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For provisions as to what will be 
considered “satisfactory surety”, see 
paragraph (b) of this section. The bonds 
referred to in this paragraph shall be 
drawn in favor of the United States. 

(b) Satisfactory surety—{i) Approved 
surety company or bonds or notes of the 
United States. For purposes of 
paragraph (a) of this section, a bond 
shail be considered executed with 
satisfactory surety if: 

(i) It is executed by a surety company 
holding a certificate of authority from 
the Secretary as an acceptable surety on 
Federal bonds; or 

(ii) It is secured by bonds or notes of 
the United States as provided in by 31 
U.S.C. 9303. 

(2) Other surety acceptable in 
discretion of ATF officials. Unless 
otherwise expressly provided in 26 
U.S.C. or this part, a bond may, in the 
discretion of the regional director 
(compliance) or the Chief, Tax 
Processing Center, be considered 
executed with satisfactory surety if, in 
lieu of being executed or secured as 
provided in paragraph (b)(1) of this 
section, it is: 

(i) Executed by a corporate surety 
(other than a surety company) provided 
such corporate surety establishes that it 
is within its corporate powers to act as 
surety for another corporation or an _ 
individual; 

(ii) Executed by two or more 
individual sureties, provided such 
individual sureties meet the conditions 
contained in paragraph (b)(3) of this 
section; 

(iii) Secured by a mortgage on real or 
personal property; 

(iv) Secured by a certified, cashier's, 
or treasurer’s check drawn on any bank 
or trust company incorporated under the 
laws of the United States or any State, 
Territory, or possession of the United 
States, or by a U.S. postal, bank, express 
or telegraph money order; 

(v) Secured by corporate bonds or 
stocks, or by bonds issued by a State or 
political subdivision thereof, of 
recognized stability; or 

(vi) Secured by any other acceptable 
collateral. Collateral shall be deposited 
with the regional director (compliance) 
or the Chief, Tax Processing Center or, 
in that official’s discretion, with a 
responsible financial institution acting 
as escrow agent. 

(3) Conditions to be met by individual 
sureties. If a bond is executed by two or 
more individual sureties, the following 
conditions must be met by each such 
individual surety: 

(i) The surety must reside within the 
State in which the principal place of 





47650 


business or legal residence of the 
primary obligor is located; 

(ii) The surety must have property 
subject to execution of a current market 
value, above all encumbrances, equal to 
at least the penalty of the bond; 

(iii) All real property which the surety 
offers as security must be located in the 
State in which the principal place of 
business or legal residence of the 
primary obligor is located; 

{iv) The surety must agree not to 
mortgage, or otherwise encumber, any 
property offered as security while the 
bond continues in effect without first 
securing the permission of the official 
with whom the bond is filed; and 

(v) The surety must file with the bond, 
and annually thereafter so long as the 
bond continues in effect, an affidavit as 
to the adequacy of the security, 
executed on the appropriate form 
furnished by the regiona! director 
(compliance) or the Chief, Tax 
Processing Center. 

Partners may not act as sureties upon 
bonds of their partnership. Stockholders 
of a corporate principal may be 
accepted as sureties provided their 
qualifications as such are independent 
of their holdings of the stock of the 
corporation. 

(4) Adequacy of surety. No surety or 
security shall be accepted if it does not 
adequately protect the interest of the 
United States. 


(26 U.S.C. 7101) 
§ 70.282 Single bond in lieu of muitipie 
bonds. 


In the case of bonds required under 
this part, a single bond will not be 
accepted in lieu of two or more bonds. 


(26 U.S.C. 7102) 


Par. 67. Sections 70.301 through 70.306 
and an undesignated centerheading 
preceding them are added to read as 
follows: 

Miscellaneous Provisions 
$ 70.301 Reproduction of returns and 
other documents. 

(a) In general. The Director may 
contract with any Federal agency or any 
person to have such agency or person 
process films and other 
photoimpressions of any return, 
statement, document, or of any card, 
record, or other matter required under 
the provisions of 26 U.S.C. enforced and 
administered by the Bureau, and make 
reproductions from such films and 
photoimpressions. 

(b) Safeguards—{1) By private 
contractor. Any person entering into a 
contract with the Bureau for the 
performance of any of the services 
described in paragraph (a) of this 


section shall agree to comply, and to 
assume responsibility for compliance by 
that person’s employees, with the 
following requirements: 

(i) The films or photoimpressions, and 
reproductions made therefrom, shall be 
used only for the purpose of carrying out 
the provisions of the contract, and _ 
information contained in such material 
shall be treated as confidential and shall 
not be divulged or made known in any 
manner to any person except as may be 
necessary in the performance of the 
contract; 

(ii) All the services shall be performed 
under the supervision of the person with 
whom the contract is made or that 
person's responsible employees; 

(iii) All material received for 
processing and all processed and 
reproduced material shall be kept in a 
locked and fireproof compartment in a 
secure place when not being worked 
upon; 

(iv) All spoilage of reproductions 
made from the film or photoimpressions 
supplied to the contractor shall be 
destroyed, and a statement under the 
penalties of perjury shall be submitted 
to the Bureau that such destruction has 
been accomplished; and 

(v) All film, photoimpressions, and 
reproductions made therefrom, shall be 
transmitted to the Bureau by personal 
delivery, first-class mail, parcel post, or 
express. 

(2) By Federal agency. Any Federal 
agency entering into a contract with the 
Bureau for the performance of any 
services described in paragraph (a) of 
this section, shall treat as confidential 
all material processed or reproduced 
pursuant to such contract. 

(3) Inspection. The Bureau shall have 
the right to send its officers and 
employees into the office and plants of 
Federal agencies and other contractors 
for inspection of the facilities and 
operations provided for the performance 
of any work contracted or to be 
contracted for under this section. 

(4) Criminal sanctions. For penalty 
provisions relating to the unauthorized 
use and disclosure of information in 
violation of the provisions of this 
section, see 26 U.S.C. 7213{c). 


(26 U.S.C. 7513) 


§ 70.302 Fees and costs for witnesses. 
(a) Introduction. Title 26 U.S.C. 7610 
provides that the Bureau may make 
payments to certain persons who are 
summoned to give information to the 
Bureau under 26 U.S.C. 7602 and § 70.22 
of this part. Under 26 U.S.C. 7610 
witnesses generally will not be 
reimbursed for actual expenses incurred 
but instead will be paid in accordance 
with the payment rates established by 
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regulations. Paragraph (b) of this section 
contains elaborations of certain terms 
found in 26 U.S.C. 7610 and definitions 
of other terms used in the regulations 
under 26 U.S.C. 7610 (a) and (b); and 
paragraphs (c) and (d) of this section 
contain rules and rates applicable to 
payments under 26 U.S.C. 7610. 

(b) Definitions—(1) Directly incurred 
costs. Directly incurred costs are costs 
incurred solely, immediately, and 
necessarily as a consequence of 
searching for, reproducing, or 
transporting records in order to comply 
with a summons. They do not include a 
proportionate allocation of fixed costs, 
such as overhead, equipment 
depreciation, etc. However, where a 
third party’s records are stored at an 
independent storage facility that charges 
the third party a search fee to search for, 
reproduce, or transport particular 
records requested, these fees are 
considered to be directly incurred by the 
summoned third party. 

(2) Reproduction cost. Reproduction 
costs are costs incurred in making 
copies or duplicates of summoned 
documents, transcripts, and other 
similar material. 

(3) Search costs. Search costs include 
only the total cost of personnel time 
directly incurred in searching for 
records or information and the cost of 
retrieving information stored by 
computer. Salaries of persons locating 
and retrieving summoned material are 
not included in search costs. Also, 
search costs do not include salaries, 
fees, or similar expenditures for analysis 
of material or for managerial or legal 
advice, expertise, or research, or time 
spent for these activities. 

(4) Third party. A third party is any 
person served with a summons, other 
than a person with respect to whose 
liability a summons is issued, or an 
officer, employee, agent, accountant, or 
attorney of that person. 

(5) Third party records. Third party 
records are books, papers, records, or 
other data in which the person with 
respect to whose liability a summons is 
issued does not have a proprietary 
interest at the time the summons is 
served. . 

(6) Transportation costs. 
Transportation costs include only costs 
incurred to transport personnel to 
search for records or information 
requested and costs incurred solely by 
the need to transport the summoned 
material to the place of examination. 
These costs do not include the cost of 
transporting the summoned witness for 
appearance at the place of examination. 
See paragraph (c)(2) of this section for 
payment of travel expenses. 
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(c) Conditions and rates of 
payments—{1) Basis for payment. 
Payment for search, reproduction, and 
transportation costs will be made only 
to third parties served with a summons 
to produce third party records or 
information and only for material 
requested by the summons. Payment 
will be made only for those costs both 
directly incurred and reasonably 
necessary. No payment will be made 
until the third party has satisfactorily 
complied with the summons and has 
submitted an itemized bill or invoice 
showing specific details concerning the 
costs to the Bureau employee before 
whom the third party was summoned. If 
a third party charges any other person 
for any cost for which the third party is 
seeking payment from the Bureau, the 
amount charged to the other person 
must be subtracted from the amount the 
Bureau must pay. 

(2) Payment rates. The following rates 
are established. 

(i) Search costs. (A) For the total 
amount of personnel time required to 
locate records or information, $8.50 per 
person hour. 

(B) For retrieval of information stored 
by computer in the format in which it is 
normally produced, actual costs, based 
on computer time and necessary 
supplies, except that personnel time for 
computer search is payable only under 
paragraph (c)(2)(i}(A) of this section. 

(ii) Reproduction costs. (A) For copies 
of documents $.20 per page. 

(B) For photographers, films and other 
materials, actual cost, except that 
personnel time is payable only under 
paragraph (a)(2)(i)(A) of this section. 

(iii) Transportation costs. For 
transportation costs, actual cost, except 
that personnel time is payable only 
under paragraph (c)(2)(i)(A) of this 
section. 

(d) Appearance fees and 
allowances—(1) In general. Under 26 
U.S.C. 7610(a)(1) and this paragraph, the 
Bureau shall pay a summoned person 
certain fees and allowances. No 
payments will be made until after the 
party summoned appears and has 
submitted any necessary receipts or 
other evidence of costs to the Bureau 
employee before whom the person was 
summoned. 

(2) Attendance fees. A summoned 
person shall be paid an attendance fee 
for each day's attendance. A summoned 
person shall also be paid the attendance 
fee for the time necessarily occupied in 
going to and returning from the place of 
attendance at the beginning and end of 
the attendance or at any time during the 
attendance. The attendance fee is the 
higher of $30 per day or the amount paid 
under 28 U.S.C. 1821(b) to witnesses in 


attendance at courts of the United 
States at the time of the summoned 
person's appearance. 

(3) Travel allowances. A summoned 
person who travels by common carrier 
shall be paid for the actual expenses of 
travel on the basis of the means of 
transportation reasonably utilized and 
the distance necessarily traveled to and 
from the summoned person's residence 
by the shortest practical route in going 
to and returning from the place of 
attendance. Such a summoned person 
shall utilize a common carrier at the 
most economical rate reasonably 
available. A receipt or other evidence of 
actual cost shall be furnished. A travel 
allowance equal to the mileage 
allowance which the Administrator of 
General Services has prescribed, under 
5 U.S.C. 5704, for official travel of 
employees of the Federal Government 
shall be paid to each summoned person 
who travels by privately owned vehicle. 
Computation of mileage under this 
paragraph shall be made on the basis of 
a uniform table of distances adopted by 
the Administrator of General Services. 
Toll charges for toll roads, bridges, 
tunnels and ferries, taxicab fares 
between places of lodging and carrier 
terminals, and parking fees (upon 
presentation of a valid parking receipt) 
shall be paid in full to a summoned 
person incurring those expenses. 

(4) Subsistence allowances. A 
subsistence allowance shall be paid to a 
summoned person (other than a 
summoned person who is incarcerated) 
when an overnight stay is required at 
the place of attendance because the 
place is so far removed from the 
residence of the summoned person as to 
prohibit return thereto from day to day. 
A subsistence allowance for a 
summoned person shall be paid in an 
amount not to exceed the maximum 
allowance prescribed by the 
Administrator of General Services, 
under 5 U.S.C. 5702(a), for official travel 
in the area of attendance by employees 
of the Federal Government. An alien 
who has been paroled into the United 
States by the Attorney General, undez 8 
U.S.C. 1182(d)(5)(A), or an alien who 
either has admitted belonging to a class 
of aliens who are deportable or has 
been determined under 8 U.S.C. 1252(b) 
to be deportable, shall be ineligible to 
receive the fees or allowances provided 
for under 26 U.S.C. 7610(a)(1). 


(26 U.S.C. 7610) 


§ 70.303 Rules and regulations. 

(a) Issuance. The Director, with the 
approval of the Secretary, shall 
prescribe all needful rules and 
regulations for the enforcement of 
provisions of 26 U.S.C. enforced and 
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administered by the Bureau (except 
where this authority is expressly given 
by 26 U.S.C. to any other person other 
than an officer or employee of the 
Treasury Department), including all 
rules and regulations as may be 
necessary by reason of any alteration of 
law in relation to taxes within the 
Director's jurisdiction. 

(b) Retroactivity. The Director, with 
the approval of the Secretary, may 
prescribe the extent, if any, to which 
any regulation or Treasury decision 
relating to the laws within the Director's 
jurisdiction shall be applied without 
retroactive effect. The Director may 
prescribe the extent, if any, to which 
any ruling relating to the laws within the 
Director's jurisdiction, issued by or 
pursuant to authorization from the 
Director, shall be applied without 
retroactive effect. 

(c) Preparation and distribution of 
regulations, forms, stamps, and other 
matters. The Director, under the 
direction of the Secretary, shall prepare 
and distribute all the instructions, 
regulations, directions, forms, blanks, 
stamps, and other matters pertaining to 
the assessment and collection of taxes 
within the Director's jurisdiction. 


(26 U.S.C. 7805) 


§ 70.304 Piace for filing documents other 
than returns. 

(a) If a document, other than a return, 
is required to be filed with a regional 
office, such document may be hand 
delivered to such office. 

(b) For purposes of this section, a 
return or document will be considered to 
be hand carried if it is brought to the 
regional director (compliance) or 
designated delegate by the person 
required to file the return or other 
document, or by the person's agent. 
Examples of persons who will be 
considered to be agents, for purposes of 
the preceding sentence, are: Members of 
the taxpayer’s family, an employee of 
the taxpayer, the taxpayer's attorney, 
accountant, or tax advisor, and 
messengers employed by the taxpayer. 
A return or document will not be 
considered to be hand carried if it is 
sent to the Bureau through the U.S. Mail. 


(26 U.S.C. 6091) 


§ 70.305 Timely mailing treated as timely 
filing. 

(a) General rule. Title 26 U.S.C. 7502 
provides that, if the requirements of 
such section are met, a document shall 
be deemed to be filed on the date of the 
postmark stamped on the cover in which 
such document was mailed. Thus, if the 
cover containing such document bears a 
timely postmark, the document will be 
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considered filed timely although it is 
received after the last date, or the last 
day of the period, prescribed for filing 
such document. Title 26 U.S.C. 7502 is 
applicable only to those documents 
which come within the definition of such 
term provided by paragraph (b) of this 
section and only if the document is 
mailed in accordance with paragraph (c) 
of this section and is delivered in 
accordance with paragraph (d) of this 
section. 

(b) Document defined. The term 
“document,” as used in this section, 
means any return, claim, statement, or 
other document required to be filed 
within a prescribed period or on or 
before a prescribed date under authority 
of any provisions of 26 U.S.C. enforced 
and administered by the Bureau. 

(c) Mailing requirements. (1) Title 26 
U.S.C. 7502 is not applicable unless the 
document is mailed in accordance with 
the following requirements: 

(i) The document must be contained in 
an envelope or other appropriate 
wrapper, properly addressed to the 
agency, officer, or office with which the 
document is required to be filed. 

{ii} The document must be deposited 
within the prescribed time in the mail in 
the United States with sufficient postage 
prepaid. For this purpose, a document is 
deposited in the mail in the United 
States when it is deposited with the 
domestic mail service of the U.S. Postal 
Service, as defined by the postal 
regulations (39 CFR Part 2). Title 26 
U.S.C. 7502 does not apply to any 
document which is deposited with the 
mail service of any other country. 

(iii)(A) If the postmark on the 
envelope or wrapper is made by the U.S. 
Postal Service, such postmark must bear 
a date on or before the last date, or the 
last day of the period, prescribed for 
filing the document. If the postmark 
does not bear a date on or before the 
last date, or the last day of the period, 
prescribed for filing the document, the 
document will be considered not to be 
filed timely, regardless of when the 
document is deposited in the mail. 
Accordingly, the sender who relies upon 
the applicability of 26 U.S.C. 7502 
assumes the risk that the postmark will 
bear a date on or before the last date, or 
the last day of the period, prescribed for 
filing the document, but see paragraph 
(c)(2) of this section, with respect to the 
use of registered mail or certified mail to 
avoid this risk. If the postmark on the 
envelope or wrapper is not legible, the 
person who is required to file the 
document has the burden of proving the 
time when the postmark was made. 
Furthermore, in case the cover 
containing a document bearing a timely 
postmark made by the U.S. Postal 


Service is received after the time when a 
document postmarked and mailed at 
such time would ordinarily be received, 
the sender may be required to prove that 
it was timely mailed. 

(B) If the postmark on the envelope or 
wrapper is made other than by the U.S. 
Postal Service, the postmark so made 
must bear a date on or before the last 
date, or the last day of the period, 
prescribed for filing the document, and 
the document must be received by the 
agency, officer, or office with which it is 
required to be filed not later than the 
time when a document contained in an 
envelope or other appropriate wrapper 
which is properly addressed and mailed 
and sent by the same class of mail 
would ordinarily be received if it were 
postmarked at the same point of origin 
by the U.S. Postal Service on the last 
date, or the last day of the period, 
prescribed for filing the document. 
However, in case the document is 
received after the time when a 
document so mailed and so postmarked 
by the U.S. Postal Service would 
ordinarily be received, such document 
will be treated as having been received 
at the time when a document so mailed 
and so postmarked would ordinarily be 
received, if the person who is required 
to file the document establishes that it 
was actually deposited in the mail 
before the last collection of the mail 
from the place of deposit which was 
postmarked (except for the metered 
mail) by the U.S. Postal Service on or 
before the last date, or the last day of 
the period, prescribed for filing the 
document, that the delay in receiving the 
document was due to a delay in the 
transmission of the mail, and the cause 
of such delay. If the envelope has a 
postmark made by the U.S. Postal 
Service in addition to the postmark not 
so made, the postmark which was not 
made by the U.S. Postal Service shall be 
disregarded, and whether the envelope 
was mailed in accordance with this 
section shall be determined solely by 
applying the rules of paragraph 
(c){1)(iii){A) of this section. 

(2) If the document is sent by U.S. 
registered mail, the date of registration 
of the document shall be treated as the 
postmark date. If the document is sent 
by U.S. certified mail and the sender's 
receipt is postmarked by the postal 
employee to whom such document is 
presented, the date of the U.S. postmark 
on such receipt shall be treated as the 
postmark date of the document. 
Accordingly, the risk that the document 
will not be postmarked on the day that it 
is deposited in the mail may be 
overcome by the use of registered mail 
or certified mail. 


Federal Register / Vol. 55, No. 220 / Wednesday, November 14, 1990 / Rules and Regulations 


(3) As used in this section, the term 
“the last date, or the last day of the 
period, prescribed for filing the 
document” includes any extension of 
time granted for such filing. Except as 
provided in 26 U.S.C. 5061 for the filing 
of returns and payment of a tax under 26 
U.S.C. subtitle E, when the last date, or 
the last day of the period, prescribed for 
filing the document falls on a Saturday, 
Sunday, or legal holiday, 26 U.S.C. 7503 
is also applicable, so that, in applying 
the rules of this paragraph, the next 
succeeding day which is not a Saturday, 
Sunday, or legal holiday, shall be 
treated as the last date, or the last day 
of the period, prescribed for filing the 
document. 

(d) Delivery. (1) Title 26 U.S.C. 7502 is 
not applicable unless the document is 
delivered by U.S. mail to the agency, 
officer, or office with which it is 
required to be filed. However, if the 
document is sent by registered mail or 
certified mail, proof that the document 
was properly registered or that a 
postmarked certified mail sender's 
receipt was properly issued therefor, 
and that the envelope or wrapper was 
properly addressed to such agency, 
officer or office shall constitute prima 
facie evidence that the document was 
delivered to such agency, officer or 
office. 

(2) Title 26 U.S.C. 7502 is applicable 
only when the document is delivered 
after the last date, or the last day of the 
period, prescribed for filing the 
document. 

(e) Exceptions. This section shall not 
apply with respect to: 

(1) The filing of a document in, or the 
making of a payment to, any court, 

(2) Currency or other medium of 
payment unless actually received and 
accounted for, or 

(3) Returns, claims, statements, or 
other documents, or payments, which 
are required under any provision of 26 
U.S.C. enforced and administered by the 
Bureau or the regulations thereunder to 
be delivered by any method other than 
by mailing. 

(26 U.S.C. 5061 and 7503) 


§ 70.306 Time for performance of acts 
other than payment of tax or filing of any 


(a) Zn general. Title 26 U.S.C. 7503 
provides that when the last day 
prescribed under provisions of 26 U.S.C. 
enforced and administered by the 
Bureau, for the performance of any act 
falls on a Saturday, Sunday, or legal 
holiday, such act shall be considered 
performed timely if performed on the 
next succeeding day which is not a 
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Saturday, Sunday, or legal holiday. For 
this purpose, any authorized extension 
of time shall be included in the 
determining of the last day for 
performance of any act. Title 26 U.S.C. 
7503 is not applicable to the filing of 
returns and payment of tax under 26 
U.S.C. subtitle E. Title 26 U.S.C. 7503 is 
applicable only in case an act is 
required under authority of any 
provisions of 26 U.S.C. enforced and 
administered by the Bureau to be 
performed on or before a prescribed 
date or within a prescribed period. Title 
26 U.S.C. 7503 applies to acts to be 
performed by the taxpayer (such as the 
filing of a claim for credit or refund of 
tax) and acts to be performed by the 
Director, the Chief, Tax Processing 
Center, or a regional director 
(compliance), (such as, the giving of any 
notice with respect to, or making any 
demand for the payment of, any tax; the 
assessment or collection of any tax). For 
rules concerning the payment of any tax 
or filing of any return required under the 
authority of 26 U.S.C. subtitle E, relating 
to alcohol, tobacco, and certain other 
excise taxes, see 26 U.S.C. 5061 and the 
regulations covering the specific 
commodity. 

(b) Legal holidays. (1) For the purpose 
of 26 U.S.C. 7503, the term “legal 
holiday” includes the legal holidays in 
the District of Columbia. Such legal 
holidays found in 5 U.S.C. 6103(a), as 
enacted and made effective by the Act 
of November 2, 1983 (97 Stat. 917), are: 

(i) January 1, New Year’s Day, 

(ii) Third Monday in January, Birthday 
of Martin Luther King, Jr., 

(iii) January 20, when such day is 
Inauguration Day, 

(iv) Third Monday in February, 
Washington’s Birthday, 

(v) Last Monday in May, Memorial 


ay, 

(vi) July 4, Independence Day, 

(vii) First Monday in September, 
Labor Day, 

(viii) Second Monday in October, 
Columbus Day, 

(ix) November 11, Veterans’ Day, 

(x) Fourth Thursday in November, 
Thanksgiving Day, and 

(xi) December 25, Christmas Day. 
When a legal holiday in the District of 
Columbia falls on a Sunday, the next 
day is a legal holiday in the District of 
Columbia. For the purpose of 26 U.S.C. 
7503, when a legal holiday in the District 
of Columbia (other than Inauguration 
Day) falls on a Saturday it shall be 
treated as falling on the preceding 
Friday. 

(2) In the case of any statement or 
other document required to be filed, or 
any other act required under the 


authority of provisions of 26 U.S.C. 
enforced and administered by the 
Bureau to be performed at any office of 
the Bureau or any other office or agency 
of the United States, located outside the 
District of Columbia, but within an ATF 
region, the term “legal holiday” 
includes, in addition to the legal 
holidays enumerated in paragraph (b)(1) 
of this section, any statewide legal 
holiday of the State where the act is 
required to be performed. If the act is 
performed in accordance with law at an 
office of the Bureau or any other office 
or agency of the United States located in 
a Territory or possession of the United 
States, the term “legal holiday” includes, 
in addition to the legal holidays 
described in paragraph (b)(1) of this 
section, any legal holiday which is 
recognized throughout the Territory or 
possession in which the office is located. 


(26 U.S.C. 5061 and 7503) 


Par. 68. An undesignated 
centerheading is added immediately 
preceding § 70.311 to read as follows: 


General Provisions Relating to Stamps, 
Marks or Labels 


Par. 69. An undesignated 
centerheading is added immediately 
preceding § 70.321 to read as follows: 


Registration 


Par. 70. Section 70.321 is amended by 
adding the OMB control number 
immediately following the informational 
cite at the end of the section to read as 
follows: 


§ 70.321 
* * * * * 

(Approved by the Office of Management and 
Budget under control number 1512-0472) 


Par. 71. Sections 70.331 through 70.333 
and a related undesignated 
centerheading are added to read as 
follows: 


Crimes, Other Offenses and Forfeitures 


§ 70.331 Fraudulent returns, statements, 
or other documents. 

Any person who willfully delivers or 
discloses to any officer or employee of 
the Bureau any list, return, account, 
statement, or other document, known by 
him to be fraudulent or to be false as to 
any material matter, shall be fined not 
more than $10,000 ($50,000 in the case of 
a corporation) or imprisoned not more 
than 1 year, or both. 


(26 U.S.C. 7207) 


§ 70.332 Unauthorized use or sale of 
stamps. 

Any person who buys, sells, offers for 
sale, uses, transfers, takes or gives in 
exchange, or pledges or gives in pledge, 
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except as authorized in the Internal 
Revenue Code or in regulations made 
pursuant thereto, any stamp, coupon, 
ticket, book, or other device prescribed 
by the Director under provisions of 26 
U.S.C. enforced and administered by the 
Bureau for the collection or payment of 
any tax imposed thereunder, shall, upon 
conviction thereof, be fined not more 
than $1,000, or imprisoned not more than 
6 months, or both. 


(26 U.S.C. 7209) 


§ 70.333 Offenses by officers and 
employees of the United States 


Any officer or employee of the United 
States acting in connection with any 
provisions of 26 U.S.C. enforced and 
administered by the Bureau required to 
make a written report under the 
provisions of 26 U.S.C. 7214(a)(8) shall 
submit such report to the Director, or to 
a regional director (compliance) or to 
the Chief, Tax Processing Center. 


(26 U.S.C. 7214) 


Par. 72. Subpart F is redesignated as 
subpart E. 

Par. 73. Section 70.411 is amended by 
adding the OMB control number 
immediately following the end of the 
section to read as follows: 


§ 70.411 Imposition of taxes, qualification 
requirements, and regulations. 

* * * * * 

(Approved by the Office of Management and 
Budget under control number 1512-0472) 


Par. 74. Section 70.412 is amended by 
removing the reference to “§ 70.111(c)” 
in the last sentence of paragraph (a) and 
replacing it with “§ 70.411(c)” and by 
adding the OMB control number 
immediately following the end of the 
section to read as follows: 


§ 70.412 Excise taxes. 
* * . - © 


(Approved by the Office of Management and 
Budget under control number 1512-0472) 


Par. 75. Section 70.413 is amended by 
revising paragraph (b) and revising the 
first sentence of paragraph (c)(1) and by 
adding the OMB control number 
immediately following the end of the 
section to read as follows: 


§ 70.413 Claims. 


* * * * * 


(b) Claims for abatement. When the 
tax on distilled spirits, wines, or beer is 
assessed and the taxpayer thinks that 
the tax is not due under the law, such 
taxpayer may file a claim for abatement 
of the tax on ATF Form 5620.8 with the 
official who made demand for the tax. 
ATF Form 5620.8 may be procured from 
the regional director (compliance) or the 





Chief, Tax Processing Center. The 
regional director (compliance) or the 
Chief, Tax Processing Center may call 
upon the taxpayer to file a bond in 
double the amount of the tax in order to 
insure collection of the tax if the claim is 
rejected. When the claim is acted upon, 
the taxpayer is notified of the allowance 
or rejection of the claim. If the claim is 
rejected, the regional director 
(compliance) or the Chief, Tax 
Processing Center, will initiate action to 
collect the tax. 

(c) Claims for refund—{1) Taxes 
illegally, erroneously, or excessively 
collected. A claim for refund of taxes 
illegally, erroneously, or excessively 
collected may be filed by the taxpayer 
with the official who collected the tax. 


. 2. Ss 
* + . * 7. 


(Approved by the Office of Management and 
Budget under control number 1512-0141) 


Par. 76. Section 70.414 is amended by 
revising the first sentence of paragraph 
(k) and by adding the OMB control 
number immediately following the end 
of the section to read as follows: 


§ 70.414 Preparation and filing of claims. 
(k) Reopening claims. A claimant who 
wishes to have a rejected claim 
reopened must, within the applicable 
statutory period of limitations, submit a 
written application to the official who 
originally rejected the claim for 
reconsideration of the claim. * * * 
(Approved by the Office of Management and 
Budget under control number 1512-0141) 


Par. 77. Section 70.415 is revised to 
read as follows: 


§ 70.415 Offers in compromise. 

Procedure in the case of offers in 
compromise of liabilities under 26 U.S.C. 
chapter 51 and of penalties for violation 
of the Federal Alcohol Administration 
Act, is set forth in §§ 70.482 through 
70.484. 

Par. 78. Section 70.417 is revised to 
read as follows: 


§ 70.417 Rulings. 
The procedure for rulings in alcohol 
tax matters is set forth in § 70.471. 
Par. 79. Section 70.418 is revised to 
read as follows: 


§70.418 Conferences. 

Any person desiring a conference in 
the office of the regional director 
(compliance) of the region in which such 
person is located, the Chief, Tax 
Processing Center, in Cincinnati, or of 
the Director, in Washington, relative to 
any matter arising in connection with 
such person's operations, will be 


accorded such a conference upon 
request. No formal requirements are 
prescribed for such conference. 

Par. 80. Section 70.419 is revised to 
read as follows: 


§70.419 Representatives. 


Title 31 CFR part 8 is applicable to all 
representatives of the taxpayer, in the 
office of the Director, the Chief, Tax 
Processing Center, or the regional 
director (compliance). 

Par. 81. Section 70.420 is revised to 
read as follows: 


§ 70.420 Forme. 
For forms to be used, see § 70.411{c). 
Par. 82. Section 70.431 is amended by 
adding the OMB control number 
immediately following the end of the 
section to read as follows: 


§ 70.431 imposition of taxes, regulations. 
* * * 2 * 

(Approved by the Office of Management and 
Budget under control number 1512-0472) 


Par. 83. Section 70.432(e) is amended 
by revising the second sentence and 
§ 70.432(f) is revised to read as follows: 


§ 70.432 Qualification and bonding 
requirements. 


o * * * * 


(e) Drawback of tax.* * * Drawback 
may be allowed only to the person who 
paid the tax on such articles and who 
files a claim and otherwise complies 
with the provisions contained in the 
applicabie regulations referred to in 
§ 70.431. * * * 

(f}) General. Detailed information 
relating to the qualification and bonding 
requirements, including the forms to be 
used and the procedure to be followed, 
is fully set forth in the regulations 
referred to in § 70.431. 

Par. 84. Section 70.433 is amended by 
revising paragraph (d) and by adding the 
OMB control number immediately 
following the end of the section to read 
as follows: 


§ 70.433 Collection of taxes. 


* * * * * 


(d) General. Detailed information 
about the payment of taxes on tobacco 
products, and cigarette papers and 
tubes, including the forms to be used, 
records to be kept, and reports and 
inventories to be filed, is contained in 
the respective regulations referred to in 
§ 70.431. 


(Approved by the Office of Management and 
Budget under control number 1512-0472) 


Par. 85. Section 70.435({a) is revised to 
read as follows: 
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§70435 Claims. 

(a) General. Detailed requirements, 
including the procedure to be followed 
in the filing of a claim, the form to be 
used, the supporting documents which 
must be submitted, the time within 
which a claim must be filed, and any 
other limitations or instructions are 
contained in the applicable regulations 
referred to in § 70.431. 

Par. 86. Section 70.436 is revised to 
read as follows: 


§ 70.436 Offers in compromise. 
Procedure in the case of offers in 
compromise of liabilities under 26 U.S.C. 
chapter 52 is set forth in §§ 70.482 
through 70.484. 
Par. 87. Section 70.437 is revised to 
read as follows: 


§ 70.437 Rulings. 
The procedure for rulings in tobacco 
tax matters is set forth in § 70.471. 
Par. 88. Section 70.446 is revised to 
read as follows: 


§ 70.446 Rulings. 

The procedure for rulings in the 
firearms and explosives area is set forth 
in § 70.471. 

Par. 89. Section 70.447 is revised to 
read as follows: 


§ 70.447 Assessments. 


Where the evidence disclosed by 
investigation establishes that additional 
or delinquent tax liability has been 
incurred and not paid, the regional 
director (compliance) or the Chief, Tax 
Processing Center will list the tax as an 
assessment. Notification and demand 
for payment of assessed taxes will be 
issued to the taxpayer by the regional 
director (compliance) or the Chief, Tax 
Processing Center. 

Par. 90. Section 70.448 (b) and (c) are 
revised to read as follows: 


§ 70.448 Claims. 

(b) Claims for abatement of making 
and transfer taxes, and claims for 
abatement of occupational taxes and 
penalties erroneously assessed, are 
prepared and filed in accordance with 
the procedures set forth in § 70.413(b). 

(c) Claims may be reopened or 
amended in accordance with the 
provisions of § 70.414 (k) and (1). 

Par. 91. Section 70.449 is revised to 
read as follows: 


§ 70.449 Offers in compromise. 

Procedure in the case of offers in 
compromise of liabilities under 26 U.S.C. 
chapter 53 is set forth in §§ 70 482 
through 70.484. 
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Par. 92. An undesignated 
centerheading is added immediately 
preceding § 70.450 to read as follows: 


Seized Property 
Par. 93. An undesignated 


centerheading is added immediately 
preceding § 70.461 to read as follows: 


Possessions 


Par. 94. Section 70.471 is amended by 
revising (a)(3) to read as follows: 


§ 70.471 Rulings. 

(a) * * & 

(3) The taxes relating to machine guns, 
destructive devices, and certain other 
firearms imposed by chapter 53 of the 
Internal Revenue Code; the registration 
by importers and manufacturers of, and 
dealers in, such firearms; the 
registration of such firearms; the 
licensing of importers and 
manufacturers of, and dealers in, 
firearms and ammunition, and collectors 
of firearms and ammunition curios and 
relics under chapter 44 of title 18 of the 
United States Code; the licensing of 
manufacturers, importers, limited 
manufacturers of, and dealers in, 
explosives and issuance of permits for 
users of explosives under chapter 40 of 
title 18 of the United States Code; and 
registration of Importers of, and permits 
to import, arms, ammunition, and 
implements of war, under section 38 of 
the Arms Export Control Act of 1976, 
may request a ruling thereon by 
addressing a letter to the Director, 
Bureau of Alcohol, Tobacco and 
Firearms, Washington, DC 20226, to the 
Chief, Tax Processing Center, or to the 
regional director (compliance) of the 
ATF region in which the inquirer’s 
business is located. Since a ruling can 
issue only from the Bureau 
Headquarters, any such request made to 
the Chief, Tax Processing Center or to 
the regional director (compliance) will 
be referred to the Director for reply 
unless the issues involved are clearly 
covered by currently effective rulings or 
come within the plain intent of the 
statutes or regulations. * * * 

Par. 95. Section 70.481 and an 
undesignated centerheading preceding it 
are added to read as follows: 


Administrative Remedies 


§ 70.481 Agreements for payment of 
liability in instaliments. 

(a) Authorization of agreements. The 
regional director (compliance) or the 
Chief, Tax Processing Center, is 
authorized to enter into written 
agreements with any taxpayer under 
which such taxpayer is allowed to 
satisfy liability for payment of any tax 


in installment payments if the regional 
director (compliance) or the Chief, Tax 
Processing Center determines that such 
agreement will facilitate collection of 
such liability. 

(b) Extent to which agreements 
remain in effect.—{1) In general. Except 
as otherwise provided in this paragraph 
(b), any agreement entered into by an 
authorized ATF official under paragraph 
(a) of this section shall remain in effect 
for the term of the agreement. 

(2) Inadequate information or 
jeopardy. The official who entered into 
an installment agreement under 
paragraph (a) of this section may 
terminate such agreement if: 

(i) Information which the taxpayer 
provided prior to the date such 
agreement was entered into was 
inaccurate or incomplete, or 

(ii) The regional director (compliance) 
or the Chief, Tax Processing Center 
believes that collection of any tax to 
which an agreement under this section 
relates is in jeopardy. 

(3) Subsequent change in financial 
conditions—{i) In general. If the official 
who entered into an installment 
agreement under paragraph (a) of this 
section makes a determination that the 
financial condition of the taxpayer has 
significantly changed, the official may 
alter, modify, or terminate such 
agreement. 

(ii) Notice. Action may be taken by 
the regional director (compliance) or the 
Chief, Tax Processing Center under 
paragraph (b)(3)(i) of this section only if: 

(A) Notice of such determination is 
provided to the taxpayer no later than 
30 days prior to the date of such action, 
and 

(B) Such notice includes the reasons 
why the official believes a significant 
change in the financial condition of the 
taxpayer has occurred. 

(4) Failure to pay an installment or 
any other tax liability when due or to 
provide requested financial information. 
The official who entered into an 
installment agreement under paragraph 
(a) of this section may alter, modify, or 
terminate such agreement in the case of 
the failure of the taxpayer: 

(i) To pay an installment at the time 
such installment payment is due under 
such agreement, 

(ii) To pay any other tax liability at 
the time such liability is due, or 

(iii) To provide a financial condition 
update as requested by the regional 
director (compliance) or the Chief, Tax 
Processing Center. 


(26 U.S.C. 6159) 


Par. 96. Section 70.482 is revised to 
read as follows: 


§ 70.482 Offers in compromise of liabilities 
(other than forfeiture) under 26 U.S.C. 

(a) Jn general. The Director may 
compromise any civil or criminal 
liability arising under the provisions of 
26 U.S.C. enforced and administered by 
ATF prior to reference of a case 
involving such liability to the 
Department of Justice for prosecution or 
defense. (For compromise of forfeiture 
liability, see § 70.484 of this part.) Any 
such liability may be compromised only 
upon one or both of the following two 
grounds: 

(1) Doubt as to liability; or 

(2) Doubt as to collectibility. 

No such liability will be compromised if 
the liability has been established by a 
valid judgment or is certain, and there is 
no doubt as to the ability of the 
Government to collect the amounts 
owing with respect to such liability. 

(b) Scope of compromise agreement. 
A compromise agreement may relate to 
civil or criminal liability for taxes, 
interest, ad valorem penalties, or 
specific penalties. However, a criminal 
liability may be compromised only if it 
involves a violation of a regulatory 
provision of 26 U.S.C., or a related 
statute, and then only if such violation 
was not deliberately committed with an 
intent to defraud. 

(c) Effect of compromise agreement. A 
compromise agreement relates to the 
entire liability of the taxpayer (including 
taxes, ad valorem penalties, and 
interest) with respect to which the offer 
in compromise is submitted and all 
questions of such liability are 
conclusively settled thereby. Specific 
penalties, however, shall be 
compromised separately and not in 
connection with taxes, interest, or ad 
valorem penalties. Neither the taxpayer 
nor the Government shall, upon 
acceptance of an offer in compromise, 
be permitted to reopen the case except 
by reason of falsification or 
concealment of assets by the taxpayer, 
or mutual mistake of a material fact 
sufficient to cause a contract to be 
reformed or set aside. However, 
acceptance of an offer in compromise of 
a civil liability does not remit a criminal 
liability, nor does acceptance of an offer 
in compromise of a criminal liability 
remit a civil liability. 

(d) Procedure with respect to offers in 
compromise—{1) Submission of offers. 
Offers in compromise under this section 
shall be submitted on Form 5640.1, along 
with any additional information 
required by the official authorized to 
accept or reject the offer. If the offer in 
compromise is based on inability to pay, 
the proponent must submit any financial 
statement required by such official. Each 
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regional director (compliance) has the 
authority to accept or reject offers in 
compromise of: 

(i) Tax liabilities arising from: 

(A) The illegal production of 
untaxpaid distilled spirits, wines, or 
beer. 

(B) The failure to file returns of, or to 
pay, occupational taxes with respect to 
distilled spirits, wines, beer, tobacco 
products, cigarette papers and tubes, or 
firearms. 

(C) The failure to pay firearms making 
or transfer taxes; and 

(ii) Criminal liabilities of retail dealers 
in liquor arising from violations of the 
internal revenue laws relating to liquor, 
including the reuse or refilling of liquor 
bottles. The Associate Director 
(Compliance Operations) has the 
authority to accept or reject offers in 
compromise of civil liability (of less than 
$100,000) and criminal liability arising 
under 26 U.S.C. chapters 51, 52, and 53 
in cases not subject to compromise by 
regional directors (compliance). The 
Director accepts or rejects all other 
offers in compromise except those in 
compromise of liabilities listed in 
§§ 70.483 and 70.484 of this part. In civil 
cases involving liability of $500 or over 
and in criminal cases the functions of 
the General Counsel under 26 U.S.C. 
7122(b) are performed by the Chief 
Counsel of the Bureau of Alcohol, 
Tobacco and Firearms. The offer should 
generally be accompanied by a 
remittance representing the amount of 
the compromise offer or a deposit if the 
offer provides for future installment 
payments. When final action has been 
taken, the regional director 
(compliance), when applicable, and the 
proponent are notified of the acceptance 
or rejection of the offer. 

(2) Stay of collection. The submission 
of an offer in compromise shall not 
automatically operate to stay the 
collection of any tax liability. However, 
enforcement of collection may be 
deferred if the interests of the United 
States will not be jeopardized thereby. 

(3) Acceptance. An offer in 
compromise shall be considered 
accepted only when the proponent 
thereof is so notified in writing. As a 
condition to accepting an offer in 
compromise, the taxpayer may be 
required to enter into any collateral 
agreement or to post any security which 
is deemed necessary for the protection 
of the interests of the United States. If 
the final payment on an accepted offer 
is contingent upon the immediate 
or simultaneous release of a tax lien in 
whole or in part, such payment must be 
in cash, or in the form of a certified, 
cashier's, or treasurer’s check drawn on 
any bank or trust company incorporated 


under the laws of the United States or 
any State, Territory, or possession of the 
United States, or by a U.S. postal, bank, 
express, or telegraph money order. 

(4) Withdrawal or rejection. An offer 
in compromise may be withdrawn by 
the proponent at any time prior to its 
acceptance. In the event an offer is 
rejected, the proponent shall be 
promptly notified in writing. Frivolous 
offers or offers submitted for the 
purpose of delaying the collection of tax 
liabilities shall be immediately rejected. 
If an offer in compromise is withdrawn 
or rejected, the amount tendered with 
the offer, including all installments paid, 
shall be refunded without interest, 
unless the taxpayer has stated or agreed 
that the amount tendered may be 
applied to the liability with respect to 
which the offer was submitted. 

(e) Record. Except as otherwise 
provided in this paragraph, if an offer in 
compromise is accepted, there shall be 
placed on file the opinion of the Chief 
Counsel for the Bureau with respect to 
such compromise, with that official’s 
reason therefor, and including a 
statement of: 

(1) the amount of tax assessed, 

(2) The amount of interest, additional 
amount, addition to the tax, or 
assessable penalty, imposed by law on 
the person against whom the tax is 
assessed, and 

(3) The amount actually paid in 
accordance with the terms of the 
compromise. 


However, no such opinion shall be 
required with respect to the compromise 
of any civil case in which the unpaid 
amount of tax assessed (including any 
interest, additional amount, addition to 
the tax, or assessable penalty) is less 
than $500. 

(f) Requirement with respect to 
statute of limitations. No offer in 
compromise shall be accepted unless the 
taxpayer waives the running of the 
statutory period of limitations on both or 
either assessment or collection of the 
tax liability involved for the period 
during which the offer is pending, or the 
period during which any installment 
remains unpaid, and for one year 
thereafter. 

(g) Inspection with respect to 
accepted offers in compromise. For 
provisions relating to the inspection of 
returns and accepted offers in 
compromise, see 26 U.S.C. 6103(k)(1). 


(26 U.S.C. 7122) 


(Approved by the Office of Management and 
Budget under control number 1512-0472) 


Par. 97. Sections 70.483 through 70.484 
are revised to read as follows: 
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§70.483 Offers in compromise of 
violations of Federal Alcohol 
Administration Act. 


The Federal Alcohol Administration 
Act provides penalties for violations of 
its provisions. The Associate Director 
(Compliance Operations), Bureau of 
Alcohol, Tobacco and Firearms is 
authorized to compromise such 
liabilities. Persons desiring to submit 
offers in compromise may submit such 
offers on Form 5640.2 to the regional 
director (compliance) or an ATF officer. 
Such offers are considered by the 
regional director (compliance) and are 
forwarded to the Associate Director 
(Compliance Operations) for final 
action. When the offer is acted upon, the 
proponent and the regional director . 
(compliance) are notified of the 
acceptance or rejection of the offer. If 
the offer is rejected, the sum submitted 
with the offer in compromise is returned 
to the proponent. If the offer is accepted, 
the proponent is notified and the case is 
closed. 


§ 70.484 Offers in compromise of 
forfeiture liabilities. 


The Director or designated delegate is 
authorized to compromise liabilities to 
administrative forfeiture of personal 
property seized under the laws 
administered and enforced by the 
Bureau. Persons desiring to submit 
offers in compromise of such liabilities 
may submit such offers on Form 656-E 
to the Director or designated delegate. 
When the offer is acted upon, the 
proponent is notified of the acceptance 
or rejection of the offer. If the offer is 
rejected, the sum submitted with the 
offer in compromise is returned to the 
proponent. If the offer is accepted, the 
proponent is notified and the case is 
closed. Acceptance of an offer in 
compromise of civil liabilities does not 
remit criminal liabilities, nor does 
acceptance of an offer in compromise of 
criminal liabilities remit civil liabilities. 

Par. 98. Sections 70.485 through 70.487 
are added to read as follows: 


§70.485 Closing agreements. 


(a) In general. The Director may enter 
into a written agreement with any 
person relating to the liability of such 
person (or of the person or estate for 
whom the person acts) in respect of any 
tax imposed under the provisions of 26 
U.S.C. enforced and administered by the 
Bureau for any taxable period ending 
prior or subsequent to the date of such 
agreement. A closing agreement may be 
entered into in any case in which there 
appears to be an advantage in having 
the case permanently and conclusively 
closed, or if good and sufficient reasons 
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are shown by the taxpayer for desiring a 
closing agreement and it is determined 
by the Director that the United States 
will sustain no disadvantage through 
consummation of such an agreement. 

(b) Scope of closing agreement—{1) In 
general. A closing agreement may be 
executed even though under the 
agreement the taxpayer is not liable for 
any tax for the period to which the 
agreement relates. There may be a 
series of closing agreements relating to 
the tax liability for a single period. 

(2) Taxable periods ended prior to 
date of closing agreement. Closing 
agreements with respect to taxable 
periods which ended prior to the date of 
the agreement may relate to the total tax 
liability of the taxpayer or to one or 
more separate items affecting the tax 
liability of the taxpayer. 

(3) Taxable periods ending 
subsequent to date of closing agreement. 
Closing agreements with respect to 
taxable periods ending subsequent to 
the date of the agreement may relate to 
one or more separate items affecting the 
tax liability of the taxpayer. 

(c) Finality. A closing agreement 
which is approved within such time as 
may be stated in such agreement, or 
later agreed to, shall be final and 
conclusive, and, except upon a showing 
of fraud or malfeasance, or 
misrepresentation of a material fact: 

(1) The case shall not be reopened as 
to the matters agreed upon or the 
agreement modified by any officer, 
employee, or agent of the United States, 
and 

(2) In any suit, action, or proceeding, 
such agreement, or any determination, 
assessment, collection, payment, 
abatement, refund, or credit made in 
accordance therewith, shall not be 
annulled, modified, set aside, or 
disregarded. 


However, a closing agreement with 
respect to a taxable period ending 
subsequent to the date of the agreement 
is subject to any change in, or 
modification of, the law enacted 
subsequent to the date of the agreement 
and made applicable to such taxable 
period, and each closing agreement shall 
so recite. 

(d) Procedure with respect to closing 
agreements—{1) Submission of request. 
A request for a closing agreement which 
relates to a prior taxable period may be 
submitted at any time before a case with 
respect to the tax liability involved is 
filed with a court of the United States. 
The procedure with respect to requests 
for closing agreements shall be under 
such rules as may be prescribed from 
time to time by the Director in 


accordance with the regulations under 
this section. 

(2) Collection, credit, or refund. Any 
tax or deficiency in tax determined 
pursuant to a closing agreement shall be 
assessed and collected, and any 
overpayment determined pursuant 
thereto shall be credited or refunded, in 
accordance with the applicable 
provisions of law. 


(26 U.S.C. 7121) 


§ 70.486 Managerial review. 

If at any step in the collection process 
a taxpayer does not agree with an ATF 
employee under the authority of the 
regional director (compliance) or the 
Chief, Tax Processing Center, the 
taxpayer has the right to discuss the 
matter with the employee's immediate 
supervisor. The ATF employee will give 
the taxpayer the name and telephone 
number of the person to be contacted. 


§ 70.487 Taxpayer assistance orders. 

(a) Authority to issue. Upon 
application filed by a taxpayer, the 
Chief, Revenue Programs Division or the 
Assistant Chief, Revenue Programs 
Division may issue a Taxpayer 
Assistance Order, if, in the 
determination of that official, the 
taxpayer is suffering or about to suffer a 
significant hardship as a result of the 
manner in which provisions of 26 U.S.C. 
are being administered by the Bureau. 
Applications for Taxpayer Assistance 
Orders shall be prepared and filed in 
accordance with instructions available 
from the Revenue Programs Division, 
Bureau of Alcohol, Tobacco and 
Firearms, Washington, DC 20226. 

(b) Terms of a taxpayer assistance 
order. The terms of a Taxpayer 
Assistance Order may require ATF 

(1) To release any property of the 
taxpayer levied upon, or 

(2) To cease any action, or refrain 
from taking any action with respect to 
the taxpayer under any provision of law 
which is specifically described by.the 
Chief, Revenue Programs Division or the 
Assistant Chief, Revenue Programs 
Division in the Taxpayer Assistance 
Order. 

(c) Authority to modify or rescind. 
Any Taxpayer Assistance Order issued 
by an ATF official under this section 
may be modified or rescinded only by 
that official, or by any superior of such 
person. 

(d) Suspension of running of period of 
limitation. The running of any period of 
limitation with respect to any action 
described in paragraph (b) of this 
section shall be suspended for: 

(1) The period beginning on the date 
of the taxpayer's application under 
paragraph (a) of this section and ending 


on the date of ATF’s decision with 
respect to such application, and 

(2) Any period specified by ATF in a 
Taxpayer Assistance Order issued 
pursuant to such application. 

(e) Independent action by ATF 
official. Nothing in this section shall 
prevent the Chief, Revenue Programs 
Division or the Assistance Chief, 
Revenue Programs Division taking any 
action in the absence of an application 
under paragraph (a) of this section. (26 
U.S.C. 7811) 


PART 170—[AMENDED}) 


Par. 99. The authority citation for Part 
170 continues to read as follows: 

Authority: 26 U.S.C. 5001, 5002, 5064, 5111, 
5121, 5171, 5205, 5291, 5301,5362, 7805; 31 
U.S.C. 9304, 9306. 


§ 170.91 [Amended] 


Par. 100. Section 170.91 is amended by 
removing the reference to “26 CFR 
301.6091-1(b)” in the second sentence 
and replacing it with “§ 70.304 of this 
chapter”. 


PART 179—[ AMENDED] 


Par. 101. The authority citation for 
part 179 continues to read as follows: 

Authority: 5 U.S.C. 552a; 18 U.S.C. 926; 22 
U.S.C. 2778; 26 U.S.C. Chapter 53, 6091, 6511, 
6676, 6805, 7805; 27 U.S.C. 205; 44 U.S.C. 
3504(h), unless otherwise noted. 


§ 179.35 [Amended] 

Par. 102. Section 179.35(a) is amended 
by removing the reference to “§ 70.105” 
and replacing it with “§ 70.113”. 


PART 194—[ AMENDED] 


Par. 103. The authority citation for 
part 194 continues to read as follows: 

Authority: 26 U.S.C. 5001, 5002, 5025, 5111- 
5117, 5121-5124, 5142, 5143, 5145, 5146, 5205- 
5207, 5301, 5352, 5555, 5613, 5681, 5691, 6001, 
6011, 6051, 6061, 6065, 6071, 6091, 6109, 6311, 
6314, 6402, 6601, 6657, 6676, 6511, 7011, 7805. 


§ 194.106a [Amended] 


Par. 104. Section 194.106a is amended 
by removing the reference to “§ 70.105” 
and replacing it with “§ 70.113”. 


PART 197—{ AMENDED] 


Par. 105. The authority citation for 
part 197 continues to read as follows: 

Authority: 5 U.S.C. 552; 26 U.S.C. 5131-5134, 
6511, 6676, 7213, 7805; 31 U.S.C. 9301, 9303, 
9304, 9306. 


§ 197.5 [Amended] 

Par. 106. Section 197.5 is amended by 
removing the reference to “26 CFR 
301.7502 through 301.7503-1" and 
replacing it with “§§ 70.305 and 70.306 of 
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this chapter” under the definition of 
“Filed”. 
§ 197.29 [Amended] 

Par. 107. Section 197.29a(a) is 
amended by removing the reference to 
“§ 70.105” and replacing it with 
“§ 70.113”. 


PART 250—[ AMENDED] 


Par. 108. The authority citation for 
part 250 continues to read as follows: 

Authority: 19 U.S.C. 81(c); 26 U.S.C. 5001, 
5007, 5008, 5041, 5051, 5061, 5081, 5111, 5112, 
5114, 5121, 5122, 5124, 5131-5134, 5141, 5146, 
5207, 5232, 5271, 5276, 5301, 5314, 5555, 6001, 
6301, 6302, 6804, 7101, 7102, 7651, 7652, 7805; 
27 U.S.C. 203, 205; 31 U.S.C. 9301, 9303, 9304, 
9306. 


§250.112 [Amended] 

Par. 109. Section 250.112(c)(3) is 
amended by removing the reference to 
“§ 70.66” and replacing it with “§ 70.61 
of this chapter”. 


PART 270—[ AMENDED] 


Par. 110. The authority citation for 
part 270 continues to read as follows: 

Authority: 26 U.S.C. 5142, 5143, 5146, 5701, 
5703-5705, 5711-5713, 5721-5723, 5731, 5741, 
5751, 5753, 5761-5763, 6061, 6065, 6109, 6151, 
6301, 6302, 6311, 6313, 6402, 6404, 6423, 6676, 
6806, 7011, 7212, 7325, 7342, 7502, 7503, 7606, 
7805; 31 U.S.C. 9301, 9303, 9304, 9306. 


$270.34 [Amended] 

Par. 111. Section 270.34(a) is amended 
by removing the reference to “§ 70.105” 
and replacing it with “§ 70.113”. 
$270.166 [Amended] 


Par. 112. Section 270.166 is amended 
by removing the reference to “§ 70.66” 


and replacing it with “§ 70.61 of this 
chapter”. 


§270.168 [Amended] 

Par. 113. Section 270.168 is amended 
by removing the reference to “§ 70.68” 
and replacing it with ‘§ 70.61 of this 
chapter”. 


$270.169 [Amended] 

Par. 114. Section 270.169 is amended 
by removing the reference to “26 CFR 
301.6676-1" and replacing it with 
“§ 70.113 of this chapter”. 


PART 275—{AMENDED] 


Par. 115. The authority citation for 
part 275 continues to read as follows: 

Authority: 26 U.S.C. 5142, 5143, 5146, 5701, 
5703, 5704, 5705, 5708, 5722, 5723, 5741, 5761, 
5762, 5763, 6301, 6302, 6313, 6404, 7101, 7212, 
7342, 7606, 7652, 7805; 31 U.S.C. 9301, 9303, 
9304, 9306. 


§275.115 [Amended] 

Par. 116. Section 275.115 is amended 
by removing the reference to “§ 70.66” 
and replacing it with “§ 70.61 of this 
chapter”. 


PART 285—[ AMENDED] 


Par. 117. The authority citation for 
Part 285 continues to read as follows: 

Authority: 26 U.S.C. 5142, 5143, 5146, 5701, 
5703-5705, 5711, 5721-5723, 5741, 5751, 5753, 
5761-5763, 6061, 6065, 6109, 6302, 6402, 6404, 
6676, 6806, 7011, 7212, 7325, 7342, 7606, 7805; 
31 U.S.C. 9301, 9303, 9304, 9306. 


§285.29 [Amended] 

Par. 118. Section 285.29 is amended by 
removing the reference to “26 CFR 
301.6676-1" and replacing it with 
“§ 70.113 of this chapter”. 
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§285.30 [Amended] 


Par. 119, Section 285.30d(e)(1) is 
amended by removing the reference to 
§ 70.105 and replacing it with “§ 70.113”. 


PART 290—[AMENDED] 


Par. 120. The authority citation for 
part 290 continues to read as follows: 


Authority: 26 U.S.C. 5142, 5143, 5146, 5701, 
5703-5705, 5711-5713, 5721-5723, 5731, 5741, 
5751, 6061, 6065, 6151, 6402, 6404, 7011, 7212, 
7342, 7606, 7805; 31 U.S.C. 9301, 9302, 9304, 
9306. 


§290.34 [Amended] 
Par. 121. Section 290.34(a) is amended 


by removing the reference to “§ 70.105” 
and replacing it with “§ 70.113”. 


PART 296—[AMENDED] 


Par. 122. The authority citation for 
part 296 continues to read as follows: 
Authority: 31 U.S.C. 9304, 9306; 18 U.S.C. 


2341-2346; 26 U.S.C. 5708, 5751, 5761-5763, 
7805; 44 U.S.C. 3504(h); 49 U.S.C. 782. 


§296.7 [Amended] 

Par. 123. Section 296.7 is amended by 
removing the reference to “26 CFR 
301.6901-1(b)” and replacing it with 
“§ 70.304 of this chapter”. 

Signed: August 8, 1990. 
Stephen E. Higgins, 
Director. 

Approved: August 29, 1990. 
John P. Simpson, 
Acting Assistant Secretary (Enforcement). 
[FR Doc. 90-23802 Filed 11-13-90; 8:45 am] 
BILLING CODE 4810-31-M 
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DEPARTMENT OF LABOR 
Occupational Safety and Health 
Administration 


29 CFR Part 1926 
RIN 1218-AAS7 
[Docket No. S-207] 


Safety Standards for Stairways and 
Ladders Used in the Construction 
industry 

AGENCY: Occupational Safety and 


Health Administration, U.S. Department 
of Labor. 


ACTION: Final rule. 


summary: The Occupational Safety and 


Health Administration (OSHA) hereby 
amends its Construction Industry 
Standards by revising and relocating the 
existing provisions for stairways and 
ladders from existing Subpart L— 
Ladders and Scaffolds and Subpart M— 
Floors and Wali Openings, and 
Siairways, into subpart X. This final rule 
reformats the rules into a more logical 
grouping of topics. This revision also 
focuses on the principal hazards 
involved when working on stairways 
and ladders and eliminates what OSHA 
believes to be unnecessary and 
redundant provisions in the existing 
standards. The provisions of existing 
Subpart X—Effective Dates are deleted 
as they are no longer necessary. 
EFFECTIVE DATE: This revision of 
Subpart X becomes effective January 14, 
1931. 
ADDRESSES: In compliance with 28 
U.S.C. 2112(a), the Agency designates 
for receipt of petitions for review of the 
standard, the Associate Solicitor for 
Occupational Safety and Health, Office 
of the Solicitor, room S—4004, U.S. 
Department of Labor, 260 Constitution 
Avenue, NW., Washington, DC 20210. 
FOR FURTHER INFORMATION CONTACT: 
Mr. James Foster, U.S. Department of 
Labor, Occupational Safety and Health 
Administration, Office of Information 
and Consumer Affairs Room N3647, 200 
Constitution Avenue, NW., Washington, 
DC 20210, Telephone: (202) 523-8151. 
SUPPLEMENTARY INFORMATION: 
I. Background 

Congress amended the Contract Work 
Hours Standards Act (40 U.S.C. 327 et 
seg.) in 1969 by adding a new section 
107 (40 U.S.C. 333) to provide employees 
in the construction industry with a safer 
work environment and to reduce the 
frequency and severity of construction 
accidents and injuries. The amendment, 
commonly known as the Construction 
Safety Act (CSA) significantly 


strengthened employee protection by 
authorizing the promulgation of 
construction safety and health 
standards for employees of the building 
trades and construction industry 
working on federal and federally 
financed or federally assisted 
construction projects. Accordingly, the 
Secretary of Labor issued Safety and 
Health Regulations for Construction in 
29 CFR part 1518 (36 FR 7340, April 17, 
1971). 

The Occupational Safety and Health 
Act (the Act) (29 U.S.C. 651 et seg.), was 
enacted by Congress in 1970 and 
authorized the Secretary of Labor to 
adopt established federal standards 
issued under other statutes, including 
the CSA, as occupational safety and 
health standards. Accordingly, the 
Secretary of Labor adopted the 
Construction Standards, which had been 
issued under the CSA, as OSHA 
standards (36 FR 10466, May 29, 1971). 
The Safety and Health Regulations for 
Construction were subsequently 
redesignated as part 1926 (36 FR 25232, 
December 30, 1971). The standards 
addressing ladders (§ 1926.450 in 
subpart L) and stairways (§ 1926.501 in 
subpart M) were adopted as OSHA 
standards as part of this process. 

Section 6(a) of the Act authorized 
OSHA to adopt national consensus 
standards without rulemaking for the 
first two years after the Act took effect. 
This enabled the Agency to implement 
safety and health regulations much 
faster than would have been possible if 
OSHA had been required to conduct 
rulemaking. Many provisions of the 
existing standards for stairways and 
ladders were adopted from consensus 
standards during that period. 

The organizations which produce 
consensus standards expect that 
compliance will be voluntary, based on 
agreement among interested parties 
regarding the need for particular 
precautions. It is implicit that the 
primary concern of the standard- 
producing organizations is to improve 
the overall safety of a workplace by 
fostering compliance with the spirit, 
rather than the letter, of the consensus 
standards. On the other hand, OSHA 
standards, including those adopted from 
consensus standards, impose mandatory 
burdens, because of the Agency's 
statutory duty to require protection of 
employee safety and health. As noted 
elsewhere in this preamble, OSHA has 
carefully reviewed the ongoing efforts of 
nationally recognized standards- 
producing organizations to update 
pertinent consensus standards that were 
initially adopted for stairways and 
ladders under subparts L and M. 


In the course of reviewing 
information, such as the provisions of 
revised consensus standards, obtained 
by the Agency, OSHA became aware of 
the need to revise subparts L and M, 
including the provisions for ladders and 
stairways. In 1977, OSHA determined, 
after several meetings with the Advisory 
Committee on Construction Safety and 
Health {ACCSH) to review the 
provisions of subparts L and M, that a 
piecemeal approach to the revision of 
those provisions would not be 
acceptable. Therefore, a complete 
review of subparts L and M was begun. 
Since that time, ACCSH has reviewed 
these subparts several times and 
transcripts of these meetings, including 
recommendations, have been submitted 
to the Assistant Secretary. The 
transcripts are part of the public record 
(Ex. 1). The Committee's 
recommendations, and those of other 
interested parties, have been carefully 
analyzed in connection with the present 
rulemaking. Many of the changes in the 
final standard reflect the 
recommendations and suggestions of the 
Advisory Committee and interested 
persons. Relevant ACCSH comments 
are discussed below in the Summary 
and Explanation section. Committee 
discussions that were inconclusive or 
did not result in a specific 
recommendation have also been 
considered, but are not discussed in 
depth in this preamble. 

On November 25, 1986, OSHA 
proposed to revise the provisions of 
subparts L and M of the Construction 
Industry Standards that regulate ladders 
and stairways, respectively, and to 
relocate the revised provisions to 
subpart X (51 FR 42750). Concurrently, 
the Agency proposed to revise the 
standards in subparts L and M that 
cover scaffolds (51 FR 42680) and fall 
protection (51 FR 42718), respectively, in 
construction employment. The proposal 
established a period, ending February 
23, 1987, during which interested parties 
could submit written comments or 
request a hearing regarding the 
proposals. 

The period for submitting written 
comments and hearing requests was 
extended twice at the request of 
commenters. On February 26, 1987, 
OSHA extended that period until June 1, 
1987 (52 FR 5790). Then, on June 2, 1987, 
the Agency announced the extension of 
the period until August 14, 1987 (52 FR 
20616). OSHA received 45 comments in 
response to proposed subpart X. 

After reviewing and evaiuating the 
provisions for ladders and stairways, 
OSHA believes that certain provisions 
in the existing standards either are 
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redundant or ambiguous or are not 
clearly applied to all situations. Some 
provisions simply are not feasible in all 
situations, while others are 
unnecessarily detailed. To eliminate 
these problems, this rulemaking has 
focused on the principal hazards 
involved when working on stairways 
and ladders and eliminates provisions 
that OSHA believes are unnecessary. To 
the extent possible, the final rule has 
been written in performance-oriented 
language, so employers have the 
flexibility to implement compliance 
strategies that both protect employees 
from occupational hazards and minimize 
disruption of operations. 

To make it easier for employers and 
employees to find specific provisions, 
this final rule relocates the topics of 
stairways and ladders from subparts L 
and M to a revised subpart X titled 
“Stairways and Ladders.” The existing 
subpart X in part 1926, “Effective 
Dates,” is no longer needed as those 
effective dates have passed. Therefore, 
existing subpart X is being deleted and 
replaced with this new subpart X. 

On January 26, 1988, OSHA 
announced it would convene an 
informal public hearing beginning on 
March 22, 1988, to elicit additional input 
on specific issues related to stairways 
and ladders, scaffolds, and fall 
protection. The hearings were conducted 
on March 22 and 23, 1988, with 
Administrative Law Judge Joel Williams 
presiding. At the close of the hearings, 
Judge Williams set a period, ending May 
9, 1988, for the submission of additional 
comments and information. On August 
11, 1989, Judge Williams certified the 
rulemaking record, including the hearing 
transcript and all written submissions to 
the docket, thereby closing the record 
for this proceeding. OSHA received 45 
comments on this subpart in response to 
its NPRM and 18 comments in response 
to the hearing notice. A wide range of 
employees, businesses, trade 
associations, state governments, and 
other interested parties contributed to 
the development of this record. The 
Agency appreciates these efforts to help 
develop a rulemaking record that 
provides a sound basis for the 
promulgation of the final rule. 

Based on its review of the record, 
OSHA has determined that the revision 
and reorganization of the regulations for 
stairways and ladders are necessary to 
address the significant hazards, such as 
fall hazards, faced by employees who 
use stairways and ladders while 
performing construction work. The 
Agency has determined that compliance 
with the provisions of this standard will 


best ensure the safety of employees 
using stairways and ladders. 

OSHA believes that the clarified and 
reformatted language of the final rule 
will help employers to understand the 
requirements for stairways and ladders, 
and will improve safety by minimizing 
subjective interpretations of the 
provisions. 


Il. Hazards Involved 


Fall accidents resulting in injuries and 
fatalities continue to occur at 
construction sites despite the 
promulgation of the OSHA Construction 
Standards in 1971. Examination of 
available data indicates that these 
accidents are primarily the result of 
noncompliance with existing OSHA 
standards, and that the current 
standards, in general, properly address 
the stairway and ladder hazards 
confronted by construction workers. 
Nevertheless, upon reviewing 
compliance problems and public 
comments received since 1972, OSHA 
believes that the regulations addressing 
stairways and ladders need to be 
updated, reformatted, and clarified to 
provide employers with appropriate 
guidance and to make the standards 
easier to use and understand. OSHA 
believes that revision of these 
provisions will significantly increase 
employer compliance. 

Precise accident data for the entire 
construction industry are not available. 
However, based upon the 1987 BLS data 
that have been compiled, OSHA 
estimates that the annual number of 
injuries associated with falls from 
surfaces covered under subpart X is 
about 24,882. 

Although specific accident ratios 
cannot be projected for the 4.5 million 
construction workers potentially 
covered by subpart X, OSHA prepared 
the following statistical estimates to 
support proposed subpart X. 

¢ Ona yearly basis, OSHA estimated 
that as many as four fatalities, 5,360 
impact injuries, and 1,900 sprain or 
strain injuries occur on stairways used 
in construction (summary of Bureau of 
Labor Statistics data; Exs. 3-15 and 3- 
16); and 

© 65 percent of those injured in 
stairway accidents require medical 
treatment (Ex. 3-3, p. 150). 

In a Bureau of Labor Statistics study 
of 1,400 ladder accidents that resulted in 
injuries (Ex. 3-5), the following findings 
were made: 

© 23 percent of the accidents were in 
construction; 

© 42 percent of those injured were 
working on the ladder when the 
accident occurred; 


© 66 percent of those injured had not 
been trained in how to inspect ladders 
for defects before using them; 

© 4 percent of the ladders involved in 
the accidents did not have uniformly 
spaced steps; 

® 19 percent of the ladders involved in 
the accidents had one or more defects; 

© 39 percent of the ladders involved in 
the accidents had not been extended 
three feet above the landing level; 

© 53 percent of the non-self- 
supporting ladders had not been secured 
or braced at the bottom, and 61 percent 
had not been secured at the top; and 

© 53 percent of the ladders involved in 
the accidents broke during use. 

More recent information prepared for 
the final regulatory impact analysis (see 
section IV, below) indicates that a 
considerable number of accidents still 
occur. The following summarizes 
findings made in that analysis: 

¢ Ona yearly basis, OSHA estimated 
that as many as 36 fatalities and 24,882 
injuries occurred due to falls from 
stairways and ladders used in 
construction. 

© Ona yearly basis, OSHA estimated 
that there were 11,570 lost workday 
injuries and 13,312 non-lost workday 
injuries due to falls from stairways and 
ladders used in construction. 

Based on its analysis of the above 
data, and its field experience enforcing 
construction standards, the Agency has 
determined that employees using 
ladders and stairways in construction 
are exposed to a significant risk of harm. 
In addition, the above data suggest that 
compliance with the revised provisions 
would have prevented accidents more 
effectively than compliance with the 
existing standards. Consequently, 
OSHA believes that the revised 
standards are necessary to improve 
employee protection. OSHA has 
determined that the revised provisions 
in the final rule provide clearer guidance 
regarding employers’ duties and the 
appropriate measures for compliance. 

For a further discussion of accident 
rates and significance of risk, see 
section IV, Regulatory Impact 
Assessment and Regulatory Flexibility 
Analysis. 


Ill. Summary and Explanation of the 
Final Rule 


The following discussion, which 
tracks the final rule paragraph by 
paragraph, summarzies and explains the 
significant substantive changes that this 
final rule makes to the ladder provisions 
currently in subpart L and the stairway 
provisions currently in subpart M. The 
discussion also shows how the final rule 
differs from the proposed rule and 
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explains how OSHA determined what 
the final rule would require. In addition, 
the Agency received comments on 14 
separate specific issues raised in the 
preamble to the proposed rule and in the 
hearing notice. These issues are 
discussed with the appropriate 
provisions in this preamble. 

Section 6(b)(8) of the OSH Act 
requires OSHA to explain “why a rule 
promulgated by the Secretary differs 
substantially from an existing national 
consensus standard,” by publishing “a 
statement of the reasons why the rule as 
adopted will better effectuate the 
purposes of the Act than the national 
consensus standard.” In compliance 
with that requirement, the Agency has 
reviewed the standards proposed 
through this rulemaking with reference 
to the pertinent consensus standards. 
OSHA has discussed the relationship 
between individual regulatory 
provisions and the corresponding 
consensus standards in the Summary 
and Explanation of the final rule. This 
process was facilitated by the fact that 
the existing OSHA standards for 
stairways and ladders, the starting 
points for development of the proposed 
rule, are, in effect, the American 
National Standards Institute (ANSI) 
consensus standards that were in effect 
when OSHA was created. Therefore, 
even allowing for subsequent revisions 
to the ANSI standards and the Agency's 
consideration of a widely varied and 
substantial body of information in the 
rulemaking record, the requirements of 
the OSHA final rule would tend to 
resemble the corresponding provisions 
of the current ANSI standards. In a case 
where the Agency has determined that 
the pertinent ANSI language indicates 
appropriately what regulation is needed 
to protect employees from recognized 
hazards, the Summary and Explanation 
so indicates. Any case where the 
Agency has determined that the 
pertinent ANSI language would not 
provide appropriate guidance to 
employers is addressed in the Summary 
and Explanation. 

Subpart X—Siairways and Ladders. 
As the title states, new subpart X covers 
the topics of stairways and ladders. The 
subpart includes provisions for 
construction, inspection, maintenance, 
use, fall protection, and the training 
necessary for employees involved with 
stairway and ladder construction, use, 
and repair. 


Section 1926.1050 Scope, Application, 
and Definitions Applicable to This 
Subpart 

Paragraph (a) of § 1926.1050 states the 
scope and application of subpart X. The 
subpart applies to all stairways and 


ladders found in construction, alteration, 
repair (including painting and 
decorating), and demolition workplaces. 
OSHA notes that additional 
requirements for ladders used or with 
scaffolds will be set forth in revised 
subpart L—Scaffolds, which will be 
published at a later date. The final rule 
differs slightly from the proposal in that 
the references to § 1926.451 (c) and (d) in 
the proposal have been changed to the 
more appropriate reference, “subpart L,” 
to clarify the applicable regulation to 
which OSHA is referring. 

OSHA received one comment (Ex. 2- 
35) on § 1926.1050{a), “Scope.” The 
commenter recommended including 
“window cleaning” in the scope of 
subpart X. However, the Agency is not 
acting on this recommendation because 
such cleaning operations or services are 
covered by part 1910, General Industry 
Safety and Health Standards, not by 
part 1926, Construction Standards. 

Paragraph (b) of § 1926.1050 presents 
definitions for certain terms used in the 
standard. Three definitions in this final 
rulemaking (‘‘cleat,” “double-cleat 
ladder,” and “nosing”) are the same as 
those in the existing standard. Except 
where otherwise indicated, the proposed 
definitions have elicited no comments 
and are being promulgated as proposed. 
Some definitions have been reworded 
for uniformity with proposed provisions 
that were revised in the final rule, or for 
clarity, as noted in the discussion of the 
terms, below. The following terms have 
either been added to the final rule or 
reflect revisions of existing or proposed 
definitions, as noted. 

“Equivalent.” This term replaces the 
existing term “standard strength and 
construction.” It is used in the text of the 
standard to indicate the circumstances 
under which OSHA allows alternative 
means of complying with the standard. 
The definition states that the employer 
must demonstrate that an alternative 
means of compliance will provide a 
degree of safety that is either equal to or 
greater than that attained by using a 
method or item specified in the 
standard. OSHA's intent is to allow 
employers to use or design alternate 
methods or items that provide at least 
the same level of protection as that 
afforded by materials of equal strength 
aad construction. There were no 
comments submitted to the record 
regarding this term. 

“Extension trestle ladder.” This word 
is used to mean a self-supporting 
portable ladder, adjustable in length, 
consisting of a trestle ladder base and a 
vertically adjustable extension section, 
with a suitable means for locking the 
ladders together. (Ladders that meet the 


criteria set out in the pertinent 
consensus standards would be 
considered to be covered by this 
definition). OSHA has added this 
definition to the final rule to facilitate 
compliance with § 1926.1053(a)(3}{iii}, 
which sets the allowed range of rung 
spacing for extension trestle ladders. 

“Failure.” This word is used in 
performance-oriented provisions, such 
as § 1926.1052(c)(5) (which deals with 
stairrail strength). To ensure that the 
term would not be interpreted to mean 
only breakage or a physical separation 
of component parts, the proposed 
definition has been revised to make it 
clear that load the point where the 
structural members lost their ability to 
carry loads, is also considered to be 
failure. This is a change from the 
proposed wording that “Load refusal is 
the point where the ultimate strength is 
exceeded.” The change is made to 
clarify OSHA's intent. 

The one comment (Ex. 2-29) OSHA 
received concerning this definition 
expressed the view that OSHA should 
“[f}ind a better definition for ‘failure’ ” 
because “fl]Joad refusal is nebulous at 
best.” The commenter did not explain 
the basis for this concern or suggest 
alternative wording. OSHA notes that in 
some cases failure will be evidenced by 
breakage or separation of components 
that can be easily detected through 
visual inspection. In other cases the 
ability of a component to hold its rated 
load will be destroyed without any 
permanently visible breakage or 
separation. Such cases include 
situations where an object, such as a 
ladder siderail, buckles after it has been 
loaded to the point of collapse. The 
siderail will not support the load and 
will not return to its original shape when 
the load is removed. Although the 
siderail could be straightened, the fact 
that the rail has sustained severe 
damage and will easily bend again may 
not be visibly apparent. While such 
structural members may show no signs 
of breakage or separation, the prior 
damage precludes their future use. 
Given these circumstances, the Agency 
believes that the definition, as revised, 
provides the appropriate guidance to 
employers. 

“Fixed ladder.” This term refers to a 
ladder that, unlike a portable ladder, 
cannot be readily moved or carried 
because it is an integral part of a 
building or structure. The term “fixed 
ladder” was not defined in the proposal. 
A commenter (Ex. 2-29) and the ACCSH 
(Tr. 6/10/87, pp 19-23) suggested that 
OSHA add such a definition. OSHA 
agrees with the above suggestions and 
recognizes the need to state clearly the 
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types of ladders that may be used by 
construction workers. ; 

The final rule’s definition of fixed 
ladder is based on the definitions for 
“side-step” fixed ladder and “through” 
fixed ladder found in the ANSI A14.3- 
1984 Americal National Standard for 
Ladders-Fixed-Safety Requirements (Ex. 
3-13). OSHA notes that the existing 
standard regarding fixed ladders, 

§ 1926.450(a)(5), currently references the 
1956 edition of ANSI A14.3 (Ex. 3-10). 
Thus, the promulgation of this definition 
simply reflects the Agency’s interest in 
updating ANSI references and 
incorporating them directly into 
regulatory text. 

“Handrail.” The definition states that 
handrails are rails used to provide 
employees with a handhold for support. 
“Handrail” is defined in existing 
§ 1926.502(c) as “a bar or pipe supported 
on brackets from a wall or partition 
* * * (to provide) a handhold in case of 
tripping.” The revised definition 
recognizes there are handrails that are 
adequate even though they are not wall- 
or partition-mounted bars or pipes and 
are not used solely to protect employees 
if they were to trip. For example, OSHA 
has determined that the top rail of a 
stairrail system may serve as a handrail 
when installed according to new 
§ 1926.1052(c){7). 

“Individual-rung/step ladders” means 
ladders without a side rail or center rail 
support. Such ladders are made by 
mounting individual steps or rungs 
directly to the side or wall of the 
structure. In the final rule; the term has 
been defined to clarify the difference 
from other types of fixed ladders for the 
design criteria of the rungs. 

“Job-made ladder.” Existing 
§ 1926.450(b) presents requirements for 
‘‘job-made ladders”, but only implicitly 
defines the term. The term appeared in 
§ 1926.1053({b)(5) and Issue #4 of the 
NPRM, but was not defined in the 
proposal. Job-made ladders are those 
built by employees, typically at the 
jobsite (custom-made) for a particular 
application, rather than manufactured 
commercially for general sale. The term 
is being defined in the final rule in 
response to a suggestion in a written 
comment (Ex. 2-29) to add a definition 
for this type of ladder. OSHA recognizes 
the need to state clearly what the types 
of ladders are addressed by particular 
provisions of this standard. This new 
definition reflects features listed in 
paragraph 1.3 of ANSI A14.4-1979, 
Safety Requirements for Job-made 
Ladders (Ex. 3-14), and the Agency's 
understanding of what the term means 
as used in existing § 1926.450(b). 

In addition, another comment (Ex. 2- 
18) stated that § 1926.1053(a)(5), which 


addresses individual-rung ladders, 
should not apply to job-made ladders. In 
response to this comment, OSHA has 
determined that the definition of job- 
made ladders should exclude individual- 
rung/step ladders to be consistent with 
§ 1926.1053(b)(5)(ii) of the final rule. 
Therefore, the Agency is promulgating 
this definition as part of the final rule. 

“Lower levels.” This term, not found 
in the existing OSHA standards, is being 
added for the sake of clarity and uses 
examples of the areas to which an 
employee could fall. The term does not 
apply to the surface on which the 
employee is working and from which the 
employee could fall. 

“Maximum intended load.” This new 
term means the total load of all 
employees, equipment, tools, materials, 
transmitted loads, and other loads. The 
term is used in § 1926.1053({a)(1) to state 
clearly the types of loads that must be 
considered when building a ladder, and 
is used in § 1926.1053(b)(3) to limit the 
amount of load that may be placed on a 
ladder. 

The Agency received one comment 
(Ex. 2-39) relating to the definition in 
paragraph (b) for ‘maximum intended 
load” proposing that OSHA add a 
definition for “duty rating.” The 
commenter envisioned using the new 
term in conjunction with the definition 
of “maximum intended load,” to use 
with labels and markings on the ladder 
that give the “ladder's rated capacity.” 
The Agency has determined, however, 
that the pertinent proposed provisions, 
including the definition of “maximum 
intended load,” provide the appropriate 
regulation for ladders, so that it is 
unnecessary to define or use the term 
“duty rating.” Therefore, OSHA is 
declining to adopt this suggested 
definition in the final rule. 

“Point of access.” This new term 
means all areas such as doorways, 
passageways, stairway openings, 
studded walls, and temporary openings, 
that are used by employees for work- 
related passage from one area or level to 
another. The term is used in 
§ 1926.1051(a) of this subpart to indicate 
where a stairway or ladder must be 
provided when there is a break in 
elevation, and includes permanent and 
temporary travel ways. This definition, 
which was not set out in the proposed 
rule, has been added in response to the 
ACCSH discussion concerning Issue #2 
of the specific issues raised in the 
proposal (Tr. 6-9-87, pp. 233-243, and 6- 
10-87, pp. 3-6). It is intended to state 
clearly what OSHA meant when it 
proposed § 1926.1051(a). 

“Portable ladder.” This term refers to 
a ladder that, unlike a fixed ladder, can 
readily be moved or carried. This term 


was not defined in the proposal. As 
discussed above, the Agency is adding a 
definition for “fixed ladder” to 

§ 1926.1050(b) in response to a request 
from a commenter. OSHA is also adding 
this definition of “portable ladder” to 
state clearly the distinction between 
fixed and portable ladders. This 
definition is consistent with the 
definitions of “portable ladder”; that 
appear in the current editions of the 
pertinent ANSI standards. (A14.1-1982 
and A14.2-1982). 

Again, OSHA recognizes a need to 
clarify the types of ladders that are 
addressed by specific paragraphs in this 
subpart and therefore promulgates this 
definition. 

“Riser height.” This term replaces 
“rise,” which was defined in existing 
§ 1926.502(g). The existing and proposed 
definitions were identical. The 
definition, as promulgated, has been 
amended to clarify that OSHA intends 
for employers to take the distance 
between treads and/or platforms/ 
landings and the next higher tread and/ 
or platform/landing into account when 
measuring riser height dimensions. For 
the purpose of this standard, the term 
“tread” used in the new definition 
includes platforms and landings. In 
response to a comment concerning the 
definition of “tread depth” (“tread 
width” in the proposed rule), discussed 
further below, the Agency has also 
added a matching explanation of a 
stairstep tread’s horizontal dimensional 
components. 

One commenter (Ex. 2-27) suggested 
that the definition of “open riser” from 
the draft of the proposed ANSI A12.64 
standard covering safety requirements 
for workplace floor openings, stairs, and 
railing systems, “should be included as 
more descriptive.” However, the 
commenter did not provide a rationale 
for this suggestion. Under the most 
recent ANSI A12.64 draft, the term 
“open riser” means the “space between 
the treads of stairs without upright 
members.” OSHA notes that the term 
“riser height” is used in a provision of 
the revised standard, § 1926.1052(a)(3), 
which concerns itself solely with the 
uniformity of stairway dimensions. The 
Agency has not concerned itself with 
the distinction between risers that are 
open and those that are not because it is 
not directly relevant to safety. 
Therefore, OSHA believes there is no 
need to explain further or expand the 
terminology concerning this aspect of 
the standard and therefore declines to 
adopt the term “open riser.” The new 
term, “riser height,” comes directly from 
the wording in § 1926.1052(a)(3) of the 
proposal. 
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“Side-step fixed ladder.” This term 
describes the kind of fixed ladder from 
which a person getting off at the top has 
to step to the side of the ladder to reach 
the landing. This type of ladder was not 
defined in the proposed rulemaking for 
subpart X but was used in § 1926.1053(a) 
(26) and (28) of the proposal. The 
definition is based on ANSI A14.3-1984 
(Ex. 3-13). 

“Single-cleat ladder.” The existing 
definition from § 1926.452(a)}(2) is 
expanded to include ladders with side 
rails that are joined together with rungs 
and steps, as well as ladders with side 
rails that are joined by cleats. The 
revised definition reflects OSHA's belief 
that rungs and steps can also be safely 
used to join side rails. The term single- 
cleat ladder is retained because that is 
the term in general use by industry. 

“Single-rail ladder.” This term 
describes a type of portable ladder that 
has only one rail, instead of the two or 
more rails used on other ladders. This 
definition, while not in the proposed 
rule, has been added in response to 
comments (Exs. 2-12, 2-19 and 2-35) and 
an ACCSH recommendation (Tr. 6-9-87, 
p. 243) relating to Issue #3 of the 
proposal. Under that issue, OSHA 
requested comment on a possible 
prohibition of the use of this type of 
ladder, based on paragraph 5.2.10 of 
A14.1-1968 (Ex. 3-8), and a reference to 
that standard in existing 
§ 1926.450(a)(3). The Agency noted that 
existing § 1926.450(a)(3) effectively bars 
the use of single-rail ladders and asked 
whether or not such ladders should 
continue to be prohibited. Based on the 
comments received for Issue #3, OSHA 
is explicitly retaining the prohibition on 
the use of single-rail ladders, under 
§ 1926.1053(b)(19). The Agency 
recognizes that the definition of “single- 
rail ladder” is needed to state clearly 
the types of ladders that are covered by 
that prohibition, and therefore 
promulgates this definition. 

“Spiral stairway.” This term describes 
stairways that wind around a vertical 
pole in a cylindrical space. The term, 
although not defined in the proposal, 
was used in two paragraphs in proposed 
subpart X concerning spiral stairways, 
§$§ 1926.1051(a)(1) and 1926.1052(a)(2). A 
commenter (Ex. 2-27) noted that OSHA 
had not proposed a definition for this 
term. OSHA recognized a need to clarify 
what type of stairway the Agency was 
referring to in the two paragraphs from 
the proposed rule that mentioned spiral 
stairways. Therefore, the Agency is 
—_ this definition in the final 

e. 

“Stairrail system.” This term replaces 
“stair railing,” which was defined in 
existing § 1926.502(i). “Stair railing” has 


apparently been incorrectly understood 
by some persons as referring only to the 
top member of the required vertical 
barrier. The revised definition also 
clearly incorporates OSHA's 
determination, reflected in proposed 

§ 1926.1052(c), that the top surface of a 
stairrail system may also serve as a 
handrail. The final rule is identical to 
the proposed rule. 

“Step stool (ladder type).” This term 
describes a self-supporting, foldable, 
portable ladder, nonadjustable in length, 
32 inches or less in overall size, with flat 
steps and without a pail shelf, designed 
to be climbed on the ladder top cap as 
well as all steps. The side rails may 
continue above the top cap. (Step stools 
that meet the criteria set out in the 
pertinent consensus standards would be 
considered to be covered by this 
definition.) OSHA has added this 
definition to the final rule to facilitate 
compliance with § 1926.1053(a)(3)(iii), 
which sets the allowed range of rung 
spacing for step stools. 

“Through fixed ladder.” This term 
describes the kind of fixed ladder from 
which a person getting off at the top has 
to step between the ladder’s side rails to 
reach the landing. This term, though not 
defined in the proposed rule, was used 
in proposed § 1926.1053(a) (18), (26), and 
(27). A commenter (Ex. 2-14) indicated 
that, without a definition, this term was 
unclear. The definition in this final rule 
is based on the ANSI A14.3-1984 (Ex. 3- 
13) definition for such ladders. 

“Tread depth.” This term describes 
the distance, from front to back, of a 
horizontal stairstep surface (that is, the 
area intended to be used to walk on). 
The language in the final rule is 
essentially indentical with that in 
existing § 1926.502(n) and in the 
proposal. The term has been changed 
from tread “width” to tread “depth,” in 
response to a suggestion in the one 
comment (Ex. 2-8) OSHA received 
regarding the definition. The commenter 
stated that “[i]t is ludicrous to describe 
a stairway [that is] 60 inches wide, for 
example, as having a tread width of 10 
inches.” In response to the comment, 
OSHA notes that tread depth is 
measured in the direction of travel. 

“Unprotected sides and edges.” This 
term refers to areas where there is no 
wall or guardrail system 39 inches or 
more in height, or where there is no 
stairrail system 36 inches or more in 
height. This definition is consistent with 
the term as used in existing 
§ 1926.502(p)(8) (which explains the 
terms used in existing § 1926.500(g), for 
guarding low-pitched roof perimeters 
during built-up roofing work) and in 
proposed § 1926.500(b) in subpart M- 
Fall Protection (which expands the 


coverage of the existing provision to all 
surfaces regulated by Subpart M). 

The following existing definitions are 
deleted because they are not used in the 
new subpart: Existing § 1926.502(h) 
“stair platform” and existing 
§ 1926.502(i) “stair, stairways.” 

OSHA has used the term “competent 
person” in subpart X as it is defined in 
existing § 1926.32(f). Under that 
definition, a competent person can 
recognize hazards, knows how to 
control them, and has the authority to 
implement the appropriate hazard 
control measures. OSHA notes that a 
competent person will have certain 
skills, knowledge, and authority 
depending on the work situation 
confronted. Therefore, someone may be 
a competent person for the purpose of 
compliance with one standard, but not 
for the purposes of another standard. 

The Agency further notes that existing 
§ 1926.20(b)(2) requires employers to 
have competent persons perform 
frequent and regular inspections of the 
job sites, materials, and equipment. The 
Agency has included the term competent 
person in the final rule, where justified 
by the record, to underscore the existing 
requirement and provide clear guidance 
to employers. 


Section 1926.1051 General 
Requirements 


This section specifies where 
stairways and ladders are to be 
provided so that employees have safe 
means of access between levels. 

The introductory text of § 1926.1051(a) 
requires that wherever there is a 
personnel point of access with no ramp, 
runway, sloped embankment, or 
personnel hoist, and the break in 
elevation is 19 inches or more, a ladder 
or stairway must be provided. In the 
final rule, the words “where there is” 
have been removed the second time 
they appeared. The provision, as 
promulgated, is essentially identical 
with the pertinent existing and proposed 
provisions, except that the final rule 
specifies the minimum break in 
elevation, 19 inches, at which point a 
means of access between levels is 
required. Existing § 1926.450(a)(1), like 
proposed § 1926.1051(a), requires a 
means of access at all breaks in 
elevation. By contrast, OSHA notes that 
existing § 1926.501(a) requires a 
stairway, ladder, or ramp only where 
the structure is two or more floors (20 
feet) high. This provision only indicates 
that ladders are an acceptable means of 
access to those structures. It does not 
establish 20 feet as the minimum height 
at which ladders must be provided. The 
Agency has maintained consistently that 
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existing § 1926.450, not existing 

§ 1926.501, establishes requirements for 
the use of ladders in construction work, 
and carries this coverage forward in the 
revised standard. OSHA anticipates that 
one of the benefits of this rulemaking 
will be the elimination of any apparent 
inconsistency between the existing 
standards. 

OSHA requested public comment in 
Issue #2 of the NPRM regarding the 
height above which the Agency should 

‘require employers to provide a means of 
access. OSHA noted that one suggestion 
was to require a ladder, stairway, 
runway or ramp wherever there is a 
break in elevation of at least 19 inches, 
or the equivalent of two standard (9%- 
inch) steps. The Agency points out that 
this was derived from table D-1, which 
appears in existing § 1910.24(e), 
regarding fixed industrial steps. 

Eight commenters responsed to the 
issue. Two (Exs. 2-12 and 2-23) favored 
the suggested 19-inch provison. Two 
others (Exs. 2-29 and 2-35) suggested 
using 24 inches. One commenter (Ex. 2- 
25) backed a 10-foot limit; and three 
others (Exs. 2-11, 2-31, and 2-37) 
wanted the existing standards retained. 
without change. In addition to the eight 
commenters who responded to Issue #2, 
two commenters (Exs. 2-1 and 2-24) 
provided input directed at this 
paragraph. One of these commenters 
(Ex. 2-1) suggested using a height of 3 
feet, and the other (Ex. 2-24) indicated a 
preference for 2 feet. The ACCSH 
recommended a 10-inch height limit as 
the appropriate point at which to require 
ladders, stairways, runways, or ramps 
for general and work points of access, 
entrances, and exits (Tr. 6/9/87, pp. 233- 
243 and 6/10/87, pp. 3-6). 

The two commenters who offered 24 
inches as an alternative did not provide 
data or details for their choice (one of 
those two (Ex. 2-35) suggested using two 
standard steps at breaks in elevation). 
The three respondents who wanted to 
retain the existing standards without 
change indicated that the regulations do 
not specify a height requirement and 
thus provide flexibility. However, OSHA 
disagrees, as § 1926.450(a)(1) requires 
that a stairway, ramp, runway, or ladder 
be provided to “all elevations.” The 
ACCSH recommended a 10-inch limit in 
contrast with 24 inches in terms of 
providing for emergency escape. In that 
light, OSHA does not consider the 
ACCSH recommendation a direct 
dismissal of the suggested 19-inch limit 
requirement for a means of access. Once 
a means of access is provided, the 
required 94-inch step height differs 
only slightly from the ACCSH’s 
suggestion of 10 inches. 


OSHA chose 19 inches, the equivalent 
height of two standard steps, as a 
middle ground that clarifies, in 
performance language, the point at 
which a means of access must be used. 
The 19-inch height limit provides a fairly 
easy climb for employees, who will 
often be carrying some burden or piece 
of equipment and thus may be unable to 
readily pull or push themselves up or 
down a higher elevation break. If further 
provides for entry and exit in an 
emergency. 

Accordingly, after consideration of 
these comments and in light of the 
ACCSH discussion, OSHA is amending 
§ 1926.1051(a) to require a stairway or 
ladder at all personnel points of access 
where there is a break in elevation of 19 
inches or more and no ramp, runway, 
sloped embankment or personnel hoist 
is provided. Also, in the final rule, 
OSHA has clarified the paragraph to 
avoid the misconception that the 
provision addresses two independent 
criteria for providing a stairway or 
ladder. The Agency intends for the 
introductory text of § 1926.1051(a) to 
apply to personnel points of access 
where there is both a break in elevation 
and an absence of other enumerated 
means of crossing the break. 

The Agency, therefore, is 
promulgating the introductory text of 
pararaph (a) as amended. 

Under paragraph (a)(1) employees 
shall not use any spiral stairway during 
construction when such stairway will 
not be a permanent part of a structure. 
This requirement is essentially the same 
as existing § 1926.501(m), except the 
language has been changed to clarify 
that a stairway that will be a permanent 
part of the installation may be used for 
access. 

OSHA received two comments (Exs. 
2-8 and 2-27) about proposed paragraph 
(a)(1). In response to one of these 
comments (Ex. 2-8), the Agency has 
amended the standard to remove the 
proposed exemption allowing the use of 
temporary spiral stairways where they 
provide the only practical means of 
access during construction. The Agency 
has removed the words “after 
completion of the structure” and 
removed the phrase “except where they 
provide the only practical means of 
access during construction. 

CAL/OSHA (Ex. 2-8) stated that the 
exception for temporary spiral stairways 
should be deleted because: 

Spiral stairs have an inherent hazard in 
that the tread depth is not uniform across the 
whole width of the tread. This makes for 
hazardous footing, and could lead to injuries 
due to slipping or missing a tread completely 
in the process of climbing or descending the 
stairs. 


OSHA notes that, while CAL/OSHA 
objects only to the use of temporary 
spiral stairs, the concern raised by the 
commenter applies to both the 
permanent and temporary ladders. 
OSHA has determined that spiral 
stairways that are permanently installed 
and that comply with subpart X, 
especially § 1926.1052, will afford safe 
means of access for employees. Upon 
consideration of the CAL/OSHA 
comment, the Agency agrees that the 
use of spiral stairways that will not be 
made a permanent part of the structure 
should not be permitted. In particular, 
OSHA has determined that there would 
always be a mutual alternative means of 
access available. Therefore, OSHA 
believes that there are not situations 
where the exception would be 
appropriate. In addition, the Agency 
believes that efforts to comply with the 
other provisions of subpart X will not 
control the hazards that concern CAL/ 
OSHA regarding those spiral stairs that 
will not be a permanent part of the 
structure. Therefore, OSHA has made 
the recommended deletion. 

In response to the other comment (Ex. 
2-27), OSHA is adding a definition of 
“spiral stariway” under § 1926.1050(b), 
as discussed above. That comment also 
pointed out that the proposal did not 
explicitly cover permanent installation 
of spiral stairways. OSHA believes that 
paragraph (a)(1) as changed, provides 
sufficient guidance. 

Therefore, the Agency is promulgating 
paragraph (a)(1) as amended. 

Paragraph (a)(2) requires that when 
ladders either provide the only means of 
access for 25 or more employees, or 
serve simultaneous two-way traffic, 
either those ladders must be double- 
cleated or two or more separate ladders 
must be used. This is based on existing 
§ 1926.450(b)(1), which covers job-made 
ladders. The existing paragraph 
provides only for the use of double- 
cleated ladders. The final rule 
recognizes the alternative of using two 
or more ladders. The language of the 
final rule is identical to that in the 
proposal. 

Paragraphs (a) (3) and (4) are new 
requirements addressing the necessity to 
keep points of access open to permit the 
free passage of employees. These 
provisions were not in the proposal. 
OSHA added these provisions to the 
standard in response to the ACCSH 
discussion about Issue #2 (Tr. 6/9/87, 
pp. 233-243), concerning means of 
access at breaks in elevation, and to 
ensure that the Agency’s intent in 
proposing paragraph (a) is clearly 
understood. Under paragraph (a)(3), 
when buildings or structures have a 
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single point of access, the access-way 
shall be kept clear for employee passage 
or a second point of access shall be 
provided. This can occur, for example, 
~vhen a scaffold is erected in a stairway 
to do finishing work. Such a scaffold 
would block the exit so another means 
of access such as a ladder, is necessary. 
Paragraph (a)(4) further clarifies 
OSHA's intention to require open access 
for employee passage in buildings or 
structures with two or more more points 
of access. 

The ACCSH addressed the need to 
keep points of access open while the 
members were discussing the question 
of what should be considered an 
appropriate minimum height at which to 
require a ladder, stairway, runway, or 
ramp. OSHA believes that the added 
requirements were implicit in proposed 
paragraph (a). Indeed, the purpose for 
which OSHA is requiring stairways and 
ladders would be defeated if employees 
were denied free passage through 
personnel points of access to those 
stairways and ladders. Accordingly, 
during the ACCSH review of Issue #2 on 
June 9, 1987 (Tr. 6/9/87, pp. 233-243), 
OSHA stated that keeping points of 
access open was an element of 
compliance with proposed paragraph 
(a). The ACCSH, in turn, recommended 
that OSHA expressly require open 
access. The Agency agrees that adding 
explicit regulatory language will provide 
the clearest guidance to employers. 
Accordingly, OSHA is promulgating 
paragraphs (a) (3) and (4) as discussed 
above. 

Paragraph (b) requires employers to 
provide and install all stairway and 
ladder fall protection systems required 
by this subpart and to comply with all 
other pertinent requirements of this 
subpart before employees begin the 
work that necessitates the installation 
and use of stairways, ladders, and their 
respective fall protection systems. 
Compliance with paragraph (b) will 
ensure that work activities involving the 
use of stairways and ladders to reach 
other levels do not begin until the ladder 
or stairway is safe to use. OSHA has 
made minor editorial changes in the 
proposal in response to a comment (Ex. 
2-24) that the provisions are too 
restrictive (noting that ladders are often 
used to install fall protection equipment) 
and a comment (Ex. 2-27) requesting 
clarification. As revised, paragraph (b) 
distinguishes clearly between the work 
required to install fall protection 
systems on stairways and ladders and 
the work employees perform once those 
systems have been installed. 

OSHA is therefore promulgating 
paragraph (b) as amended. 


Section 1926.1052 Stairways 


This section specifies the 
requirements for all stairways used by 
construction employees. 

Paragraph (a) sets forth the general 
requirements for the construction of 
stairways. Paragraph (a)(1) requires 
stairs that will not be a permanent part 
of the structure on which construction 
work is performed to have landings at 
least 30 inches long and at least 22 
inches wide at every 12 feet or less of 
vertical rise. Except for the provision 
about the width dimension and where a 
minor amendment was made for the 
sake of clarity, the final rule is identical 
to the proposed rule. This requirement is 
the same as existing § 1926.501(i), except 
the existing term “temporary stairs” has 
been deleted and the phrase “stairways 
that will not be a permanent part of the 
structure on which construction work is 
being performed” has been added to 
ensure that the requirement is clearly 
understood. For the final rule, the 
Agency believes it is appropriate to set 
out a minimum width for stairways, 
based on § 1910.24(d) of OSHA’s 
existing general industry standards for 
fixed industrial stairs. The Agency does 
not consider this to be a substantive 
amendment and believes that providing 
this regulatory language was implicit in 
the proposal and will give employers 
necessary guidance. 

OSHA did not receive any comments 
regarding paragraph (a)(1). Therefore, 
the Agency promulgates 
§ 1926.1052(a)(1) with the changes noted 
above. 

Paragraph (a)(2) requires stairs to be 
installed at an angle between 30 and 50 
degrees from horizontal. This 
requirement is the same as existing 
§ 1926.501(j) and the proposed rule. 

Paragraph (a)(3) requires riser height 
and tread depth to be uniform, within % 
inch, for each flight of stairs, including 
any foundation structure that serves as 
a tread of the stairway. This is the same 
requirement as the proposed rule and 
existing § 1926.501(k), except that the 
term “tread width” has been changed to 
“tread depth,” and OSHA has clarified, 
in response to comments discussed 
below, the extent to which riser height 
or tread depth can vary from the 
“uniform dimensions.” The change from 
“width” to “depth” matches the change 
made in § 1926.1050(b) for the definition 
of “tread depth,” again reflecting a 
recommendation from CAL/OSHA (Ex. 
2-8). 

Two commenters (Exs. 2-8 and 2-24) 
replied to proposed paragraph (a)(3). 
Neither indicated they disagreed with 
the standard, but they suggested that the 
provisions should allow for minor 


variations. In particular, CAL/OSHA 
(Ex. 2-8) suggested that the Agency limit 
variations to %-inch. OSHA agrees that 
the standard should allow for minor 
variation from uniformity and has 
determined that the suggested limit is 
appropriate. Accordingly, OSHA has 
added a new sentence spelling out that 
such variations should not be more than 
¥%,-inch in any stairway system. 

Paragraph (a)(4) requires that 
platforms be provided wherever a door 
or gate opens onto a stairway, and that 
the swing of the door not reduce the 
effective width of the platform to less 
than 20 inches. This requirement is the 
same as existing § 1926.500(b)(9) and the 
proposed rule. OSHA did not receive 
any comments regarding paragraph 
(a)(4). 

Paragraph (a)(5) requires metal pan 
landings and metal pan treads to be 
secured in place before filling. This is 
based on the requirement to secure only 
metal pan landings, found in existing 
§ 1926.501(h) and the proposed rule. In 
response to a comment, the final rule 
incorporates a requirement that metal 
pan treads also be secured. 

The sole commenter (Ex. 2-8) who 
addressed paragraph (a)(5) suggested 
OSHA add the words “and metal pan 
treads” following “metal pan landings,” 
because of the danger of displacement 
posed by unsecured metal pan steps. 
The Agency agrees and has made this 
change to the paragraph. 

Therefore, OSHA is promulgating 
§ 1926.1052(a)(5) as amended. 

Paragraph (a)(6) requires all parts of 
stairways to be free of hazardous 
projections, such as protruding nails. 
This requirement is the same as existing 
§ 1926.501(c) and the proposal. No 
comments were submitted regarding 
paragraph (a)(6). 

Paragraph (a)(7) requires that slippery 
conditions on stairs be eliminated 
before stairways can be used to reach 
other levels. This requirement is similar 
to existing § 1926.501(e) and the 
proposed rule, except that the final rule 
requires the employer to eliminate the 
hazard before allowing use of the 
stairway to reach other levels, instead of 
requiring that the hazard be eliminated 
as soon as possible. 

The one commenter (Ex. 2-1) who 
addressed proposed paragraph (a)(7) 
suggested that “as soon as possible” be 
replaced with the phrase “before the 
stairways are utilized for general use,” 
because the commenter believed that 
“the proposal as written would be 
unenforceable and too restrictive.” In 
response to this comment, the Agency 
has reworded the provision to provide 
clearer guidance, as noted above. 
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Paragraph (b) of § 1926.1052 contains 
rules relating to temporary treads and 
landings used on stairways. 

Paragraph (b)(1) prohibits foot traffic 
on stairways with pan stairs that have 
not received their permanent fillings 
unless they have been temporarily fitted 
with wood or other solid material up to 
the top edge of each pan. This 
requirement clarifies existing 
§ 1926.501(f). In addition, paragraph 
(b)(1) requires that such temporary 
treads and landings must be replaced 
when they are worn below the level of 
the top edge of the pan, so that 
employees are not endangered while 
using stairs on which permanent treads 
and landings have not yet been 
installed. As in the existing standard, 
temporary treads and landings are not 
required during construction of the 
stairway itself. 

The one commenter (Ex. 2-33) who 
- addressed this paragraph recommended 
modifying the paragraph to add 
language specifying that the full width of 
the tread opening be filled and that the 
fill material extend ¥% inch above the 
nosing. The commenter based the %4- 
inch recommendation on concern that 
employees may be injured while 
walking on temporary stairs because the 
metal pans may have “give,” which 
would expose the metal nosing as a 
tripping hazard for wet work shoes. 
OSHA points out that the provisions in 
paragraph (b)(3) already addresses the 
requirement for filling the full width and 
depth of the tread. OSHA has also 
decided not to adopt the 
recommendation that the fill material 
extend ¥% inch above the nosing because 
the Agency believes that the provisions 
as proposed provide adequate employee 
protection. In addition, the commenter 
suggested that the words “wood or 
other” be added to describe more 
clearly the type of acceptable solid 
material that would be usable in a 
temporary arrangement for the filling. 
OSHA agrees with this suggestion and 
has modified the proposed provision 
accordingly, because the Agency 
believes that providing an example 
(wood) of acceptable fill material will 
help employers comply with the 
requirements of paragraph (b)(1). 

After considering the comments 
received in response to proposed 
paragraph (b)(1), OSHA is promulgating 
paragraph (b)(1) as revised. 

Paragraph (b)(2), which is a new 
provision, requires skeleton metal stairs 
to be provided with temporary treads 
and landings prior to any foot traffic if 
the permanent treads or landings are not 
be be placed until a later date. 

Public comment was requested under 
Issue #10 of the proposed rule (51 FR 


42759) regarding the adequacy of or 
need for § 1926.1052(b) (1) and (2). Both 
commenters responding to the issue 
(Exs. 2-23 and 2-29) expressed approval 
of the proposed provisions. One of the 
commenters (Ex. 2-29) also stated that 
the rule regarding metal pan-type 
stairways should be written as a 
performance standard, but did not give 
any specific information on what 
revisions were needed. In addition, the 
ACCSH recommended (Tr. 6/9/87, pp. 
268-269) that OSHA prohibit the use of 
skeleton stairs “until either temporary or 
permanent treads and landings are 
installed.” 

In view of the comments and ACCSH 
recommendation, OSHA is promulgating 
praragraph (b)(2) as proposed. 

Paragraph (b)(3) requires that treads 
be made of wood or other solid material, 
for temporary service on a stairway (i.e., 
to fill a metal stair pan for temporary 
use prior to concrete placement) and 
that the treads be the full width and 
depth of the stair. The final rule is 
basically the same as the proposal and 
existing § 1926.501(g), except that the 
term “wood treads” has been changed 
to “treads, made of wood or other solid 
material” to state clearly that other solid 
materials can be used. In addition, the 
Agency has changed the words “full 
width” to read “installed the full width 
and depth of the stair,” so that the 
provision reflects OSHA's determination 
that a stair pan must be filled in 
completely. Although no commenters 
directly addressed paragraph (b)(3), 
OSHA has modified the final rule 
slightly to be consistent with changes 
made to paragraphs (b) (1) and (2) of 
this section and to clarify the regulatory 
intent. For the reasons discussed above, 
OSHA is promulgating paragraph (b)(3) 
as amended. 

Two existing provisions pertaining to 
stairways, paragraphs (d) and (1) of 
§ 1926.501, are not being incorporated 
into this revision of subpart X because 
they are redundant with other 
provisions in the construction standards. 
Existing § 1926.501(d) requires debris 
removal on and under stairways. This is 
already required by existing 
§ 1926.25(a), Housekeeping. Similarly, 
existing § 1926.501(1), requiring 
illumination of stairways, simply 
references existing § 1926.56, 
Illumination. OSHA received no 
comments on those proposed deletions. 
Therefore, the Agency is deleting 
existing § 1926.501 (d) and (1). 

Paragraph (c) of § 1926.1052 sets forth 
the requirements for stairrails and 
handrails. It replaces existing 
§ 1926.501(b), which requires stairway 
railings and guardrails to meet the 
requirements for stairway railings and 


BEST COPY AVAILABLE 


guards and for standard specifications 
that appear in existing § 1926.500 (f) and 
(g), respectively. As a minor editorial 
change in the final rule, OSHA has 
deleted the phrase “regardless of their 
height above lower levels” from the 
introductory text of paragraph (c). 
OSHA notes that the provisions of the 
final rule still apply to all stairways 
regardless of their height above lower 
levels. 

Paragraph (c)(1) requires stairways 
having four or more risers or rising more 
than 30 inches (76 cm), whichever is 
less, to be equipped with one stairrail 
system along each unprotected side or 
edge, and with at least one handrail. 
Proposed paragraph (c)(1) did not 
provide a 30-inch threshold for 
installation of stairrail and handrail 
systems. 

As briefly discussed in the definitions 
section above, a stairrail system is a 
vertical barrier erected along 
unprotected sides and edges of a 
stairway to prevent employees from 
falling to a lower level. A handrail is a 
rail used to provide employees a 
handhold for support while climbing, 
descending, or resting on a stairway. On 
many stairways, the top of the stairrail 
system doubles as the required handrail. 
The criteria for a stairrail system that 
also serves as a 55 handrail are set out 
in paragraph (c)(7), below. If the stairrail 
is too high or does not provide a proper 
grasping surface, or if no stairrail is 
needed because the stairway is enclosed 
on both sides with walls, then a 
separate handrail and handrail support 
must be provided. These requirements 
are essentially the same as the 
requirements in existing § 1926.500(e)(1), 
except that the width-related 
requirements of the existing rule have 
been deleted because they are 
unnecessarily specific and, in any event, 
do not significantly relate to employee 
safety. 

OSHA did not receive any comments 
specifically in response to paragraph 
(c)(1), but three commenters (Exs. 2-12, 
2-23, and 2-29) responded to Specific 
Issue #11, in which OSHA asked 
whether or not the four-riser threshold 
for stairrail requirement was 
appropriate. These three commenters 
stated that the four-riser threshold was 
acceptable. The ACCSH discussion of 
this issue (Tr. 6/10/87, pp. 6-11), while 
inconclusive, pointed out the need to 
take variation in riser height into 
account by setting a minimum height 
above which stairrails would be 
required. Based on the ACCSH 
discussion and OSHA's field experience, 
the Agency has determined that 30 
inches is the appropriate height above 
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which stairs shall be provided with 
stairrails. OSHA believes that a 
threshold height should be set to protect 
employees from exposure to fall hazards 
when they use stairs that extend above 
a minimum height, regardless of the 
number of risers. 

For the reasons discussed above, 
OSHA is promulgating paragraph (c)(1) 
as final and incorporating the additional 
wording described above. 

Paragraph (c)}{2) requires winding and 
spiral stairways to be equipped with a 
handrail offset to prevent employees 
from walking on those portions of the 
stairways where the treads are less than 
6 inches wide. This is the same 
requirement as existing § 1926.500(e}(2), 
except that revised subpart X expands 
the standard’s coverage to include spiral 
stairways. Spiral stairways have been 
included under the provision because 
the problem of too narrow a tread is 
common to both types of stairways. The 
final rule unchanged from the proposed 
rulemaking. No comments were received 
addressing paragraph (c)(2). 

Paragraph (c)(3) regulates stairrail 
height. OSHA has made some editorial 
changes for the sake of clarity and has 
reorganized the proposed provision. 

Paragraph (c)(3}(i) requires the height 
of stairrails installed after the effective 
date of subpart X to be not less than 36 
inches as measured from the upper 
surface of the stairrail system down to a 
point on the upper surface of the tread, 
in line with the face of the riser at the 
forward edge of the tread... 

Paragraph (c)(3)(ii) requires that 
stairrails installed before the effective 
date of subpart X have a minimum 
height of 30 inches and a maximum 
height of 34 inches, measured the same 
way as required by paragraph (c)(3){i) of 
this section. This provision, which is 
identical with existing § 1926.500(f}(2), 
indicates OSHA’s recognition that it 
would be unreasonably burdensome to 
require that employers retrofit existing 
stairrails to comply with the revised 
standard. The Agency notes that 
employers who replace stairrail systems 
will be required to comply with 
paragraph (c)(3)(i). OSHA also observes 
that the existing specifications for 
stairrails are identical with the 
specifications for handrails in existing 
§ 1926.500(f}{4){ii). OSHA has thus 
allowed one rail to serve as both a 
handrail and a stairrail, which will 
allow employers the flexibility to use a 


single system to meet both requirements. 


A study by the University of Michigan 
(Ex. 3-6:56) shows that the minimum 
height for stair railings should be 42 
inches, and suggests that even 42 inches 
may be too low as “the height of the 
stair railing several steps below the 


point where the fall originates is 
considerably lower than the stair railing 
height at the point where the fall 
originates, thus, it appears that a fall 
during descent may be more likely to 
project the subject in the direction of 
this ‘lower’ railing, and possibly over the 
railing” (Ex. 3-6:57). 

The one commenter responding to 
proposed paragraph (c)(3) (Ex. 2-27) 
questioned the rationale for the 36-inch 
minimum height and stated that the 
explanation for this requirement needed 
to be expanded. While the Agency has 
not adopted the 42-inch minimum height 
suggested by this study, OSHA's 
decision to use 36 inches as the 
minimum height in the final rule reflects 
its belief that adequate provisions for 
employee safety require an increased 
minimum stairrail height. The Agency 
also points out that this will recognize 
the limits already established by some 
existing building codes and allow 
employers to continue the common 
practice of combining stairrails and 
handrails into one railing system. 

Paragraph (c)(4) requires midrails, 
screens, mesh, intermediate vertical 
members (such as balusters), or 
equivalent structural members to be 
placed between the stairway steps and 
the top of the stairrail system. This is 
essentially identical to the proposal and 
essentially the same as existing 
§ 1926.500(f}(2), which requires stairrails 
to be similar in construction to 
guardrails. In the final rule, however, the 
phrase “when there is no wall at least 21 
inches (53 cm) high,” has been removed 
from the introductory text of paragraph 
(c)(4}. OSHA has removed the language 
to avoid any possible conflicting 
interpretation of paragraphs (c)(4) (i) 
through (iv) regarding the height at 
which intermediate rails would be 
required. The Agency believes this 
change will clarify its intent without 
affecting safety, and allow employers 
flexibility in addressing these 
provisions. 

Paragraph (c)(4)}(i} requires midrails to 
be located midway in height on a 
stairrail system. This is the same 
requirement as contained in existing 
§ 1926.500(f}(1). Paragraph (c)(4){ii) 
requires screens or mesh, when used, to 
fill the entire opening between top rails 
and stairway steps, and paragraph 
(c)(4)(iii) requires baluster-type 
members to be no more than 19 inches 
apart. Paragraph (c)(4}{iv) allows other 
arrangements of structural members, 
provided no opening in the system is 
more than 19 inches wide, These 
provisions are new requirements as the 
existing rule only addresses the use of 
midrails. However, these new rules 
allow greater flexibility for the 


contractor providing fall protection, and 
are consistent with proposed 

§ 1926.502(b) in the subpart M 
rulemaking. 

No comments were received 
addressing paragraph (c)(4). Therefore, 
OSHA is promulgating § 1926. 1052(c)(4) 
as amended. 

Paragraph (c)(5) requires handrails 
and the top rails of stairrail systems to 
be capable of withstanding, without 
failure, a force of at least 200 pounds 
applied within 2 inches of the top 
surface, in any downward or outward 
direction, and at any point along the top 
edge. This is identical to the proposal 
and essentially the same requirement as 
contained in existing § 1926.501(b), 
which references existing § 1926.500(f). 
The phrase “with a minimum of 
deflection” that appears in existing 
§ 1926.500(f)(1)(iv) was not carried 
forward in the new subpart X 
rulemaking because the Agency believes 
that the regulatory focus should be on 
preventing failure rather than on 
deflection and because of its belief that 
deflection should not be automatically 
equated with failure. In § 1926.1050(b), 
OSHA has defined the term “failure” to 
mean “load refusal, breakage, or 
separation of component parts” and 
further explained in the same definition 
that “load refusal is the point where the 
ultimate strength is exceeded.” The 
Agency also notes that, in some cases, 
deflection indicates failure while in 
other cases, rail deflection does not 
indicate failure (where the rail deflects 
but still restrains falls). 

The one comment (Ex. 2-27) regarding 
paragraph (c)(5) suggested that “greater 
clarification would be obtained by 
deletion of “within 2 inches of the top 
edge.” However, OSHA believes that 
any clarification attained through 
deleting this language would be more 
than offset by a lessening of the 
employee safety OSHA requires from 
these railings. Therefore, 

§ 1926.1052(c)(5) is promulgated, 
unchanged from the proposed rule. — 

Paragraphs (c) (6) and (7) specify the 
maximum and minimum height for 
handrails and stairrails that are to serve 
as handrails, respectively. Although 
existing § 1926.500(f} (2) and (4){ii) both 
specify 30 and 34 inches as appropriate 
limits, a study by the University of 
Michigan (Ex. 3-6:43) indicates that 33 
inches is the optimum height for 
handrails, and that a variance from this 
height of plus-or-minus 3 inches is 
appropriate. Paragraph (c)(6) requires 
that handrails be between 30 inches and 
37 inches in height throughout the length 
of the stairway. OSHA has decided that 
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providing the adequate employee safety 
requires an increased handrail height. 

There were two comments on 
paragraph (c)(6). One comment (Ex. 2- 
29) supported handrail height 
specifications “within the limits of 30 
inches to 42 inches per existing 
standards.” However, as noted above, 
the existing limits for handrail height are 
30 to 34 inches. 

The other commenter (Ex. 2-27) who 
addressed § 1926.1052(c)(6) suggested 
that either the standard or Appendix A 
should have a drawing to depict “the 
recommended handrail height as the 
degree of angle of the stairway 
increases.” While OSHA declines to 
include such a drawing at this time, the 
Agency may consider the use of some 
such illustrative representation in future 
rulemaking. 

Paragraph (c)(7) allows any stairrail 
system between 36 and 37 inches in 
height to double as a handrail. OSHA 
intends the proposed 37-inch upper limit 
for handrails to provide a measure of 
flexibility, allowing a 1-inch tolerance 
for the height of a stairrail that also 
serves as a handrail. There were no 
comments on paragraph (c)(7). OSHA 
has revised paragraph (c)(7) to indicate 
clearly that stairrails that comply with 
its terms may also be used as handrails. 
This change also reflects the deletion of 
the reference to paragraph (c)(7) from 
the note to paragraph (c)(1). 

Paragraph (c)(8) requires stairrail 
systems and handrails to be surfaced so 
as to prevent clothes from being snagged 
(which in turn could cause an employee 
to trip), and to prevent employee injuries 
resulting from contacting these rails. 
This is identical to the proposed rule 
and is the same requirement as existing 
§ 1926.500(f) (1)(vi)(a) and (4)(i). 

The one comment (Ex. 2-29) received 
addressing paragraph (c)(8) stated that 
the Agency should “[d]elete any 
reference to ‘snagging of clothing’ for 
this has no appropriate reference in 
standards for stairways or ladders.” 
However, OSHA notes that while this 
particular requirement is not based 
directly on the ANSI consensus 
standards referenced by the existing 
OSHA standards, the language clearly 
indicates the degree of smoothness 
considered necessary under the 
standard. 

Paragraph (c)(9) requires handrails to 
provide an adequate handhold for 
anyone using them. This is identical to 
the proposed rule and is the same 
requirement as in existing 
§ 1926.500(f)(4)(i). OSHA did not receive 
any comments regarding paragraph 
(c)(9). 

Paragraph (c)(10) requires that the 
ends of stairrail systems and handrails 


be constructed so as not to constitute 
projection hazards. This is identical to 
the proposed rule and is the same 
requirement as in existing § 1926.500(f) 
(1)(vi)(d) and (4)(i). OSHA did not 
receive any comments regarding 
paragraph (c)(10). 

Paragraph (c)(11) requires handrails 
that will not be a permanent part of' the 
structure being built to be spaced a 
minimum of 3 inches away from walls, 
stairrail systems, and other objects. The 
proposal would have changed the 
requirement in existing 
§ 1926.500(f)(4)(iii) for a minimum 
clearance of 3 inches to a minimum 
clearance of 1% inches. The proposed 
change, which OSHA believed would 
not affect safety, would have brought 
the construction standards into 
conformity with the requirements of 
many local building codes as well as 
with paragraph 7.6 of ANSI A12.1-1973, 
Safety Requirements for Floor and Wall 
Openings, Railings, and Toeboards (Ex. 
3-7). However, OSHA recognizes that 
local building code requirements are not 
intended to address the types of 
temporary handrails covered by this 
OSHA standard. In drafting the final 
rule, for reasons discussed further 
below, OSHA has decided to retain the 
minimum clearance at 3 inches, and to 
add the phrase “that will not be a 
permanent part of the structure being 
built” to clarify that this paragraph is 


intended to regulate temporary 


handrails. Therefore, this provision will 

not conflict with existing building codes 
or other criteria that apply to permanent 
structures. 

OSHA received six comments (Exs. 2- 
1, 2-11, 2-24, 2-31, 2-33, and 2-37) 
directed at the provisions of proposed 
paragraph (c)(11). All six were of the 
opinion that 1% inches was an 
insufficient amount of clearance for 
workers who had items, such as gloves 
or rings, on their hands. Most of these 
respondents further stated that the 
existing 3-inch minimum clearance 
requirement was appropriate. In 
response to these comments, the Agency 
has changed the clearance specification 
back to 3 inches, the same as set out in 
the existing standard. 

Paragraph (c)(12) requires unprotected 
sides and edges of stairway landings to 
be provided with guardrail systems. The 
provision references the criteria for 
guardrail systems presented in subpart 
M. Paragraph (c)(12), which carries 
forward requirements from existing 
§ 1926.500 (d) and (f) is intended to state 
clearly that the guardrail requirements, 
not the stairrail requirements, apply to 
landing areas. As a minor editorial 
change, OSHA has incorporated the 
explanatory note found after the 


proposed paragraph into the text of 
paragraph (c)(12). No comments were 
received addressing paragraph (c)(12). 


Section 1926.1053 Ladders 


This section sets forth requirements 
for all ladders used for construction 
work. The existing standard, in 
paragraphs (a) (3), (4), and (5) of 
§ 1926.450, requires manufactured and 
fixed ladders to comply with the 
provisions of pertinent American 
National Standards Institute safety 
codes. OSHA referenced those ANSI 
standards when it promulgated 
§ 1926.450 in 1971, to provide guidance 
for proper design, manufacture, and 
maintenance of ladders. While specific 
ANSI standards were identified, the 
applicable paragraphs were not 
specified. To eliminate confusion as to 
which provisions apply and the need for 
employers to refer to documents outside 
part 1926, the applicable provisions of 
the ANSI standards are being 
incorporated into the text of subpart X. 
Those provisions are identified in the 
following discussion. Where the 
applicable ANSI provisions have been 
revised in recent editions, the final rule 
incorporates the more recent language. 
In addition, OSHA has consolidated the 
requirements for ladders, to the extent 
appropriate, so that employers have 
consistent guidance, whatever type of 
ladder they use. 

Paragraph (a) sets forth the general 
requirements for constructing and 
equipping ladders. 

Paragraph (a)(1) sets the minimum 
loads that ladders shall be capable of 
supporting without failure. After 
reviewing the pertinent consensus 
standards, OSHA proposed to adopt the 
load requirements of ANSI A14.1-1982 
and A14.2-1982 for portable ladders and 
the load requirements of A14.3-1984 for 
fixed ladders, respectively. Ladders 
built and tested in conformance with 
appendix A will be deemed by OSHA to 
meet the strength requirements of 
paragraph (a)(1). This includes extra- 
heavy-duty type 1A ladders built and. 
tested in accordance with the ANSI 
standards for portable metal ladders 
(A14.2) and portable reinforced plastic 
ladders (A14.5). In paragraphs 7.2.1.1 
and 7.2.3 (which cite tables 5 and 9) of 
A14.2-1982, and paragraphs 8.2.1 and 
8.2.3 (which cite tables 10 and 14) of 
A14.5-1982, ANSI prescribes test loads 
of 300 Ibs. and working loads of 1000 Ibs. 
for these extra-heavy-rated ladders. 
ANSI requires these types of ladders to 
have a safety factor of only 3.3. 
However, OSHA believes ANSI’s use of 
the 3.3 factor instead of 4.0 will not 
present a problem or result in a 
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lessening of safety. OSHA notes that a 
high factor of safety is more important 
on light duty ladders where the residual 
strength is more significant. For 
example, a 200 pound capacity ladder is 
required by ANSI to actually support 
800 pounds. Assuming the ladder is 
properly used by one employee 
weighing between 200 and 250 pounds, 
the residual strength is 550-600 pounds. 
A heavy duty ladder with a 300 pound 
capacity, under the same circumstances, 
would have a 750-800 pound residual 
strength, if a 3.3 factor of safety is used, 
and a 950-1000 pound residual capacity 
if a factor of 4.0 is used. Although ANSI 
does not set forth its rationale for setting 
a 3.3 safety factor for heavy duty 
ladders, OSHA believes that the 
residual capacity obtained by using 3.3 
on heavy duty ladders is sufficient. In 
addition, OSHA believes that the 
extensive testing procedures required by 
the ANSI standards are sufficient to 
ensure that ladders in use are safe. 

Appendix A of the final rule 
references the current ANSI standards 
for portable wood ladders, portable 
metal ladders, portable reinforced 
plastic ladders, fixed ladders, and job- 
made ladders (Exs. 3-11 through 3-14 
and 3-17). While existing § 1926.450{a) 
(3), (4), and (5) require compliance with 
the provisions of the referenced ANSI 
standards, the revised standard takes a 
performance-oriented approach. This 
allows design freedom to employers 
who desire to engineer their own 
ladders, while notifying employers that 
compliance with ANSI would be 
acceptable. Thus, employers who do not 
desire to or cannot engineer the systems 
they use have information on how to 
obtain equipment which complies with 
the standard. 

The Agency notes that, in keeping 
with ANSI, the load requirements for 
portable ladders are framed in terms of 
a safety factor, while the load 
requirements for fixed ladders are 
framed in terms of 250-pound loads plus 
anticipated loads imposed by weather 
or other factors. The Agency has 
determined that the distinctions drawn 
between portable and fixed ladders by 
the ANSI committees are appropriate. In 
particular, OSHA believes that the 
variety of uses to which portable 
ladders are put and the wear-and-tear 
those ladders sustain justify the 
imposition of a strength factor 
requirement. The Agency believes that 
compliance with the safety factor 
requirement will provide appropriate 
assurance of safety to employees using 
portable ladders. On the other hand, the 
Agency believes the comparatively 
stable and controlled conditions under 


which fixed ladders are used justify the 
imposition of specific weight 
requirements, instead of a strength 
factor requirement. 

Job-made ladders do not have 
minimum strength criteria either in the 
existing OSHA rules or in the ANSI 
standard for job-made ladders A14.4— 
1979 (Ex. 3-14). However, their potential 
use is the same as that of manufactured 
portable ladders. Therefore, revised 
subpart X imposes the same strength 
requirements on them. 

In the final rule, OSHA is relocating 
proposed paragraph (a)(1){ii) to 
paragraph (a)(1){iii) and is adding new 
paragraph (a){1)({ii) immediately 
following the portable ladders provision. 
OSHA has inserted this other paragraph 
to reflect its determination that self- 
supporting portable ladders, such as 
stepladders, may be properly placed at 
angles other than 75% degrees. The 
amendment serves to indicate clearly 
that non-self supporting portable 
ladders, unlike self-supporting ladders, 
are subject to the 754-degree 
inclination test criterion that was 
applied to all portable ladders in 
proposed paragraph (a)(1)(i). The 
Agency has determined that the 
provisions, as clarified, are consistent 
with the pertinent ANSI standards. 

Paragraph (a)(1)(i) requires each self- 
supporting portable ladder to be capable 
of supporting, without failure, four times 
the maximum intended load applied or 
transmitted to that ladder. Extra-heavy- 
duty self-supporting portable metal or 
reinforced plastic ladders are required 
to satisfy a strength factor requirement 
of 3.3. Ladders built and tested in 
conformance with the applicable 
provisions of appendix A are deemed to 
meet the requirements. 

The minimum strength requirement for 
portable ladders is under paragraph 
(a)(1)(i) is essentially the same 
requirement as contained in the existing 
§ 1926.450(a) (3) and (4) references to the 
A14.1-1968 ANSI standard for portable 
wood ladders (Ex. 3-8) (paragraph 
4.1.2.1), and the A14.2-1956 ANSI 
standard for portable metal ladders (Ex. 
3-9) (paragraph 4.2.1). However, the 200- 
pound load specified by the ANSI 
provisions noted above has been 
deleted in favor of the revised rule's 
performance-oriented language, which 
addresses more situations. 

In the revised rule, breakage, 
separation of component parts, or load 
refusal are used as the failure criteria, 
as some rung deformation will normally 
result when such loads are applied, and 
a deformed rung does not necessarily 
indicate a ladder that is unsafe for use. 
OSHA is promulgating this rule so that 


employers will determine if a rung is so 
deformed as the result of use that it 
meets at least one of the failure criteria. 

In Issue #6, OSHA asked for 
comments about possible methods of 
measuring a ladder's ability to maintain 
its designed load capacity once it has 
been placed in service. Following the 
ANSI A14.1-1982 standard 
specifications, the proposal required 
that ladders have a four-to-one strength 
capacity. Under this issue, OSHA 
presented deflection as a possible 
method of evaluating a ladder’s strength 
capacity and integrity, once the ladder is 
in use. 

Ten commenters responded to Issue 
#6. Several commenters (Exs. 2-16, 2-28, 
2-29, and 2-35) approved of visual 
inspections as sufficient to ensure 
ladder strength and integrity. Four 
commenters (Exs. 2-23, 2-30, 2-35, and 
2-39) disapproved of deflection as a 
strength test. In particular, two 
commenters expressed concern that the 
deflection testing would not yield 
accurate results. Another commenter 
(Ex. 2-35) stated that “the deflection 
criteria outlined in proposed OSHA 
could structurally damage the ladder.” 
Also, a commenter (Ex. 2—39) stated that 
“Testing for maximum allowable 
deflection would be difficult to conduct 
in the field and it might be 
counterproductive.” 

Three others (Exs. 2-11, 2-31, and 2- 
37) noted that the explanation of 
proposed § 1926.1052(c)(5) (51 FR 42754) 
regarding handrails and the top rail of 
stairrail systems, states that “deflection 
should not be automatically equated 
with failure.” The commenters added 
that “this same theory should be applied 
to ladder strength capacity.” They 
further stated that “there is no 
practicable or workable method of 
measuring ladder deflections in 
construction industry job site 
situations.” The ACCSH also 
disapproved of deflection as a test and 
added that a “competent person’s” 
inspection should be sufficient (Tr. 6/9/ 
87, pp. 255-257). 

In light of these comments, OSHA is 
not adding provisions to subpart X 
prescribing a test or method for 
measuring the integrity of a ladder once 


. it has been placed in service. OSHA 


notes that existing § 1926.20(b}(2) 
requires that frequent and regular 
inspections of job sites, materials, and 
equipment be made by competent 
persons. Therefore, the Agency has 
determined that compliance with the 
above-noted requirement provides the 
appropriate assurance that ladders are 
safe for use. 
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OSHA received two comments (Exs. 
2-24 and 2-33) regarding paragraph 
(a)(1)(i). One commenter (Ex. 2-33) 
stated that a 20-foot ladder “should be 
able to hold four workers.” The 
commenter also emphasized the need 
for OSHA to consider that workers 
today are generally supposed to be 
heavier than they were 20 years ago, an 
apparent reference to the period 
intervening since the ANSI standards 
referenced by the existing standards 
were adopted. OSHA believes that the 
use of performance-oriented regulatory 
language is appropriate to deal with the 
circumstances encountered at 
construction worksites, including any 
increase over time in the size of the 
employees using ladders. Accordingly, 
proposed paragraph (a)(1)(i) addressed 
the need to support the maximum 
intended load and did not set out any 
requirements based on a specific ladder 
length or number or weight of workers. 
Given that employers will be required to 
provide ladders that support the 
workers using them, however many or 
heavy those workers may be, OSHA 
believes that § 1926.1053(a)(1) (i) and (ii) 
address the commenters’ concerns. 

The other commenter (Ex. 2-24) stated 
that it supported “the inclusion of the 
nonmandatory appendix” outlining 
“specific methods for meeting the 
standards.” As noted in paragraphs 
(a}(1) (i) through (iii), OSHA deems 
ladders built in conformance with 
appendix A to meet the strength 
requirements of paragraph (a)(1). While 
the appendix does not describe specific 
methods for meeting the standards, it 
lists ANSI safety standards that have 
requirements for building and testing 
ladders to determine that they have the 
minimum strength required by the final 
rule. OSHA notes that ladders that 
satisfy the pertinent ANSI requirements 
are readily available. Therefore, OSHA 
anticipates that employers will have no 
difficulty in complying with paragraph 
(a)(1)(i), using the information in 
appendix A, as currently worded. 

Accordingly, after considering the 
above-discussed comments, OSHA is 
promulgating paragraph (a){1){i) as 
amended. 

- Paragraph (a)(1}(ii} requires each non- 
self supporting portable ladder to be 
capable of supporting, without failure, at 
least four times the maximum intended 
load applied or transmitted to that 
ladder when the ladder is placed at an 
angle of 75% degrees from the horizon. 
Extra-heavy-duty non-self-supporting 
portable metal or reinforced plastic 
ladders are required to be capable of 
supporting, without failure, at least 3.3 
times the maximum intended load 


applied in the same manner for other 
duty-rated ladders of this same type. 
Ladders built and tested in conformance 
with the applicable provisions of 
appendix A are deemed to meet the 
requirement. The 75 ¥e-degree angle of 
inclination is consistent with the 
prescribed angle in the design test 
requirements for portable ladders set 
out in paragraph 7.3 of ANSI A14.1-1982 
(Ex. 3-11) and paragraph 7.2 of ANSI 
A14.2-1982 (Ex. 3-12). OSHA believes 
that setting portable ladders at a 75%- 
degree pitch from horizontal provides 
the appropriate assurance that those 
ladders provide the necessary strength, 
balance, and resistance to sliding. This 
is also consistent with paragraph 8.3.3 of 
both ANSI A14.1-1982 (Ex. 3-11) and 
A14.2-1982 (Ex. 3-12). 

As a matter of clarification, in the 
final rule, OSHA is adding paragraph 
(a)(1)(ii} to differentiate between 
portable ladders that would not be 
subject to the 75%-degree test criteria 
and those that would be subject. 

Paragraph (a)(1)(iii) requires fixed 
ladders to be capable of supporting, 
without failure, at least two loads of 250 
pounds each, concentrated between any 
two consecutive points of attachment, 
plus other anticipated loads such as 
those caused by winds and ice buildup. 
The paragraph also requires that each 
step and rung be capable of supporting a 
minimum concentrated load of 250 
pounds, applied in the middle of its 
span. This requirement, which is 
identical to the proposed rule, is based 
on ANSI A14.3-1984 (Ex. 3-13), 
paragraph 4.2.1.1. The Agency notes that 
the ANSI requirement, which is based 
on loads of 250 pounds, is consistent 
with OSHA's belief that 250 pounds is 
the average design weight of an 
employee with tools. 

The single comment (Ex. 2-39) 
directed to § 1926.1053(a)(1)(ii) simply 
expressed a preference for the use of 
“shall” rather than “will” in the 
parenthetical explanation at the end of 
the paragraph, where OSHA states that 
“(Ladders built in conformance with the 
applicable provisions of appendix A will 
be deemed to meet this requirement).” 
OSHA believes that the requirement, as 
proposed, provide appropriate guidance. 
Therefore, the Agency declines to make 
the suggested change. The commenter 
also suggested that OSHA delete the 
parentheses, and this has been done. 

Paragraph (a)(2) requires ladder rungs, 
cleats, and steps to be parallel, level, 
and uniformly spaced when the ladder 
is in position for use. This requirement is 
identical to the proposed rule and is 
based on the existing § 1926.450{a)(3)} 
reference to the ANSI standard for 


portable wood ladders, A14.1-1968 (Ex. 
3-8), which addresses this in paragraph 
4.2.1.2. This provision is based in part on 
paragraphs 6.2.1.2 and 6.3.5.8 of A14.1-— 
1962 (Ex. 3-11); paragraphs 5.3, 6.1.4, 
6.5.4, and 6.64 of ANSI A14.2-1982 (Ex. 
3-12); and paragraph 5.1.1 of A14.3-1984 
(Ex. 3-13). This requirement is also 
consistent with existing 

§ 1910.25{c}(2)}{i)(b). The requirements in 
paragraph (a)(2) do not currently apply 
in their entirety to portable metal or 
fixed ladders. OSHA believes that such 
requirements should apply to all ladders 
to protect all employees who use 
ladders. 

The one comment (Ex. 2-24) that 
addressed proposed paragraph (a)}(2) 
suggested that the regulation include a 
definition of “uniformly,” to allow for 
“some minor variation due to difficulties 
of on-site construction.” However, the 
commenter did not suggest any 
appropriate limits such as those 
suggested by commenters addressing 
stairway uniformity. OSHA recognizes 
that some employers may experience 
difficulty with on-site construction of 
ladders whose rungs are to be uniformly 
spaced. However, OSHA believes that 
this provision, which restates, in part, 
paragraph 6.2.1.2 of A14.1-1982 (Ex. 
3-11); paragraph 5.3 of ANSI A14.2- 
1982 (Ex. 3-12), reflects established good 
industry practice. Furthermore, the 
Agency anticipates that employers who 
use reasonable care will encounter no 
difficulty in obtaining ladders that 
comply with paragraph (a)(2). 

The Agency is therefore promulgating 
§ 1926.1053(a)(2) without change. 

Paragraph (a)(3) sets the rung spacing 
requirements for ladders. Paragraph 
(a}{(3)(i) requires that rungs, cleats, and 
steps of portable ladders (except step 
stools and wood extension trestle 
ladders) and fixed ladders be spaced 
not less than 10 inches apart, nor more 
than 14 inches apart, as measured along 
the side rail. Paragraph (a)(3)(ii) requires 
that rungs, cleats, and steps on step 
stools be spaced not less than 8 inches 
nor more than 18 inches apart. 
Paragraph (a)(3){iii) requires that the 
steps, rungs and cleats on the base 
section of wood extension trestle 
ladders be spaced not less than 8 nor 
more than 18 inches apart and that 
steps, rungs and cleats on the extension 
section of such an extension trestle 
ladder be spaced not less than 6 inches 
nor more than 12 inches apart. Proposed 
paragraph (a)(3) had separate 
requirements for portable and fixed 
ladders (proposed (a)(3}{i) set rung 
spacing between 6 and 12 inches) and 
individual step or rung ladders 
(proposed paragraph {a)(3)(ii) set 
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spacing between 6 and 16% inches). 
Currently, spacing limits are specified 
by the ANSI standards for portable 
wood ladders, portable metal ladders, 
and fixed ladders, which are referenced 
in existing § 1926.450(a), (3), (4), and (5), 
respectively (Exs. 3-8, 3-9, and 3-10). 
The new limits are based in part on the 
most recent editions of the pertinent 
ANSI standards for the most commonly 
used types of ladders (Exs. 3-11 through 
3-14 and 3-17). The consensus 
standards, as referenced by the existing 
standards and as revised, in general, 
provide rung spacing of 12 inches. The 
exceptions to the general rule are 
covered by paragraphs {a)(3) (ii) and (iii) 
of the final rule. The spacing of step 
stools is based on paragraphs 6.5.4 and 
5.3 of ANSI A14.1-1982 and ANSI 14.2- 
1982, respectively. The spacing for 
extension trestle ladders is based on 
paragraph 6.3.5.8 of ANSI A14.1-1982. 
OSHA has determined that compliance 
with those ANSI-based provisions will 
provide appropriate protection to 
employees who use the specified 
ladders. 

Paragraph (a)(3) is also based on 
OSHA's review of the record developed 
for the revision of the Agency's general 
industry standards for walking or 
working surfaces (Docket S—041). For 
example, a study performed for OSHA 
by the University of Michigan (Ex. 1) 
noted that the National Safety Council 
and the Liberty Mutual Insurance 
Company recommend 12-inch spacing. 
The authors, however, concluded that: 

Though standard practice would appear to 
agree with the anthropomorphic and 
biomechanical concerns in this matter, it is 
still not believed to be significant evidence to 
support a regulation which would require all 
fixed ladders to be at a uniform rung spacing 
at this time. A range of between 10 and 14 
inches would, however, seem reasonable for 
all new ladders until further research could 
be conducted. 


Therefore, OSHA has revised 
proposed paragraph (a)(3) to reflect the 
University of Michigan study, the 
pertinent consensus standards and the 
rulemaking record. 


Issue #7 of the proposed rule solicited 


comments on two particular points 
regarding the specifications for the 
minimum and maximum vertical spacing 
between ladder rungs, steps, and cleats 
{§ 1926.1053(a)(3)), and minimum widths 
for rungs, steps, and cleats 
(§ 1926.1053(a)(4)). First, the Agency 
sought comment on the appropriateness 
of the proposed limits, requesting that 
commenters who suggested that the 
limits be made either more or less 
specific explain their positions. 

Most of the comments on Issue #7 did 
not make clear which of the paragraphs 


they intended to address. Most of the 
commenters on the issue (Exs. 2-23, 2- 
33, and 2-39) agreed generally with the 
suggested limits. In addition, one 
commenter (Ex. 2-12) stated that “as 
long as it is standard throughout a 
project, it does not matter. Our ladders 
are 12” top of rung to top of rung.” Also, 
one comment (Ex. 2-6) suggested that 
the requirement for rung spacing should 
be more performance-oriented so that 
configurations which provide equivalent 
protection would be allowed. OSHA has 
determined that it would not be 
appropriate to adopt the suggestion (Ex. 
2-6) to use more performance-oriented 
language in paragraph (a)(3) because the 
Agency believes that the proposed 
requirements are needed to guide 
employers. Another commenter (Ex. 2- 
26) stated that 14-inch rung spacing 
makes more sense than 12-inch spacing 
because “Fourteen inch is much easier 
for the average person to climb.” OSHA 
notes that paragraph (a)(3), as revised, 
sets the upper end of the allowable 
range for rung spacing at 14 inches. 
Therefore, a ladder with the rung 
spacing suggested by the commenter 
will be permitted. Another commenter 
(Ex. 2-22) stated that “from a 
biomechanic/ergonomic standpoint” 
there is no reason to deviate from 12- 
inch rung separation. As discussed 
above, OSHA believes that allowing 
rungs to be spaced not less than 10 
inches nor more than 14 inches provides 
appropriate protection for employees. 

Under Issue #7, OSHA also asked if 
the proposed limits should be further 
consolidated so that there is one set of 
rules for vertical spacing and one 
minimum width limit. All of the 
comments on this question favored 
further consolidation. Several 
commenters affiliated with the 
Associated General Contractors of 
America (Exs. 2-11, 2-31, 2-37 and 2-38) 
stated that— 


Further consolidation of these limits would 
permit employer flexibility in providing for 
the varied ladder situations present in field 
construction operations. The establishment of 
realistic and workable minimum limits would 
be the most appropriate solution. 


Two comments (Exs. 2-12 and 2-35) 
simply stated it was a good idea to 
establish one set of rules for vertical 
spacing. One comment (Ex. 2-29) 
suggested that the uniform spacing 
should be 6 to 16% inches. 

OSHA believes that paragraph (a)(3), 
as revised, is responsive to those 
commenters who suggested that OSHA 
further consolidate the rung spacing 
requirements. In particular, paragraph 
(a)(3)(i) sets the same rung spacing 


range for all fixed ladders and for 
virtually all portable ladders. 

Paragraph (a)(4) specifies the 
minimum rung/step length for portable 
and fixed ladders. Proposed paragraph 
(a)(4) has been reformatted and 
amended, for the sake of clarity, so that 
paragraph (a)(4)(i) covers fixed ladders 
and individual-rung/step ladders, and 
paragraph (a)(4)(ii) covers portable 
ladders. 

Paragraph (a)(4)(i) requires that the 
minimum clear distance between the 
side rails of fixed ladders (except 
individual-rung/step ladders) and the 
minimum clear distance between the 
sides of individual-rung/step ladders 
shall be 16 inches. This provision is 
based on paragraph 5.1.2 of ANSI A14.3- 
1984. 

Paragraph (a)(4)(ii), which is based on 
ANSI A14.1-1968 (Ex. 3-8), paragraph 
4.2.1.3, and ANSI A14.1-1982 (Ex. 3-11), 
paragraph 6.3.2.4, requires that the 
minimum clear distance between the 
side rails of all portable ladders shall be 
11% inches. This provision differs from 
that which was proposed and from that 
which has been applied through the 
existing § 1926.450(a)(4) reference to 
A14.2~1956. OSHA had already decided, 
for the sake of clarity, that the minimum 
clear distance requirements should be 
consolidated in proposed paragraph 
(a)(4). Therefore, when the Agency 
proposed requirements for all portable 
wood and metal ladders, OSHA adopted 
the minimum distance requirement (1112 
inches) for the most commonly used 
portable wood ladders, based on the 
ANSI provisions cited above, and the 
minimum distance requirement (12 
inches) for the most commonly used 
portable metal ladders (based on the 
ANSI standard provisions in paragraphs 
3.2.1 and 3.3.2 of ANSI A14.2-1956 (Ex. 
3-9) and 6.1.3 and 6.2.1 of A14.2-1982 
(Ex. 3-12)). In the course of drafting 
proposed paragraph (a)(4), OSHA 
decided that it would no longer require 
the spread between portable ladder rails 
to increase along with the ladder'’s 
height (generally 1 inch per foot of 
length) because the Agency determined 
that it was unreasonably burdensome to 
comply with the requirements for 
progressive spread. By contrast, OSHA 
believes that setting a minimum clear 
distance between the side rails of all 
ladders provides the appropriate 
guidance to employers. 

As discussed above, OSHA received a 
unanimously favorable response when it 
raised the possibility, in Issue #7, that it 
would further consolidate the minimum 
width provisions of proposed paragraph 
(a)(4). In particular, one comment (Ex. 2- 
8) stated that OSHA should set 12 
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inches as the minimum rung length for 
all portable ladders. Another comment 
(Ex. 2-22) stated that OSHA should 
consider setting the minimum ladder 
width at 15 inches “to allow short-heavy 
subjects to assume their preferred hand 
separation.” Yet another comment (Ex. 
2-33) indicated some concern about the 
adequacy of the 11%-inch minimum 
width proposed for portable wood 
ladders, stating that “11% inches gives 
my Triple E’s only one inch to spare on a 
ladder width.” On the other hand, the 
ACCSH unanimously recommended that 
OSHA further consolidate the proposed 
rung-width requirements by setting the 
requirement at 11% inches (Tr. 6/9/87, 
pp. 257-262). The ACCSH based its 
suggestion on its perception that an 
11%-inch width would enable an 
“average person” to get both feet on the 
same : 

OSHA has determined, consistent 
with the recommendation of the ACCSH 
and the comments received, that 11% 
inches is the appropriate minimum clear 
distance between side rails for all 
portable ladders. The Agency has 
chosen 11% inches instead of other 
limits for portable ladders because 
OSHA believes that an 11% inch 
minimum clear distance will allow safe 
passage by employees. Indeed, the 
Agency believes that setting a higher 
minimum clear distance for portable 
ladders would not provide significantly 
greater protection and would 
unnecessarily make many existing 
ladders obsolete. Therefore, the Agency 
has deleted the proposed rule’s required 
12-inch-minimum clear length for 
portable metal ladders and reinforced 
plastic ladders and removed the word 
“wood” at the end of the sentence. On 
the other hand, OSHA has retained the 
existing 16-inch minimum clear distance 
for fixed and individual-rung/ step 
ladders, as proposed, because the 
Agency believes that provision is still 
appropriate. No comments were 
directed at the provisions for these 
ladders. 

Accordingly, OSHA is promulgating 
paragraph (a)(4) as revised. 

Paragraph (a)(5) requires individual- 
rung ladders to be shaped such that 
employees’ feet cannot slide off rung 
ends. This is identical to the proposed 
rule and is the same requirement 
applied through the existing 
§ 1926.450(a)(5) reference to ANSI 
A14.3-1956 (Ex. 3-10), which contains 
this provision in paragraph 4.1.5. 

OSHA received a comment (Ex. 2-18) 
expressing the view that ANSI A14.3 
was “intended to be applied to 
manufactured ladders, not to job-made 
ladders.” The comment further stated 
that the use of job-made ladders 


‘significant injuries.” The 


constructed with round steel:pipe and 
other materials lacking skid-resistant 
properties “has not resulted in any - 
agrees 
that the proposed paragraph did not 
explicitly state that job-made ladders 
would be excluded from coverage. 
However, OSHA notes that individual- 
rung/step ladders, that is, those without 
side rails, such as may be found in use 
for manhole access, are not job-made | 
ladders, and the rule does not apply to 
such ladders. To clarify this point, 
OSHA is adding language to the 
definition of job-made ladder in the final 
rule explaining that, by definition, no 
job-made ladders are individual-rung/ 
step ladders. Therefore job-made 
ladders would not be subject to the 
requirements of paragraph (a)(5) and 
other provisions that specifically 
address individual-rung/ step ladders. 

Paragraph (a)}(6) requires employers to 
minimize slipping hazards on ladders. In 
the final rule, OSHA has divided 
paragraph (a){6) into two parts for the 
sake of clarity. Paragraph (a}(6)(i) 
requires that the rungs and steps of 
fixed metal ladders manufactured more 
than 60 days after the effective date of 
revised subpart X be corrugated, 
knurled, dimpled, coated with skid- 
resistant material, or otherwise treated 
to minimize slipping. OSHA notes that 
no such provision is currently applied to 
fixed ladders and also that ANSI A14.3- 
1984 does not contain such a 
requirement. The Agency has 
determined, however, that such a 
requirement is necessary for the 
protection of employees climbing fixed 
metal ladders. 

Paragraph (a)(6)(ii) requires that all 
portable metal ladders be treated to 
minimize slipping. This requirement is 
found in both paragraph 3.1.5 of ANSI 
A14.2-1956 (Ex. 3-9}, which is 
referenced by existing §1926.450{a)}(4), 
and in the most recent ANSI edition, 
A14.2-1982, paragraph 5.5 (Ex. 3-12). 

An area of concern addressed by the 
one commenter (Ex. 2-18) who 
addressed paragraph (a)(6) was that 
rebuilding or upgrading existing fixed 
ladders to meet the newly applicable 
requirements would impose large costs. 
The commenter stated that “in our 
estimation, if all existing fixed ladders 
would have to be rebuilt or otherwise 
upgraded to meet these requirements, 
the cost would be staggering.” However, 
the commenter indicated that existing 
fixed ladder installations that already 
substantially met the performance 
requirements of ANSI A14.3, beginning 
with the 1974 edition, were exempted in 
the new ANSI standards. 

OSHA based paragraph (a)(6) on the 
previous and existing ANSI provisions 


addressing portable metal ladders, as 
noted above. OSHA recognizes tha? 
there may be some employers whose 
fixed ladders do not have skid-resistant 
rungs, and that the process of bringing 
those existing fixed ladders into 
compliance would be unreasonably 
burdensome. OSHA believes that most 
fixed ladders, though not currently 
subject to slip-resistance requirements 
under the ANSI provisions {Ex. 2-14) 
referenced by existing § 1926.450({a)(5), 
already have the necessary anti-slip 
features. However, to avoid imposing 
unreasonable burdens, the Agency has 
amended the proposal so that paragraph 
(a)(6){i} applies only to fixed ladders 
installed 60 days after the effective date 
of revised subpart X. This allows those 
employers who have not already been 
using ladders that minimize slipping 
hazards to bring their operations into 
conformance with the new requirement, 
as they replace their existing equipment. 
As indicated above, the same 
commenter (Ex. 2-18) submitted the only 
substantive response to both proposed 
paragraphs (a) (5) and (6). As regards 
paragraph ({a)(6), the commenter 
questioned the application of the 
proposed provisions to job-made 
ladders. In particular, the commenter 
stated that the original ANSI A14.2 
standards for portable metal ladders 
and ANSI Ai4.3 standard for fixed 
ladders were not intended to cover job- 
made ladders. The commenter stated 
that “For years, standard design of job- 
made ladders has utilized rungs made of 
round steel pipe, steel bars, wood 
dowels or wood slats. In our experience, 
this practice has not resulted in any 
significant injuries.” However, this was 
the sole response to the provision, and 
the commenter offered no evidence to 
substantiate that contention. OSHA's 
experience in construction safety and 
enforcement of its standards indicates 
that compliance with parzgraph (a)(6) 
will provide appropriate protection from 
slipping hazards associated with ladder 
use. Based on that determination, the 
Agency declines to revise the proposed 
paragraph to distinguish between job- 
made ladders and other ladders. 
Therefore, § 1926.1053(a)(6) 
incorporates the changes from the 
proposed rule discussed above and is 
being promulgated as amended. 
Paragraph {a)(7) prohibits the tying 
together of ladder sections to make a 
longer ladder, unless the sections are 
designed for such use. This is identical 
to the proposed rule and is the same 
requirement found in paragraphs 5.2.9 of 
ANSI A14.1-1968 (Ex. 3-8} and 5.3.6 of 
ANSI A14.2-1956 (Ex. 3-9), which are 
imposed through the references to ANSI 
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in existing § 1926.450(a) (3) and (4), 
respectively. This provision is also 
consistent with paragraph 8.3.11 of both 
A14.1-1982 (Ex. 3-11) and A14.2-1982 
(Ex. 3-12), the most recent editions of 
the pertinent ANSI standards. As 
discussed earlier, part of the Agency's 
purpose in revising subpart X is to 
incorporate particular applicable ANSI 
provisions that were cited as references 
under existing OSHA regulations. 
OSHA did not receive any comments 
regarding paragraph (a)(7). 

Paragraph (a)(8) requires that each 
stepladder be provided with a metal 
spreader or other locking device to keep 
the ladder in an open position when 
being used. This is unchanged from the 
proposed rule and is the same 
requirement as in paragraphs 4.2.1.6 of 
ANSI A14.1-1968 (Ex. 3-8) and 3.3.8 of 
ANSI A14.2-1956 (Ex. 3-9), which are 
imposed through the references to ANSI 
in existing § 1926.450(a) (3) and (4), 
respectively. This provision is also 
consistent with paragraph 6.2.1.6 of 
Ai4.1-1982 (Ex. 3-11), and paragraphs 
6.1.9 and 8.3.13.2 of A14.2-1982 (Ex. 3- 
12), the most recent editions of the 
pertinent ANSI standards. No comments 
were received addressing paragraph 
(a)(8). 

Paragraph (a)(9) requires that a 
spliced side rail be equivalent in 
strength to a side rail of the same length 
made of one piece of the same material. 
This is the same requirement as existing 
§ 1926.450(b)(7), which covers job-made 
ladders. OSHA has determined that 
proper splices are important on all 
ladders and has framed this provision 
accordingly. OSHA did not receive any 
comments regarding paragraph (a)(9). 

Paragraph (a)(10) requires that, except 
when portable ladders are used to gain 
access to fixed ladders, two or more 
separate ladders used to reach an 
elevated work area shall be offset with 
a platform or landing between the 
ladders. This requirement is essentially 
the same as existing § 1926.450(b)(3), 
which covers job-made ladders, and the 
proposed rule, which extended the 
provision to cover most multiple ladder 
situations, not just those involving job- 
made ladders. Proposed {a)(10) required 
that any separate ladders used to reach 
an elevated work area be offset with a 
platform or landing between the ladders, 
because the Agency believed that the 
protection required -by existing 
§ 1926.450(b)(3) for employees using job- 
made ladders was also needed by 
employees using manufactured ladders. 
In the final rule, OSHA is excluding 
situations where portable ladders are 
used to access fixed ladders, such as 
those used for utility towers,. billboards, 


and other structures where the bottom 
of a fixed ladder is elevated to limit 
access. OSHA notes that is such 
situations, the most practical means of 
gaining access to the fixed ladder is the 
use of a hook-on type portable ladder. 
Therefore, a platform or landing would 
not be needed. In addition, OSHA has 
consolidated the guardrail and falling 
object protection requirements of 
proposed paragraphs (a) (11) and (12), 
respectively, into paragraph (a)(10), so 
that employers who use platforms and 
landings will have clear and concise 
guidance on what fall protection and 
falling object protection is required. 

In Issue #4, OSHA requested public 
comment on whether or not it is 
appropriate to extend the coverage of 
existing § 1926.450(b)(3) to all ladders. 
OSHA received six comments on the 
issue. None of the comments referred to 
the proposed requirements for platforms 
or landings. One commenter (Ex. 2-28) 
indicated that the existing requirement 
is “followed when other than job-made 
ladders are used.” One commenter (Ex. 
2-12) stated that they “use only job- 
made ladders.” In addition, a 
commenter (Ex. 2-6), who apparently 
opposed merging any of the 
requirements for job-made and 
manufactured ladders, expressed the 
view that “job-built ladders do not have 
minimum strength criteria in the current 
standard or in the ANSI standards.” The 
other three commenters (Exs. 2-29, 2-33, 
and 2-35) supported OSHA's proposal to 
extend the provisions to all ladders. The 
ACCSH also recommended that the 
provisions be applied to all ladders (Tr. 
6/9/87, pp. 244-253). Therefore, based 
on the record, including the comments 
received, OSHA has decided to 
promulgate paragraph (a)(10) 
unchanged. 

OSHA has determined that the 
references to subpart M in proposed 
paragraphs (a)(11) and (a)(12) can be 
consolidated into paragraph (a)(10), 
which will simplify paragraph (a). 
OSHA notes the provisions of proposed 
paragraphs (a) (11) and (12) are the 
subject of another rulemaking and that 
restating them in this subpart would 
involve duplication of the Agency's 
efforts in the other rulemaking. In . 
addition, the Agency notes that the 
revision produces a paragraph (a)(10) 
that more closely resembles existing 
§ 1926.450(b)(3). 

Three commenters (Exs. 2-11, 2-31, 
and 2-37) stated that proposed 
paragraph (a)(12) was not the same as 
existing § 1922.450({b)(3), because the 
existing standard does not provide a 
requirement for overhead protection. 
Also, the commenters indicated they 


wanted OSHA to clarify the proposed 
requirement so that overhead protectior 
is required only “where the hazard of 
falling objects exists,” to conform with 
the requirement for toeboards in 
proposed § 1926.502(j)(1). OSHA 
observes that the terms “overhead 
protection” and “falling object 
protection” refer to the same measures, 
and that compliance with the 
requirement for toeboards (defined in 
existing § 1926.452(a)(31)) in existing 

§ 1926.450(b)(3) results in provision of 
falling object protection. In addition, 
regarding the request for clarification, 
OSHA notes that proposed 

§ 1926.502(j)(1) already provides that 
toeboards are only required where 
needed to protect employees from 
falling objects. The Agency, therefore, 
has determined that further guidance is 
not needed but has included a reference 
to these subpart M provisions in this 
final rule. 

After considering the comments 
received concerning this provision, 
OSHA is promulgating paragraph (a)(10) 
as amended and incorporating the 
provisions that were proposed as 
paragraphs (a)(11) and (a)(12) into 
paragraph (a)(10) of the final rule. 

Paragraph (a)(11), which was 
paragraph (a)(13) of the proposed rule, 
requires ladder surfaces to be free of 
puncture and laceration hazards. The 
Agency has determined that it is 
appropriate to apply this requirement to 
both manufactured and job-made 
ladders, because OSHA believes that 
ladders, whatever their origin, should 
not pose risks of puncture wounds, 
lacerations, or snagging. This provision 
consolidates and is essentially identical 
to those imposed through the existing 
§ 1926.450(a) (3), (4), and (5) references 
to ANSI A14.1-1968 (Ex. 3-8), paragraph 
3.1.1.1, ANSI A14.2-1956 (Ex. 3-9), 
paragraph 3.1, and ANSI A14.3-1956 (Ex. 
3-10), paragraphs 4.1.4 and 4.2, 
respectively. This provision is also 
consistent with ANSI A14.1-1982 (Ex. 3- 
11) paragraph 5.1.1.1; A14.2-1982 (Ex. 3- 
12), paragraph 5; and A14.3-1984 (Ex. 3- 
13), paragraph 4.1.5, the most recent 
editions of those standards. These 
paragraphs from ANSI require ladders 
to’be without defects, such as sharp 
edges, splinters, and burrs. 

Two commenters (Exs. 2-16 and 2-29) 
addressed proposed paragraph (a)(13) 
(now paragraph (a)(11) of the final rule). 
In response to the first commenter, the 
provision has been slightly reworded tc 
add “be” after the word “shall.” The 
other commenter (Ex. 2-29) stated that 
OSHA should “delete any reference to 
‘snagging of clothing’ for this has no 
appropriate reference in standards for 
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stairways and ladders.” However, 
OSHA has determined that the 
requirement to prevent snagging 
hazards, while not based directly on the 
ANSI consensus standards, is 
appropriate both to protect employees 
from snagging hazards and to clarify the 
Agency's intent concerning the degree of 
smoothness considered necessary under 
the standard. Therefore, the Agency has 
— the requirement in the final 
rule. 

After considering the comments 
discussed above, OSHA is promulgating 
paragraph (a)(11), incorporating the 
minor change noted above. 

Paragraph (a)(12), which was 
proposed as paragraph (a)(14), prohibits 
wood ladders from being coated with 
any opaque covering except as 
necessary for identification or warning 
labels. This provision is intended to 
prohibit covering or painting over any 
splits or cracks in any wood ladder 
component that might cause the defect 
to be undetected by a ladder user. This 
requirement is consistent with the 
existing § 1926.450(a)(3) reference to 
ANSI A14.1-1968 (Ex. 3-8), which 
addresses this requirement in paragraph 
5.1.9. The specific wording of paragraph 
(a)(12) is based on the most recent 
editions of the pertinent standards, 
ANSI A14.1-1982 (Ex. 3-11), paragraph 
8.4.6.3, and A14.3-1984 (Ex. 3-13), 
paragraph 9.3.10. OSHA did not receive 
any comments regarding proposed 
paragraph (a)(14) (paragraph (a)(12) of 
the final rule). 

Paragraph (a)(13) (paragraph (a)(15) in 
the proposed rule) requires a minimum 
perpendicular clearance of 7 inches 
between fixed ladder rungs, cleats, and 
steps, and any obstruction behind the 
fixed ladder, except in the case of 
elevator pit ladders. This is essentially 
the same requirement as contained in 
the existing § 1926.450(a)(5) reference to 
ANSI A14.3-1956 (Ex. 3-10), which 
addresses this in paragraph 5.4. 
However, in both the proposed and final 
rule, OSHA has removed the existing 
provision that allowed for the reduction 
of minimum clearance to account for 
unavoidable obstructions. This change 
is consistent with the most recent 
edition of the pertinent ANSI A14.3-1984 
(Ex. 3-13), paragraph 5.4.2.1. The Agency 
believes that, in general, the minimum 
clearance sequirement is necessary, 
regardless of any obstructions, so that 
employees can get safe footholds on 
ladders. The final rule differs from the 
proposal in that, in response to a 
comment, an exception for elevator pit 
ladders has been added to the final. 

The Agency received one comment 
(Ex. 2-13) responding to this paragraph 
(now § 1926.1053(a)(13)). The commenter 


requested that OSHA exempt pit 
ladders mounted to walls inside elevator 
hoistways from the provisions of the 
standard because these “ladders are 
used infrequently for maintenance and 
then by trained personnel.” The 
commenter added that “There is also a 
necessity to maintain clearance between 
the elevator car and the ladder.” OSHA 
has determined that this request is 
appropriate and notes that elevator 
hoistways and/or shafts are usually 
screened or secured from general traffic 
areas. The Agency considers it 
reasonable to expect that only those 
employees who are performing 
construction work on elevators and 
elevator areas would have the requisite 
training and access to the elevator pit 
ladders. In addition, the Agency 
observes that paragraph 5.4.2.1 of ANSI 
A14.3—1984 (Ex. 3-13) specifically 
excludes elevator pits that comply with 
the clearance requirements of ANSI 
A17.1-1981 from its coverage. Therefore, 
the paragraph has been amended to set 
the minimum perpendicular clearance 
for elevator pit ladders at 4% inches. 

As noted above, this revision of 
subpart X codifies specific ANSI 
provisions that were cited as references 
in existing OSHA regulations. For that 
reason, and based on the rulemaking 
record, the Agency is promulgating 
paragraph (a)(13) as revised. 

Paragraph (a)(14) (paragraph (a)(16) in 
the proposed rule) requires a minimum 
clearance of 30 inches between fixed 
ladders and any obstruction on the 
climbing side of the ladder. Where the 
clearance is less than 30 inches because 
of unavoidable obstructions, paragraph 
(a)(15) (redesignated from paragraph 
(a)(17) in the proposed rule) requires a 
deflection device to be installed that 
would guide employees around the 
obstruction. These requirements are 
consistent with those imposed through 
the existing § 1926.450(a)(5) reference to 
ANSI A14.3~1956 (Ex. 3-10), which 
addresses these matters in paragraphs 
5.1 and 5.7. Paragraphs (a) (14) and (15) 
are effectively identical to the proposed 
rule, which reflected the modifications 
contained in the pertinent provisions in 
the more recent edition of the consensus 
standard, ANSI A14.3-1984 (Ex. 3-13), 
paragraphs 5.4.1.1 and 5.4.1.3, 
respectively. No comments were 
received addressing paragraphs (a) (14) 
and (15) (as renumbered). 

Paragraph (a)(16) (paragraph (a)(18) in 
the proposed rule) specifies minimum 
and maximum step-across distances at 
landings for fixed ladders of 7 inches 
and 12 inches, respectively. The text of 
the final rule is identical to the proposed 
paragraph. It is consistent with 
paragraph 5.6 of ANSI A14.3-1956 (Ex. 


3-10), which is referenced in existing 

§ 1926.450{a)(5), except that the existing 
2%-inch minimum limit has 

replaced by a minimum limit of 7 inches, 
to be consistent with paragraph (a)(13) 
in the final rule and with paragraph 
5.4.2.2 of the most recent edition of the 
consensus standard, ANSI A14.3-1984 
(Ex. 3-13). 

The one commenter (Ex. 2-14) who 
responded to proposed paragraph (a)(18) 
(now renumbered as § 1926.1053(a)(16)) 
pointed out that the term “through fixed 
ladder” used in the proposal was 
unclear. To resolve this concern 
regarding the meaning of the term, the 
Agency has added a definition for 
“through fixed ladder” in § 1926.1050(b) 
of this subpart, as discussed earlier. 

Paragraph (a)(17) (paragraph (a)(19) in 
the proposed rule) requires a minimum 
of 15 inches of side clearance (from the 
ladder centerline) for all fixed ladders 
that do not have cages or wells. This 
requirement is identical to paragraph 
5.20 of ANSI A14.3-1956 (Ex. 3-10), 
which is applied through the reference 
to the ANSI standard in existing 
§ 1926.450(a)(5). It is also identical to 
paragraph 5.4.3 of the most recent 
edition of the consensus standard, ANSI 
A14.3-1984 (Ex. 3-13). No comments 
were received addressing paragraph 
(a)(17). 

Paragraph (a)(18) (paragraph (a)(20) of 
the proposal) requires fixed ladders to 
be provided with cages, wells, ladder 
safety devices, or self-retracting lifelines 
where the length of climb is less than 24 
feet but the top of the ladder is more 
than 24 feet above lower levels. This 
requirement is based in part on the 
existing § 1926.450(a)(5) reference to 
ANSI A14.3-1956 (Ex. 3-10), which 
addresses this concept in paragraph 
6.1.2. The provision also reflects the 
updated and clarified language of A14.3- 
1984 (Ex. 3-13); paragraph 4.1.2. The 
final rule also allows the use of self- 
retracting lifelines as alternative fall 
protection to wells, cages, and ladder 
safety devices. 

One comment (Ex. 2-35) objected to 
the inclusion of self-retracting lifelines 
in the list of devices to be used, stating 
that “We do not expect it was OSHA's 
intention to have self-retracting lifelines 
be utilized when the length of line is less 
than 24’.” OSHA notes that this exact 
requirement appears in the most recent 
ANSI standard. The Agency believes 
that the ANSI provisions are 
appropriate to protect workers in those 
circumstances. Furthermore, such 
lifelines are listed as one of several 
options the employer can select from, 
and are not items required on all fixed 
ladders. The Agency expects that 
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employers will choose devices from the 
given list of options that adequately 
protect employees. 

After considering the response to the 
proposed rule, OSHA is issuing 
paragraph (a)(18) as final, unchanged 
from the proposed rule. 

Paragraph (a)(19) (paragraph (a)(21) of 
the proposal) requires that employers 
who install fixed ladders whose total 
length of climb is at least 24 feet, equip 
those ladders with either ladder safety 
devices, self-retracting lifelines together 
with rest platforms at intervals not to 
exceed 150 feet, or a cage or well with 
ladder sections offset and landing 
platforms provided at miximum 
intervals of 50 feet. This provision is 
based on ANSI A14.3-1984 (Ex. 3-13), 
paragraph 4.1.2. 

OSHA received one comment (Ex. 2- 
43) addressing paragraph (a)(21) 

(§ 1926.1053(a)(19) of the final rule). The 
commenter noted that the paragraph 
requires rest platforms for fixed ladders 
at intervals of 150 feet, in apparent 
contradiction with the requirement that 
ladder sections not exceed 50 feet in 
length. OSHA notes that the provisions 
of paragraph (a)(19) (ii) and (iii) are 
alternatives between which employers 
will choose, so they need not be 
consistent. 

After considering the response to the 
proposed rule, OSHA is promulgating 
paragraph (a){19) without change. 

Paragraphs (a) (20) and (21) 
(paragraphs (a) (22) and (23) of the 
pro rule, respectively) establish 
the requirements for fixed ladder cage 
and well construction. Paragraph (a)(20), 
which addresses cages for fixed ladders, 
covers placement and spacing of 
horizontal bands and vertical bars; 
internal clearances; keeping the insides 
clear of projections; and requirements 
for cage tops and bottoms. Paragraph 
(a)(21), which addresses wells for fixed 
ladders, covers ladder encirclement; 
keeping them free of projections; inside 
clear widths; and bottom heights. Those 
provisions are based, in part, on 
paragraph 6.1 of the ANSI standard that 
is referenced by existing 
§ 1926.450(a)(5), A14.3-1956 (Ex. 3-10). 
However, the language in the 
paragraphs in this rulemaking reflects 
the updated and clarified language of 
ANSI A14.3-1984 (Ex. 3-13), paragraphs 
6.1 and 6.2. Significant differences 
between the 1956 and 1984 ANSI 
documents, and therefore, between the 
existing and revised rule, are as follows: 

¢ Maximum cage size is increased 
from 28 to 30 inches to allow easier 
employee movement; 

e Wells are now required to encircle 
the ladder completely and be free of 
projections; wells must now have an 


inside clear width of at least 30 inches; 
and 

© The bottom access opening shall not 
be less than 7 feet nor more than 8 feet 
high. 

No comments were received 
addressing paragraphs (a) (20) and (21) 
(as redesignated). 

Paragraph (a)(22) (paragraph (a)(24) of 
the proposed rule) sets forth the 
requirements for ladder safety devices. 
Those provisions are based, in part, on 
the reference in existing § 1926.450(a)(5) 
to ANSI A14.3-1956 (Ex. 3-10), which 
covers this topic in paragraph 6.5. Those 
paragraphs also reflect the updated and 
clarified language of ANSI A14.3-1984 
(Ex. 3-13), paragraph 7. Based on the 
Agency's review of the record, as 
discussed below, OSHA promulgates 
paragraph (a)({22) without change. 

Paragraph (a)(22)({i) requires that 
ladder safety devices and related 
support systems (such as a ladder to 
which they are attached) be capable of 
withstanding, without failure, a drop test 
consisting of an 18-inch (.41 m) drop of a 
500-pound (226 kg) weight. This 
provision is based on ANSI A14.3-1984 
(Ex. 3-13), paragraph 7.1.3. 

Paragraph (a)(22){ii) requires the 
devices to be of a design that permits 
employees using the system to ascend or 
descend without continually having to 
manipulate any part of the system. The 
requirement is based on paragraph 7.3.1 
of ANSI A14.3-1984. 

Paragraph (a)(22)(iii) requires that 
ladder safety devices limit the 
descending velocity of an employee to 7 
feet (2.1 m) per second or less within 2 
feet (.61 m) after a fall occurs. In 
establishing the velocity limit for ladder 
safety devices, OSHA reviewed a 
National Bureau of Standards (NBS) 
report (Ex. 3-18) that suggested a 
maximum descent rate for descent 
devices of 15 feet per second for an 
uninjured employee and 10 feet (3.1 m) 
per second for an injured employee. 
Descent devices are used for escapes, 
with workers traveling down a rope or 
line without obstructions in the descent 
path. In adapting the NBS 
recommendations into regulatory 
language, OSHA proposed a more 
conservative velocity limit of 7 feet (2.1 
m) per second for ladder safety devices 
because the Agency believes that an 
employee descending faster than that 
could be injured through contact with 
the ladder during a fall. Seven feet per 
second represents the speed attained 
after a free-fall of approximately 1 foot 
(30.5 cm). OSHA believes that in 
addition to providing protection from the 
force of the fall, this limit enables an 
employee to either regain control on the 


ladder or descend at a reasonable and 
safe speed. 

OSHA requested comments and data 
in Issue #12 of the proposal on whether 
or not the descent rates suggested by 
NBS would provide adequate protection. 
The only comment on this issue came 
from the ACCSH, which recommended 
that OSHA adopt the 7 feet-per-second 
limit (Tr. 6/10/87, pp. 11-13). The one 
comment (Ex. 2-3) specifically made on 
$ 1926.1053(a)(24) (§ 1926.1053(a)(22) of 
the final rule) was directed to paragraph 
(a)(24){iii), and expressed the belief that 
these requirements, as specified, would 
“effectively eliminate all flexible and 
rigid rail systems in use today.” The 
commenter added that “I believe the 
intent is to have those units with 
descent capability only meet the descent 
per second criteria.” OSHA disagrees 
with this comment. The specified 
criteria do not prohibit the use of 
systems that completely stop or arrest 
the fall of employees. The provision is 
intended to limit the maximum fall 
velocity, not the minimum fall velocity. 
Upon review of the record, including the ~ 
above-mentioned comment, OSHA 
believes that the requirements of 
paragraph (a)(22){iii) are necessary for 
protection of employees who use ladder 
safety devices including those equipped 
with a descent slide mechanism. 
However, OSHA requests that 
interested parties submit any additional 
information that would be pertinent to 
this issue. The Agency would take any 
such information into account and 
would initiate further regulatory action 
if that was appropriate. 

Paragraph (a)(22){iv) requires that the 
maximum length of the connection 
between the carrier or lifeline and the 
point of attachment to the body belt not 
exceed 9 inches (23 cm). This 
requirement is based on a 
recommendation contained in Drs. 
Chaffin and Stobbe’s report, “Ergonomic 
Considerations Related to Selected Fall 
Prevention Aspects of Scaffolds and 
Ladders as Presented in OSHA 
Standard, 29 CFR part 1910, subpart D” 
(Ex. 3-19), which indicates that this 
distance is needed to ascend and 
descend a ladder in a position that is not 
awkward. No comments were received 
on this paragraph. 

Paragraph (a){23) (paragraph (a)(25) of 
the proposed rule) specifies the 
mounting requirements for ladder safety 
devices for fixed ladders. The fina! rule 
is the same as the proposal except that 
the introductory text has the additional 
language “The mounting of” and “for 
fixed ladders” to clarify its application. 
Paragraph (a}(23){i} requires mountings 
for rigid carriers to be attached at each 
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end of the carrier, with intermediate 
mountings spaced along the entire 
length of the carrier. This is based on 
ANSI A.14.3-1984 (Ex. 3-13), paragraph 
7.3.4. Paragraph (a)(23)(ii) requires that 
mountings for flexible carriers be 
attached at each end of the carrier, and 
that when the system is exposed to 
wind, cable guides be installed at a 
minimum spacing of 25 feet (7.6 m) and a 
maximum spacing of 40 feet (12.2 m) 
along the entire length of the carrier to 
prevent wind damage to the system. 
These are the same requirements as in 
ANSI A.14.3-1984, paragraph 7.3.5. 
Paragraph (a)(23)(iii) requires that the 
design and installation of mountings and 
cable guides not reduce the design 
strength of the ladder. This is based on 
ANSI A14.3-1984, paragraph 7.1.4. 
OSHA did not receive any comments 
addressing paragraph (a)(23). 
Accordingly, OSHA promulgates 

§ 1926.1053(a)(23) as clarified. 

Paragraphs (a) (24) through (26) 
(paragraphs (a) (26) through (28) of the 
proposed rule), respectively) address 
extensions for side rail ladders. 

Paragraph (a)(24) requires that side 
rails extend 42 inches above the top of 
the access level or landing platform 
served by the ladder. This provision is 
based on paragraph 5.3.2.1 of ANSI 
A14.3-194 (Ex. 3-13). Existing 
§ 1926.450(a)(9) requires that ladder side 
rails extend at least “36 inches above 
the landing.” OSHA has increased the 
minimum extension for fixed ladders to 
coordinate this requirement and the 
requirements for guardrails. The 
extension requirement for portable 
ladders (still at least 36 inches) appears 
in paragraph (b)(1), below. 

Paragraph (a)(25), which is based on 
paragraph 5.3.2.2 of ANSI A14.3-1984 
(Ex. 3-13), requires that the extension of 
a through ladder have no steps or rungs, 
that the extension be flared so the side 
rails provide between 24 and 30 inches 
of clearance when ladder safety devices 
are not provided, and that the extension 
be flared no more than 36 inches when 
ladder safety devices are provided. 
These are the same requirements as in 
ANSI A14.3-1956 (Ex. 3-10), paragraph 
6.3, referenced by existing 
§ 1926.450(a)(5), except the minimum 
and maximum side rail flare is changed 
from 18 inches and 24 inches, to 24 
inches and 30 inches, respectively, to 
reflect ANSI A14.3-1984 (Ex. 3-13) and 
to provide employees with appropriate 
protection from fall hazards. 

Paragraph (a)(26) requires that the 
side rails and the steps or rungs shall be 
continuous for side-step fixed ladder 
extensions. This provision is based on 
paragraph 5.3.2.3 of ANSI A14.3-1984 
(Ex. 3-13). OSHA did not receive any 


comments regarding paragraphs (a) (24) 
through (26). 

Paragraph (a}{27) (paragraph (a)(29) of 
the proposed rule) requires individual- 
rung ladders, except those covered by 
manhole covers or hatches, to extend at 
least 42 inches above access levels or 
landing platforms or be equipped with 
either horizontal or vertical grab bars. 
The final rule differs from the proposal 
only insofar as the proposal has been 
revised to state that the extension shall 
be “at least” 42 inches, rather than 
exactly 42 inches. This additional 
language, which was inadvertently 
omitted from the proposal, is needed to 
keep the OSHA standard consistent 
with ANSI A14.3-1984 (Ex. 3-13), 
paragraph 5.3.3.1, and to avoid imposing 
unreasonable burdens on employers 
whose individual-rung/step ladders 
extend more than 42 inches above 
access levels or landing platforms. This 
provision is also consistent with A14.3— 
1956, paragraph 6.3, which is referenced 
by existing § 1926.450(a)(5). No 
comments were received addressing 
redesignated paragraph (a)(27). 

Paragraph (b) sets forth the 
requirements for safe ladder use by 
construction employees. The 
introductory text explains that these 
requirements apply to all ladders, 
including job-made ladders except as 
otherwise indicated. One commenter 
(Ex. 2-14) suggested a rearrangement of 
certain provisions, OSHA has 
determined that the format of the ladder 
use requirements, as proposed, is 
appropriate because the regulatory 
language has been organized so that 
employers receive clear guidance and 
the proper emphasis is placed on the 
ladder use requirements. 

Paragraph (b)(1) requires that side 
rails of portable ladders extend at least 
3 feet above the upper level or surface to 
which the ladder is used to gain access. 
The requirement further provides that 
when such extensions are not possible 
because of the ladder length, the ladder 
shall be secured at the top to a rigid, 
nondeflecting support, and employees 
shall be provided with a grasping device 
such as a grabrail. This is essentially the 
same provision as in existing 
§ 1926.450(a)(9), except that the revised 
rule requires the securing of the ladder 
and does not limit alternative solutions 
to grabrails. This provision also differs 
from existing § 1926.450 (a)(9) in that this 
provision unlike the existing standard 
applies only to portable ladders. The 
side rail extension requirements for 
fixed ladders appear in paragraph 
(a)(24), as redesignated, above. The final 
rule is identical to proposed paragraph 
(b)(1) except that where the 3-foot 
extension is not possible, the final rule 


requires that the ladder be secured “at 
its top to a rigid support that will not 
deflect,” while the proposal only 
required securing the ladder “at the 
top.” In addition, OSHA added the term 
“portable” to the proposed provision to 
make it clear that only portable ladders 
were covered by this paragraph and has 
inserted a new sentence to clarify that 
the ladder deflection under load should 
not, by itself, cause the ladder to slip off 
its support. 

The one commenter (Ex. 2-21) 
regarding paragraph (b)(1), stated that 
the proposed paragraph should be 
clarified to address specifically how 
much less than 3 feet above the upper 
landing surface a ladder which complied 
with paragraph (b)(1) could be. The 
commenter also stated that OSHA 
should “set a minimum ladder length 
necessary to prevent the ladder from 
slipping from its support due to bending 
deflection even though the ladder is 
secured at the top.” To address this 
concern, the Agency has revised 
proposed paragraph (b)(1) to require 
that ladders extending less than three 
feet be secured at the top to a rigid 
support that will not deflect and that 
such ladders be of sufficient length that 
they will not slip from the support due to 
bending deflection. 

Accordingly, the Agency is 
promulgating paragraph (b)(1) as 
revised. 

Paragraph (b)(2) requires ladders to be 
free of oil, grease, and other slipping 
hazards. This requirement, which is 
identical to the proposed rule, is based 
on paragraph 8.3.4. of both ANSI A14.1- 
1982 (Ex. 3-11) and A14.1-1982 (Ex. 3- 
12) and paragraph 9.2.5 of ANSI A14.3- 
1984 (Ex. 3-13), the pertinent provisions 
of the most recent editions of the 
consensus standards. The provisions of 
the final rule, unlike the existing 
provisions in § 1926.450(a) (3), (4), and 
(5) (which cover only oil and grease), 
covers all slip hazards. Paragraph (b)(2) 
is otherwise consistent with the existing 
§ 1926.450(a)(3) reference to ANSI 
A14.1-1968 (Ex. 3-8), which in paragraph 
5.1.1 requires ladder rungs to be “kept 
free of grease and oil”; the existing 
§ 1926.450(a)(4) reference to ANSI 
A14.2-1956 (Ex. 3-9), which requires in 
paragraph 8 that ladders “be maintained 
in safe condition;” and the existing 
1926.450(a)(5) reference to ANSI A14.3- 
1956 (Ex. 3-10), which requires in 
paragraph 5.2.6.4 that ladders be 
“cleaned of oil, grease, or slippery 
materials.” However, oil and grease are 
only two of many slip-causing 
substances and, therefore, paragraph 
(b)(2) uses broader language. OSHA did 
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not receive any comments regarding 
paragra) 2 

re. requires that ladders 
not be loaded beyond the maximum 
intended load for which they were built, 
nor beyond their manufacturer's rated 
capacity. This requirement is consistent 
with paragraph 6.1 of ANSI A14.1-1982 
(Ex. 3-11), paragraph 5 of ANSI A14.2- 
1982 (Ex. 3-12), and paragraph 4.2 of 
ANSI A14.3-1984 (Ex. 3-13). This 
paragraph is also consistent with 
requirements set through the existing 
§ 1926.450(a)(3) reference to ANSI 
A14.1-1968 (Ex. 3-8), which addressed 
portable wood ladders in paragraph 
5.2.2. Under the proposed rule, 
employers were required to ensure that 
ladders, whether fixed or portable, were 
not loaded beyond their maximum 
intended load-carrying capacity, or the 
rated capacity. OSHA has revised the 
proposed paragraph in response to a 
commenter’s request for clarification 
(Ex. 2-29), by changing “their maximum 
intended load-carrying capacity” to “the 
maximum intended load for which they 
were built,” and adding the word 
“manufacturer's” to “rated capacity” in 
the final rule. OSHA believes that the 
language changes clarify the provision's 
intended applicability without altering 
any material provision of the standard. 

After consideration of the above- 
noted comment on the proposed rule, 
OSHA is promulgating paragraph (b)(3) 
as clarified. 

Paragraph (b)(4) requires that ladders 
be used only for the purpose for which 
they were designed. The final rule is 
identical to the proposed rule. This 
provision is based on paragraphs 8.3.1 
and 8.4.3 of ANSI A14.1-1982 (Ex. 3-11), 
paragraph 8.3.1 of ANSI A14.2-1982 (Ex. 
3-12), and paragraph 9.1 of ANSI A14.3- 
1984 (Ex. 3-13). It is also consistent with 
the requirements applied through the 
existing § 1926.450({a)(3) reference to 
ANSI A14.1-1968 (Ex. 3-8). Paragraph 
5.2.12 of A14.1-1968 prohibits using 
ladders as guys, braces, skids, or for 
other than their intended purpose. This 
provision is also based on existing 
§ 1926.450{a)(7), which prohibits using 
ladders in a horizontal position as a 
scaffold platform, or a runway. OSHA 
determined that it was appropriate for 
this requirement to apply to all ladders, 
not just to portable ladders, because 
misuse of any ladder can result in 
employee injury. OSHA did not receive 
— comments regarding paragraph 

)(4). 

Paragraph (b)(5) sets requirements for 
the angles at which ladders must be 
positioned. These provisions reflects 
OSHA determination of how ladders 
must be positioned so they are stable 
when climbed. The requirements for 


specific types of ladders have been 
reformatted to appear as separate 
subparagraphs in the final rule, for the 
sake of clarity. 

Paragraph (b)(5)(i) requires non-self- 
supporting ladders to be used at an 
angle such that the horizontal distance 
between the top support and the foot of 
the ladder is approximately one-quarter 
of the working length of the ladder. This 
provision is based on paragraph 8.3.3 of 
both ANSI A14.1-1982 (Ex. 3-11) and 
ANSI A14.2~1982 (Ex. 3-12). 

Paragraph (b)(5)(ii) incorporates 
paragraph 4.4.1 of ANSI A14.4-1979 (Ex. 
3-14), Safety Requirements of Job-Made 
Ladders, which requires that wood job- 
made ladders with spliced side rails be 
used at an angle such that the horizontal 
distance is one eighth the working 
length of the ladder. In the final rule, the 
word “ratio” in the second sentence has 
been replaced with “horizontal 
distance,” to match the terminology of 
the first sentence. OSHA is making this 
minor editorial change for the sake of 
clarity. 

Paragraph (b)(5){iii) requires fixed 
ladders to be used at a pitch no greater 
than 90 degrees from the horizontal as 
measured to the back side of the ladder. 
This provision is based on paragraph 
1.4.3 of the most recent edition of the 
ANSI standard, A14.3-1984 (Ex. 3-13), 
and is consistent with the requirement 
set out in paragraph 7.1 of ANSI A14.3- 
1956 (Ex. 3-10), which is applied through 
the reference to ANSI in existing 
§ 1926.450{a)}(5). No comments were 
received addressing paragraph (b)(5). 
The Agency is therefore promulgating 
§ 1926.1053(b)(5) with the minor revision 
discussed above. 

Paragraphs (b) (6) through (8) replace 


existing § 1926.450({a)(6), which requires + 


that ladder feet be set on a substantial 
base, and existing § 1926.450{a)(10), 
which requires portable ladders that are 
in use to be tied, blocked, or otherwise 
secured to prevent their being displaced. 
The revised rules more clearly identify 
the hazards to be protected against by 
requiring employers to secure ladders 
where the footing is unstable, not level, 
or slippery, or where the ladder can 
accidentally be displaced by traffic or 
workplace activities. 

Paragraph (b)(6) requires ladders to be 
used only on stable and level surfaces 
unless secured to prevent accidental 
displacement. This requirement is 
consistent with existing § 1926.450{a)(6), 
which requires “a substantial base; and 
with the existing § 1926.450(a)(3) 
reference to ANSI A14.1-1968 (Ex. 3-8), 
which in paragraphs 5.2.3 and 5.2.5 
require a “secure” and “stable” footing 
for ladders. The requirement that the 
surface that must be level or the ladders 


must be secured is based on ANSI 
A14.1-1982 (Ex. 3-11), paragraph 8.3.4, 
and is included because surfaces that 
are not level may not provide suitable 
support for unsecured ladders. 

OSHA did not receive any public 
comments addressing paragraph (b)(6). 
The ACCSH discussed the provisions of 
this paragraph at considerable length, 
together with paragraphs (b) (7) through 
(9) of this same section (Tr. 6/10/87, pp. 
28-45), but did not recommend that 
OSHA make any changes to the 
language in § 1926.1053(b)(6). Therefore, 
OSHA is promulgating § 1926.1053(b)(6) 
as a final rule, without change from the 
proposed rule. 

Paragraph (b)(7) prohibits the use of 
ladders on slippery surfaces unless they 
are secured or provided with slip- 
resistant feet. In the final rule the 
proposed explanatory note that slip- 
resistant feet not be used as a substitute 
for placing, lashing, or holding the 
ladder has been edited and incorporated 
into the text of the paragraph. This 
requirement is based on ANSI A14.1- 
1982 (Ex. 3-11), paragraph 8.3.4. This 
provision is also consistent with the 
requirement applied through the existing 
§ 1926.450(a)(3) reference to ANSI 
A14.1-1968 (Ex. 3-8), which addresses 
slip resistance in paragraph 5.2.20. 

OSHA did not receive any public 
comments addressing paragraph (b)(7). 
The ACCSH discussed this paragraph 
along with paragraphs (b) (6) through (9) 
and recommended that the explanatory 
note specifying that slip-resistant feet 
are not a substitute for the various 
methods of securing ladders on slick or 
slippery surfaces be merged into the text 
of the paragraph (Tr. 6/10/87, pp. 43-46). 
The ACCSH mentioned this provision 
while discussing the requirements for 
ladders, but did not make a 
recommendation (Tr. 6/10/87, p. 42). In 
Issue X—1 of the notice of informal 
public hearing (53 FR 2048, Jan. 26, 1988) 
(Ex. 5), OSHA sought testimony and 
supporting information regarding the 
ACCSH recommendation. 

OSHA did not receive any testimony 
regarding either paragraph (b){7) or 
Issue X-1. Nonetheless, the Agency 
agrees with the ACCSH that it is 
appropriate to incorporate the note as 
part of the text of the paragraph. OSHA, 
therefore, promulgates the 
§ 1926.1053(b)(7) note as consolidated, 
with minor revisions. 

Paragraph (b)(8) requires ladders 
placed in passageways, doorways, or 
any location where they can be 
displaced by workplace activities or 
traffic, to be secured in place, or a 
barricade system used to keep activities 
and traffic away from the ladder. This 
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provision is very similar to existing 

§ 1926.450{a}(8}. The only substantive 
change from the existing rule is the 
addition of language allowing the 
ladders to be tied off or otherwise 
secured. OSHA believes that if a ladder 
is secured against displacement then no 
problem exists. The type of tie-off 
required would vary, depending on the 
type of activity taking place and the 
likelihood of ladder displacement. 

OSHA did not receive any comments 

regarding paragraph (b}{8). Therefore, 
§ 1926.1053(b)(8) is promulgated as final, 
incorporating the above-described 
editorial change. 

Paragraph (b){9} requires the area 
around the top and bottom of ladders to 
be kept clear. This is unchanged from 
the proposed rule and is the same 
requirement that is already applied to 
portable ladders through existing 
§ 1926.450{a}(6), OSHA has determined 
that it is appropriate for this 
requirement to cover all ladders. 

No comments were received 
addressing paragraph (b}{9). The 
ACCSH mentioned this provision while 
discussing the requirements for ladders, 
but did not make a recommendation (Tr. 
6/10/87, p. 42). OSHA is therefore 
promulgating § 1926.1053(b)(9) as final, 
unchanged from the proposed rule. 

Paragraph (b}{10) requires the tops of 
non-self-supporting ladders to be placed 
such that the two side rails are equally 
supported, or provided with a single 
support attachment. The final rule is 
identical to the proposed rule. This 
requirement is intended to ensure proper 
ladder stability and is based on the 
requirements imposed through the 
existing § 1926.450(a)(4) reference to 
ANSI A14.2-1956 (Ex. 3-9), which 
addresses this in paragraph 5.3.2, and on 
paragraph 8.3.5 of both ANSI A14.1-1982 
(Ex. 3-11) and ANSI A14.2-1982 (Ex. 3- 
12). OSHA did not receive any 
comments regarding paragraph (b){10). 

Paragraph (b){11) provides that 
ladders shall not be moved, shifted, or 
extended while occupied. The final rule 
is unchanged from the proposal. 
Essentially, this is a new provision, 
although existing § 1926.450{a}(3} 
references ANSI A14.1-1968 (Ex. 3-8), 
which, im paragraph 5.2.17, contains a 
prohibition against extending a ladder 
while occupied. The final rule is, 
effectively, based on paragraph 8.3.15 of 
both ANSI A14.1-1982 (Ex. 3-11) and 
A14.2-1982 (Ex. 3-12}, which prohibit 
relocating a ladder while it is occupied, 
and on paragraph 8.3.13.1 of beth 1982 
ANSI standards, which prohibit 


paragraph (b}{11). 


Paragraph (b)(22) —— ladders to 
have nonconductive side rails if those 
ladders are used where the employee or 
the ladder could contact exposed 
energized equipment, except as 
provided im § 1926.951{c}{1} of Subpart 
V—Power Transmission and 
Distribution. This i is based on 
paragraphs 8.3.8 and 8.3.21 of both ANSI 
A14.1-1962 (Ex. 3-11} and ANSI A24.2- 
1984 (Ex. 3-12). It is also consistent with 
the requirements of existing 
§ 1926.450(a}{11), which prohibits using 
portable metal ladders for or near 
electrical work, except insofar as the 
existing rule does not reference subpart 
V and, therefore, potentially conflicts 
with that standard (see, for example, 

§ 1926.951(c}{1)}. This final rule is 
substantively the same as the proposed 
rule, except the final rule has been 
editorially revised to be consistent with 
the related 29 CFR part 1910 provision 
contained in the final rule for the 
Electrical Safety Related Work Practices 
published August 6, 1990 (55 FR 32019). 

The one comment (Ex. 2-44) regarding 
paragraph (b}{12) suggested that OSHA 
require protection for employees 
working on ladders near power lines. 
The commenter recommended that the 
Agency adopt the provisions of existing 
§ 1926.451(d){6) to protect employees 
working on ladders from electrical 
hazards. OSHA has determined that 
compliance with final rule (b){12) and 
with § 1926.951(c) will adequately 
protect employees performing 
construction work on ladders from 
powerline hazards. Therefore, OSHA 
has not made the suggested change. 
Accordingly, § 1926.1053{b}(12) is 
promulgated as a final rule, 
incorporating the above-discussed 
revision. 

Paragraph (b){13) prohibits using the 
tops or top step of a stepladder as a 
step. The finat rule is almost identical to 
the proposed rule, except that the final 
rule clarifies OSHA's concern that the 
top step of a step ladder without a cap 
should not be used for this purpose, 
either. This provision is based on 
paragraph 8.3.2 of both ANSI A14.1-1982 
(Ex. 3-11) and ANSI A14.2-1982 (Ex. 3~- 
12}. The same provision appears in 
ANSI A14.1-1968 (Ex. 3-8), paragraph 
5.2.13, which is applied to portable 
ladders through the existing 
§ 1926.450fa)(3) reference to ANSI. The 
revised rule, however, applies to al? 
stepladders and not just to wood 
rae 

‘A received one comment (Ex. 2- 
16) moron ot to pe (b)(13)}. The 
commenter ex view that the 
prohibition on the use = tops of 
stepladders as steps should be extended 
to “the.top step of stepladders and the 


wood 


top two steps or rangs of straight 
ladders.” However, the commenter did 
not provide a rationale for this 
recommendation, and OSHA believes 
that such a rule would preclude ladders 
from being used as access between 
levels. As noted in the proposed rule, 
this provision is based on an ANSI 
standard and referenced by an existing 
OSHA regulation. On the basis of the 
one comment received, the Agency does 
not believe it has sufficient data to 
support making the recommended 
change. 

After consideration of the comment to 
paragraph (b)(13), OSHA is 
promulgating the paragraph as final, 
without any change from the version 
found in the proposed rulemaking. 

Paragraph (b)(14) prohibits using the 
cross-balancing on the rear support 
section of stepladders for climbing 
unless the rear section is so designed 
and recommended for such use by the 
manufacturer by providing steps for 
climbing on both front and rear sections. 
This provision is based, in part, on 
paragraph &3.2(2} of ANSI A14.1-1982 
(Ex. 3-11} and paragraph 8.3.16 of ANSI 
A14.2-1982 (Ex. 3-12). It is also 
consistent with the requirements applied 
through the existing § 1926.450{a)(3} 
reference to ANSI A14.1-1968 (Ex. 3-8), 
paragraph 5.2.22, except it applies to all 
stepladders and not just to wood 
stepladders. OSHA notes that the 
current ANSI provisions allow ladder 
users to step or stand on “rear braces of 
a self-supporting ladder” if the braces 
are designed and recommended for that 
purpose by the manufacturer. OSHA has 
revised the proposed provision to reflect 
the wording in the consensus standards 
in this final rule. No comments were 
received addressing paragraph (b)(14}. 

Paragraph (b)(15} requires that 
ladders be inspected for visible defects 
by a competent person on a periodic 
basis, based on use and wear, and after 
any occurrence that could affect their 
safe use. This ision is based on 
paragraph 8.4.1 of both ANSI A14.1-1982 
(Ex. 3-11} and ANSI A14.2-1982 (Ex. 3- 
12) and paragraph 9.3.1 of ANSI A14.3- 
1964 (Ex. 3-13). It is also consistent with 
the requirements applied through the 
references to ANSI A14.1-1968, ANSI 
A14.2-1956, and ANSI A14.3-1956 in 
existing § 1926.450f{a) (3), (4}, and (5), 
respectively. This provision also 
clarifies the requirements of existing 
§ 1926.450(a)(2). Proposed paragraph 
(b}(15} would have required ladders to 
be inspected for visible defects prior to 
the first use of each workshift and after 
any occurrence that could affect their 
use. This proposed provision was not 
fully consistent with the requirements 
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imposed through the references to ANSI 
in the existing standards. In particular, 
paragraphs 5.1.10 and 5.2.4 of A14.1- 
1968 and A14.2-1956, respectively, 
required “frequent” inspection and 
paragraph 8 of A14.3-1956 required 
“regular” inspection. As explained 
below, the Agency has changed the 
proposal's wording “prior to the first use 
of each workshift” to read “on a 
periodic basis,” and has also added the 
words “by a competent person” after 
“shall be inspected.” 

Public comment was requested on the 
inspection requirement in paragraph 
(b)(15) in Issue #5 of the proposed 
rulemaking. In particular, OSHA 
solicited comments on the specified 
frequency of inspections. OSHA noted 
that the proposed requirement for 
inspection prior to first use in a 
workshift was suggested, rather than 
required by the pertinent ANSI 
standards. 

A number of respondents (Exs. 2-11, 
2-28, 2-29, 2-30, 2-31 and 2-37) 
expressed some opposition to the 
proposed changes in the inspection 
requirements. One of these commenters 
(Ex. 2-29) stated that “[tJhe existing 
standard for inspection of ladders is 
adequate” and that the proposed change 
is “not necessary.” 

Other commenters who supported 
retention of the existing standard (Exs. 
2-11, 2-31, and 2-37) stated, in part, that 
inspection prior to the first use of each 
workshift would be “restrictive” and 
“unworkable.” They added that “there is 
little evidence to substantiate that 
ladder accidents are caused by 
defective ladders.” Another (Ex. 2-30) 
stated that substantial evidence did “not 
exist that defective ladders chiefly 
cause ladder accidents.” However, the 
commenters who stated that defective 
ladders were not a chief casue of ladder 
accidents did not provide further data or 
evidence to substantiate their 
contentions. One more comment (Ex 2- 
28) expressing some opposition to the 
proposed requirement stated, in part, 
that the proposed frequency of 
inspections would be unnecessary as 
this type of inspection should be 
— before ladder is used in the 

eld. 

On the other hand, as discussed 
above in the Hazards Involved section, 
a Bureau of Labor Statistics survey (Ex. 
3-5) indicates that of the ladders that 
were involved in the accidents studied, 
19 percent had one or more defects, and 
53 percent of all non-self-supporting 
ladders broke during use (51 FR 42751). 
Notwithstanding the comments 
discussed above, OSHA is not* 
convinced of the merit of the argument 
that defective ladders are not a chief 


cause of ladder accidents. The record 
reflects that ladder defects are 
important factors in many ladder 
accidents. 

Six other commenters (Exs. 2-12, 2-16, 
2-23, 2-33, 2-35, and 2-42) basically 
supported the required frequency of 
inspections from the proposal. One of 
these four (Ex. 2-23) considered the 
proposal “practical,” while another (Ex. 
2-12) added that inspections should be 
performed “frequently.” Yet another (Ex. 
2-16) suggested “prior to each use and 
formally once a year” as the criteria for 
the required frequency. One commenter 
(Ex. 2-35) commended OSHA for 
providing ANSI inspection procedures, 
and recommended that OSHA reference 
the 1982 editions and require that 
reinforced plastic ladders meet the same 
inspection procedures. One other 
commenter (Ex. 2-33) indicated he 
favored ladder inspection but did not 
specify a preferred interval for this 
inspection stating: “The brief time to 
make sure a ladder is safe is better than 
the many hours trying to figure out why 
a ladder failed later on.” Also, a 
commenter (Ex. 2-42) stated that ladders 
should be inspected on a “regular” 
basis, as necessary, and that a ladder 
“moved around a lot or moved often 
requires inspection more often.” In 
addition, the ACCSH supported the 
requirement for inspections prior to each 
use, as found in the proposal (Tr. 6/9/87, 
pp. 253-255). 

Based on the BLS study, the variety of 
responses from the commenters, the 
ACCSH recommendation, and the 
existing OSHA rules and ANSI 
consensus standard, OSHA finds these 
inspections to be of considerable 
importance. However, while the Agency 
believes that inspection prior to the first 
use in each workshift can be an 
important way of ensuring that only safe 
ladders are used, the record, including 
the comments, and ANSI do not support 
a requirement for inspections on a daily 
basis. OSHA has decided, therefore, to 
maintain the thrust of the proposal to 
emphasize the need for ladder 
inspections, and to allow some 
flexibility at the same time. 
Consequently, OSHA is replacing “prior 
to the first use of each workshift” in the 
proposed rule with the words “on a 
periodic basis” in the final, and is thus 
matching the ANSI terminology for this 
requirement. 

In addition, while responding under 
Issue #5, some commenters (Exs. 2-11, 
2-30, 2-31, and 2-37) indicated that any 
record retention provision associated 
with the inspections under this 
paragraph would be burdensome to 
employers. OSHA notes, however, that 
the provision did not require 


recordkeeping. The ACCSH 
recommended that a “competent 
person” (defined in § 1926.32(f)), 
representing the employer, should 
examine ladders covered under the 
standard (Tr. 6/9/87, p. 266). OSHA 
agrees with the ACCSH and, 
accordingly, has added language 
regarding inspection by a competent 
person to the standard. 

The issue also referred to the 
applicable ANSI standards, paragraph 
8.4.1 of both ANSI A14.1-1982 (Ex. 3-11) 
and ANSI A14.2-1982 (Ex. 3-12), 
regarding the nature of inspections 
required after a ladder has been put into 
service. One commenter (Ex. 2-28) 
questioned how such inspections are to 
be performed, and asked whether they 
had to remove and lay a ladder down to 
meet the requirements of paragraph 
(b)(15). The commenter went on to 
suggest that “A general visual 
inspection from the. bottom of the ladder 
and while climbing the ladder conducted 
before [the] first use would be 
reasonable.” OSHA intends that these 
inspections can be performed visually 
from a ladder's base by a competent 
person, without taking a ladder down. 

After considering the comments 
submitted to the record, the Agency is 
issuing paragraph (b)(15) as a final rule, 
incorporating the changes to the final 
rule discussed above. 

Paragraph (b)(16) provides that 
portable ladders with structural defects 
be immediately withdrawn from service 
and marked or tagged to show that they 
should not be used until repaired. To 
allow for fixed ladders and to take into 
account that these ladders likely cannot 
be readily removed from service until 
repaired, the proposed rule gave 
employers the alternative of either 
tagging defective ladders or removing 
them from service. This was essentially 
the same rule as existing 
§ 1926.450(a)(2). One difference, 
however, was that the existing 
requirement to check for rung corrosion 
was being deleted because the 
requirement is now covered in 
paragraph (b)(15). The proposal also 
added an exception allowing tagging for 
defective ladders that are not 
immediately removed from service ur 
cannot be removed. The proposed 
language was intended to make it clear 
that ladders can be reused after they 
have been properly repaired. In the final 
rule, OSHA has made serval minor 
editorial and format changes. Paragraph 
(b)(16) now applies only to portable 
ladders. A new paragraph (b)(17) 
applies to fixed ladders, and proposed 
paragraph (b)(17) has been renumbered 
as paragraph (b)(18) of the final rule to 
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stated that “[rjegulations should not 
allow alternate action of ‘do not use” 
tag.” In consideration of this comment, 
OSHA has revised and redesignated 
provisions of the proposed rule to 
differentiate between fixed ladders, 
which may not necessarily be physically 
removed from service, and portable 
ladders, to which the provision 
regarding immediate removal from 
service will apply. Therefore, paragraph 
(b){26} now applies only to portable 
ladders. OSHA intends that portable 
ladders be marked or tagged and 
removed from use so they are not 
inadvertently used before they are 
repaired. Accordingly, OSHA 
promulgates paragraph (b)(16), as 
revised. 

In paragraph (b){27} of the final rule, 
covering fixed ladders, the language 
from proposed paragraph (b)(16) 
explaining that tagging is allowed as an 
alternative to physical removal of a 
defective ladder from service has been 
supplemented by two additional 
alternatives for fixed ladders. Paragraph 
(b)(17) has been reformatted to indicate 
clearly that complying with any one of 
the three alternatives will satisfy the 
standard. The final standard states, in 
paragraph (b)(17}{ii}, that fixed ladders 
may also be marked in a manner that 
readily identifies them as defective, or, 
in paragraph (b){17}(iii}, blocked to 
prevent access or use (such as with a 
plywood attachment that spans. several 
rungs). The language change for the final 
rule reflects OSHA's determination that 
emplgyees can be warned noi to use a 
defective ladder by means other than 
tagging. In recognition of the permanent 
placement of fixed ladders, which 
makes it burdensome to physically 
remove them for repair, OSHA has 
determined that either tagging, marking, 
or blocking defective fixed ladders is 
appropriate. Accordingly, the Agency 
has shifted the requirements for fixed 
ladders to paragraph (b){17] of the final 
rule. 

Therefore, OSHA is promulgating 
paragraph (b)(17} as final, incorporating 
the changes to the proposed rule as 
discussed above. 

Paragraph (b){18} (paragraph (b) (b}{17} of 
the proposed rule) requires ladder 
repairs to restore the ladder to a 
condition meeting the design criteria of 
the ladder, before the ladder is returned 
to use. This requirement is part of the 
ANSI standards {A14.2-1968, A14.2- 


1956, A24.3-1956} referenced in existing 
§ ee (3), (4), and (5),.and is alse 
covered in the pertinent provisions of 
the current ANSI standards, require that 
ladders be kept in “safe condition.” 
OSHA determined that the existing 
requirements do not clearly state what 
constitutes a safe condition. Based on its 
review of the record, the Agency 
concluded that a repaired ladder must 
satisfy the same criteria that applied 
when the ladder was built or 
manufactured for it to be considered 
safe for use. This means that if, for 
example, a Type 1A extra-heavy-duty- 
rated baeetee has a broken rung, the 
replacement rung also must be capable 
of satisfying the requirements set out in 
§ 1926.1053{a)(1). The Agency proposed 
to add paragraph (b)({18} (as 
renumbered} to indicate what an 
employer must do before returning a 
ladder to service after it has been 
removed from service in compliance 
with paragraph (b}(16) or we of the 
final rule. OSHA has added the 
language “before the ladder is returned 
to use” to paragraph (b)(18} (as 
renumbered) to clarify the proposed 
provision. The additional language does 
not change employers’ responsibilities 
from those set by the proposed 
standard. It simply makes explicit the 
Agency's intention to prohibit reuse of 
ladders which have uncorrected defects. 
The Agency did not receive any 
comments addressing this paragraph. 
These provisions are being 
promulgated to reduce the significant 
risk of harm for employees using ladders 
and to eliminate the need for employers 
to refer to documents outside part 1926. 
OSHA has determined that paragraph 
(b)(18} provides additional and 
necessary language to convey its 
regulatory intent and is, therefore, 
issuing § 1926.1053(b}(18} as a final rule. 
Paragraph (b}{19} prohibits the use of 
single-rail ladders. Although this 
prohibition was not set out as 
§ 1926.1053(b)(19) in the proposal, it was 
addressed in Issue #3 of the proposed 
rule. OSHA raised the issue based on 
the existing § 1928.450(a)(3) reference to 
ANSI A14.1-1968 (Ex. 3-8}, which, in 
paragraph 5.2.10, prohibited the use of 
wooden single-rail ladders. (This 
provision is not found in the more recent 
version of ANSI's standard_} In the 
issue, OSHA raised the question 
whether it should continue its 
prohibition on the use of wooden single- 
rail ladder or expand it to all types of 
construction materials, such as metal 
and plastic. The issue also noted that 
subsequent editions of ANSI A14.1 have 
not corntained the prohibition. However, 
paragraph 6 of the most recent edition, 
A14.1.-1982, clearly indicates that the 


consensus standard covers only 
multiple-rail ladders, so the absence of 
an explicit prohibition does not mean 
that ANSI now accepts the use of single- 
rail ladders. 

OSHA received three comments 
directed at Issue #3. Two of the three 
commenters (Exs. 2-29 and 2-35} backed 
the prohibition against the use of all 
singte-rail ladders, and the third (Ex. 2— 
12) stated that his company does not use 
this kind of ladder. The ACCSH also 
recommended that OSHA continue to 
prohibit single-rail ladders (Tr. 6/9/87, p. 
243). 

Based on the comments received and 
OSHA's belief that single-rail ladders 
are inherently difficult to use and 
hazardous because of their instability, 
the Agency is promulgating paragraph 
(b}{19} as final. 

Paragraph (b)(20), which originatty 
appeared in Issue X-2 of the hearing 
notice (53 FR 2054), provides that a 
person using a ladder to ascend or 
descend shall be directed to face the 
ladder. This provision is based on 
existing § 1910.26(c)(3)}{v)} of the general 
industry standards and on input from 
the ACCSH (Tr. 6/10/87, pp. 13-19}, 
regarding safe methods of climbing 
ladders. OSHA does not currently apply 
the general industry standard to 
construction operations. The language 
has been renumbered from paragraph 
(b)(18} fas it was orignially designated 
under the issue) to accommodate other 
provisions that are being added to the 
final rule. 

OSHA received no imput in response 
to the issue. Based on OSHA's 
determinations that facing the ladder 
while climbing, as required in general 
industry by existing § 1920.26(c}{3)}{v}, is 
also necessary to address the Agency 
and ACCSH concerns for the safety of 
construction industry employees using 
ladders, OSHA is promulgating the 
provision as paragraph (b){20) in the 
final rule. 

Paragraph (b)(21)}, which originally 
appeared as a provision of paragraph 
(b)f19) in Issue X-2 of the hearing notice 
(53 FR 2054}, requires that each 
employee use at least one hand to grasp 
the ladder when progressing up and/or 
down the ladder. This provision 
addresses the importance of proper and 
careful use of ladders in situations when 
a worker needs to take an item up or 
down a ladder. Based on former 
§ 1910.25(d}{2}(vi}, which was deleted in 
1984 because it was written using the 
word “shoufd™ rather than “shall,” and 
was thus unenforceable, paragraph 
(b}f21} has been renumbered from . 
paragraph (b){19} fas set out in Issue X-2 
of the hearing notice}, to accommodate 
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other provisions being added to the final 
rule. The former general industry 
standard had not been applied to 
construction operations. The other 
provision of paragraph (b)(19) in Issue 
X-2, which limited what could be 
carried by-employees.climbing a ladder, 
has been relocated to paragraph (b)(22) 
of the final rule, for the sake of clarity. 

At its meeting of June 10, 1987, the 
ACCSH discussed safe methods of 
climbing ladders and the concerns 
raised by the need to carry materials or 
equipment up or down a ladder (Tr. 6/ 
10/87, pp. 13-19). The ACCSH 
recommended that OSHA prohibit 
employees from carrying loads up a 
ladder that will prevent the employees 
from having one hand on the ladder at 
all times. OSHA adopted this 
recommendation and added some other 
points addressed by the ACCSH in their 
discussion as the basis for paragraph 
(b)(19) under Issue X-2 of the hearing 
notice (Ex. 5). Since that time, it has 
been determined that the provision can 
be read in a way that allows unsafe 
climbing. It can be read to mean that 
only one hand needs to be on (touching) 
the ladder at all times; that it may be the 
same hand at all times; and that the one 
hand may simply slide up the ladder 
side rail, thus permitting the carrying of 
objects of any size, weight, or bulk. 
OSHA decided that the provisions 
needed to be written to state more 
clearly the ACCSH’s intent, which the 
Agency believes was to require that one 
hand grasp the ladder at all times, so 
that as one hand moves, the other hand 
maintains contact by grasping the 
ladder. No comments were received on 
this issue before the record was closed 
August 11, 1989. ; 

The Agency notes that the ANSI 
requirements for the use of portable 
wood and metal ladders state, in 
paragraph 8.3.7 of both A14.1-1982 (Ex. 
3-11) and A14.2-1982 (Ex. 3-12), 
respectively, that a “user shall maintain 
a firm hold on the ladder.” OSHA also 
points out that under section (4) of the 
ANSI labeling requirements for proper 
climbing and use of portable ladders, in 
paragraphs 9.2.2. and 9.2.3 of these same 
code editions, users are instructed to 
“maintain a firm grip” and “use both 
hands in climbing.” This language from 
the ANSI labeling requirements is the 
wording with which the public and 
workforce has become familiar through 
reading the warning/ instructional labels 
that manufacturers affix to their 
portable ladders. Consequently, OSHA 
has modified the language 
recommended by the ACCSH to reflect 
the ANSI consensus language. However, 
the Agency has decided not to adopt the 


ANSI phrase “use both hands in 
climbing” because that language might 
be interpreted to mean that small items 
could not be carried by hand when an 
individual is climbing a ladder. 

In the final rule, OSHA has clarified 
its intent by changing the words “at 
least one hand on the ladder at all 
times,” used in the hearing notice, to 
read “at least one hand to grasp the 
ladder when progressing up and/or 
down the ladder.” This rephrasing more 
clearly reflects the Agency’s intention to 
require employees to grasp the ladder 
with at least one hand while climbing. 

In concurrence with the ACCSH 
recommendation, OSHA is promulgating 
paragraph (b)(21) as a final rule, and 
incorporating the editorial change noted 
above. 

Paragraph (b)(22) requires that an 
employee climbing a ladder shall not 
carry any object or load that could 
cause the employee to lose balance and 
fall. As noted above, paragraph (b)(22) 
is based on the provision in paragraph 
(b)(19) of Issue X-2 that limited what an 
employee could carry while climbing. 
This provision addresses the importance 
of proper and careful use of ladders in 
situations when a worker needs to take 
an item up or down a ladder. Based on 
former § 1910.25(d)(2)(vi), which was 
deleted in 1984 because it was written 
using the word “should” rather than 
“shall” and was thus unenforceable, 
paragraph (b)(22) has been renumbered 
from paragraph (b)(19) in Issue X-2 of 
the hearing notice. The former general 
industry standard had not been applied 
to construction operations. 

As discussed in relation to paragraph 
(b)(21), the ACCSH recommended that 
OSHA limit carrying of loads while 
climbing ladders (Tr. 6/10/87, pp. 13-19). 
The Agency has framed paragraph 
(b)(22) to take the ACCSH concerns into 
account. Although OSHA believes that 
small items such as hammers, pliers, 
measuring tapes, nails, paint brushes, 
and similar items should be carried in 
pouches, holster, or belt loops, the 
language in the final rule would not 
preclude an employee from carrying 
such items while climbing a ladder so 
long as the items don’t impede the 
employee's ability to maintain full 
control while climbing or descending the 
ladder. It is OSHA's belief that the 
employee's focus and attention while 
climbing up and/or down a ladder 
should be on making a safe ascent or 
descent and not on transporting items 
up and down the ladder. OSHA notes 
that an employee who needs to take a 
large or heavy object to a different level 
by means of a ladder can pull the object 
up or lower it with a handline. 


In concurrence with the ACCSH 
recommendation and for the reasons 
described above, OSHA is promulgating 
paragraph (b)(22) as a final rule. 

A number of paragraphs from existing 
§ 1926.450 are being deleted as they are 
to be replaced by the more performance- 
oriented provisions of § 1926.1053(a)(1): 
Existing § 1926.450(b)(2); the first line of 
paragraph (b)(3); and paragraphs (b) (4), 
(5), (6), and (8) through (12) of that same 
section are specification-type 
requirements for job-made ladders. 
OSHA has determined that these 
paragraphs do not adequately address 
all necessary aspects of job-made ladder 
construction. In addition, the provisions 
of existing § 1926.450(b) (6), (10), and 
(11) were-developed for manufactured 
portable wood ladders and not job-made 
ladders. The language of the fina! rule 
corrects these problems. Contractors 
who wish to refer to a guide table for the 
construction of job-made ladders may 
use their own design tables if they are 
compatible with § 1926.1053(a)(1), or use 
the ANSI standard for job-made ladders, 
A14.4-1979, which is listed in appendix 
A. 


Section 1926.1060 Training 


The introductory text states that this 
section clarifies the requirements of 
§ 1926.21(b)(2). Upon reviewing the 
record and the provisions of proposed 
§ 1926.1060, the Agency has determined 
that the training requirements in this 
section simply clarify the safety training 
and education requirements in existing 
§ 1926.21. Therefore, OSHA is deleting 
the proposed language “In addition to 
the requirements of § 1926.21, Safety 
training and education, the following 
training requirements apply to this 
subpart.” In addition, the Agency is 
deleting the rest of the introductory text 
to § 1926.1060, which read “However, 
the provisions of this section may be 
cited only when a citation is being 
issued concurrently under the provisions 
of § 1926.1051, § 1926.1052, or 
§ 1926.1053 of this subpart.” OSHA has 
determined that the sentence is not 
appropriate regulatory language. 

Under the introductory text to 
paragraph (a), employers are required to 
provide a training program for each 
employee who uses ladders or 
stairways, as necessary. This training is 
intended to instruct each employee to 
recognize and minimize the hazards 
associated with ladder or stairway use. 

Paragraph (a)(1) clarifies the types of 
hazards and lists subject areas to be 
addressed in the training programs 
conducted for employees using ladders 
and stairways. Stairways and ladders 
are safe only when they are designed, 
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huilt, located, maintained, and used 
properly. This paragraph identifies 
components of the requisite training, but 
does not specify the details of the 
training program. Employers are 
required to ensure that each employee is 
trained by a competent person in the 
following areas, as applicable: The 
nature of fall hazards in the work area; 
the correct procedures for providing fall 
protection; the proper way to build, use, 
place, and maintain stairways and 
ladders; the maximum intended loads of 
the ladders used; and the standards 
contained in subpart X. 

This approach to training provides 
flexibility for the employer in designing 
the training program. The proposed 
paragraph has been amended to require 
that the training be provided by a 
“competent person.” This provision was 
added at the recommendation of the 
ACCSH (Tr. 6/9/87, p. 266). OSHA 
agrees that the involvement of a 
competent person in the program 
provides appropriate assurance that 
employees will be adequately trained. 
OSHA has also deleted the words “and 
instructed” from the introductory text of 
proposed paragraph (a)(1), for the sake 
of clarity. 

OSHA solicited comments under Issue 
#8 regarding employee training and 
retraining on stairway and ladder use. 
Altogether, the Agency received 16 
comments for both Issue #8 and 
proposed § 1926.1060. In the issue, 
OSHA asked for data on the costs and 
effectiveness of training requirements in 
reducing the risk of injuries or fatalities, 
and whether more or less specific 
requirements were appropriate. In 
addition, commenters were asked to 
respond with information about 
currently available safety programs and 
their adequacy; the safety records of 
employees who have been trained; the 
scope and necessary elements of 
training programs; the relationship of the 
additional specific provisions in 
§ 1926.1060(a)(2) (redesignated as 
paragraph (b) in the final rule) with the 
more general § 1926.21 requirements; the 
relationship of costs to benefits under 
this issue area; and possible 
recordkeeping burdens these provisions 
might involve. 

Costs or burdens attributable to such 
training or retraining are already 
imposed through OSHA's regulations in 
§ 1926.21. OSHA notes that 
§ 1926.21(b)(2) requires employers to 
“jnstruct each employee in the 
recognition and avoidance of unsafe 
conditions and the regulations 
applicable to his work environment to 
control or eliminate any hazards or 
other exposure to illness or injury.” The 


Agency's intent in Issue #8 was to get 
some comment and discussion on 
whether a specific clarification of the 
training requirements would be 
worthwhile, and not to broaden or 
expand the scope of the training or add 
a burden to the industry not already 
imposed by § 1926.21. 

The Associated General Contractors 
of America, Inc. (AGC) (Ex. 2-37) and 
two of the local chapters (Exs. 2-11 and 
2-31) indicated that they had “flexible, 
cost effective, and practical” training 
programs already in place. A number of 
commenters (Exs. 2-6, 2-11, 2-14, 2-23, 
2-24, 2-30, 2-31, 2-37, and 2-38) stated 
that the existing training requirements of 
§ 1926.21 were adequate and should not 
be expanded as proposed. Most of them 
(Exs. 2-11, 2-23, 2-24, 2-37, and 2-38) 
indicated that the existing training 
requirements were already burdensome 
given, among other factors, the 
industry's high employee turnover. 
OSHA recognizes that employee 
turnover can substantially increase an 
employer's training burden. The Agency, 
however, has determined that the 
required training and retraining are 
needed to protect employees from 
serious hazards. OSHA has framed the 
training requirements in performance- 
oriented language, allowing employers 
the flexibility to establish cost-effective 
programs and thus to reconcile the need 
for training with the employers’ 
circumstances. 

Some comments (Exs. 2—11, 2-24, 2-30, 
2-31, and 2-37) stated that having two 
training requirements would place 
employers in “double jeopardy” 
because, as one comment (Ex. 2-24) 
explained, employers could receive “two 
citations for what really is a single 
violation.” However, OSHA has 
determined that the commenters’ are 
mistaken in their interpretation of the 
proposal. The Agency notes that in a 
case where two or more provisions 
could apply to a single violation the 
more specific rule always takes 
precedence over the more general rule. 
Therefore, only § 1926.1060 would be 
cited if an employer does not adequately 
train employees in relation to subpart X. 

One comment (Ex. 2-14) stated that 
placing training requirements in 
proposed § 1926.1060 was redundant 
and reduced the effectiveness of the 
existing standard. That comment also 
suggested that any change in training 
requirements should be accomplished 
through revision of existing § 1926.21. 

OSHA notes that § 1926.21(b)(2) 
requires employers to: 

Instruct each employee in the recognition 
and avoidance of unsafe conditions and the 
regulations applicable to his work 


environment to control or eliminate any 
hazards or the exposure to illness or injury. 


The Agency believes that the specific 
training requirements in this final rule 
are necessary to provide additional 
information as a supplement to the 
existing general training requirements 
that apply to stairways and ladders. The 
specific requirements are also necessary 
to indicate what subpart X training 
programs are expected to cover and how 
frequently training is to be provided. 
Rather than take on the complex task of 
revising a general provision that applies 
to many different activities, OSHA has 
included the necessary additional 
information in revised subpart X, along 
with the rest of the provisions that relate 
specifically to stairways and ladders. 

Three commenters (Exs. 2-28, 2-29, 
and 2-39) stated that the training 
provisions should be more specific. Two 
of those commenters (Exs. 2-29 and 2- 
39) submitted information on particular 
training programs and materials. OSHA 
has not made the suggested change 
because the Agency believes that 
employers are in the best position to 
select the training program and 
materials that are appropriate for their 
operations. The training materials in the 
record are available for employers who 
wish to use them in designing their own 
programs. 

Other comments (Exs. 2-13, 2-22, 2-27, 
2-28, 2-39, and 2-42) supported the 
proposed training requirements. One 
comment (Ex. 2-28) indicated that 
proposed § 1926.1060 did not appear to 
impose a recordkeeping burden. Another 
comment (Ex. 2-43) suggested that 
OSHA also require training in tying off. 
Yet another comment (Ex. 2-27) 
supported “further expansion” of the 
training requirements. OSHA has not 
made these suggested changes because 
the Agency believes that the proposed 
performance-oriented language allows 
employers the flexibility necessary to 
establish programs that appropriately 
address their circumstances. 

Paragraph (b) requires retraining to be 
provided for each employee, as 
necessary, so that the employee 
maintains the understanding and 
knowledge acquired through compliance 
with this section. This provision was 
proposed as § 1926.1060(a)(2), and has 
been redesignated as paragraph (b) for 
editorial purposes. To clarify OSHA's 
intent and allow flexibility regarding the 
frequency of such retraining, the final 
rule differs from the proposal in several 
minor respects: OSHA has removed the 
words “Training and” from the 
beginning of the paragraph and has 
added the phrase “so that each 
employee maintains the understanding 
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and knowledge 
compliance with this section” at the end 


the NPRM. As noted above, OSHA is 
aware of the construction industry's 
generally high level of employee 
turnever and current training 
Se The Agency notes, 

r, that none of the commenters 
had  dcneaaaienatins regarding the 
appropriate frequency of retraining. 
Therefore, OSHA continues to believe 
that the most reasonable course is to 
require retraining as necessary. 


information for employers seeking to 
comply with the ladder loading and 
strength requirements of 

§ 1926.1053{a}{1}, and lists the 
applicable ANSI standards that an 
employer can use to purchase, design, or 
build ladders that would be considered 
to meet the OSHA standard. In the final 
rule, proposed appendix A has been 
amended for the sake of clarity and to 
eliminate redundancy. 


Specific Issues 


ln the specific issues section of the 
proposed rule (51 FR 42758 and 42759, 
Nov. 25, 1986}, OSHA sought public 
comments on 12 separate issues to 
identify or raise particular points 
encompassed by this rulemaking that it 
felt merited attention. In addition, 
OSHA sought testimony on two specific 
issues im the hearing notice (53 FR 2054, 
Jan. 26, 1988). All but two of these issues 
have already been discussed above. The 
provisions addressed in the two 
remaining issues are discussed below. 

OSHA sought comments under Issue 
#1 on the following concerns affected 
by the revised subpart: The level of 
current industry practices meeting the 
new of revised provisions; the 
practicality and effectiveness of the 

changes in preventing or 
lessening the severity of accidents; any 
previously undiscussed costs or savings; 
and any pertinent reports indicating the 
need for additional changes. In the 
responses to the proposed rule, OSHA 
received three comments directed to this 
issue. 

One commenter (Ex. 2-39} stated that 
while it had no specific injury data, it 
urged the use of the American National 
Standards Institute’s (ANSI Bi-Level 
Fall Victim Report Form for ladders in 
the A14 Portable Ladder Standard (from 
the Appendixes to ANSI At4.1-1982 and 
A14.2-1982} as a way to pinpoint ladder 
injury . OSHA. appreciates the 
suggestion and will consider ways in 


which these forms.can be used in 
consultation with the Department's 
Bureau of Labor Statistics, to enhance 
data collection efforts. 

Two of the three commenters (Exs. 2— 
23 and 2-28) who responded to Issue #1 
indicated that they felt the industry 
generally complied with the current 
requiremenis. One of them: (Ex. 2-23) 
further indicated that the new 
regulations would add clarity and 
uniformity. 

Issue #9 of the proposed rule (p. 
42759) asked for comments regarding the 
use of specific numerical limits, such as 
the stairway slope requirement in 
proposed § 1926.1052(a)(2). OSHA 
proposed those provisions, which are 
based on existing rules and consensus 
standards,, to state clearly what the 
Agency has determined is necessary for 
workplace safety. OSHA stated its 
belief that the use of specific limits in 
certain provisions promotes consistency, 
while minimizing legal disputes over the 
intent of a requirement, but also noted 
this may: Increase costs without 
increasing safety; discourage technical 
innovation; prevent the use of safe 
alternatives; and fail to anticipate the 
varying needs and situations covered by 
the standard. 

OSHA received nine comments in 
response to Issue #9. Two commenters 
(Exs. 2-23 and 2-35) supported the 
balance of specific numeric limits and 
performance language that the Agency 
has set out under the standards. 
Responses from two more commenters 
(Exs. 2-6 and 2-12) did not clearly 
support either approach. Fhe ACCSH 
FeCO continuing the use of 
specification language as already 
required im the standard (Tr. 6/9/87, pp. 
266-268}. On the other hand, one 
commenter {Ex. 2-29} came out against 
specification language altogether, and 
the other four (Exs. 2-11, 2-31, 2-37, and 
2-38} favored performance-oriented 
language, but indicated that adding a 
non-mandatory appendix as 2 guideline 
to applying the standard would be of 
value te contractors. 

OSHA notes that there was some 
balance of opinion among the nine 
commenters and the ACCSH 
recommendation in response to the 
issue, and no position was backed by a 
substantial number of proponents. In 
addition, those commenters who stated 
their support for performance-oriented 
language did not specify particular 
points where specification language was 
inappropriate. As noted in the proposal, 
OSHA has drafted the new standard 
largely using and 
the standard includes only such 
specification language as the Agency 


considers necessary for employee 
safety. 


IV. Regulatory Impact Assessment and 
Regulatory Flexibility Analysis 


Introduction 


In accordance with Executive Order 
12291 (46 PR 13193, Feb. 17, 1989} OSHA 
has analyzed the economic impact of 
this final rulemaking. Under the criteria 
established in Executive Order 12291, 
the promulgation of this revision of 
subpart X will be a “minor” action. This 
rule will not cause a major increase in 
costs or prices for consumers, individual 
industries, government agencies or 
geographic regions, and will not result in 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based . 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

Revised subparts L, M, and X cover 
surfaces and areas that are currently 
covered under the existing subparts L 
and M. OSHA has reorganized these 
subparts in order to construct a more 
logical ordering of its standards and to 
facilitate employers in finding the 
sections appropriate to their concerns. 

Affected industries and population at 
risk. The entire construction industry 
would be affected by the changes to the 
existing subparts L and M in view of the 
extensive use of ladders and stairways 
in all sectors of the industry. In terms of 
the two-digit Standard Industrial 
Classification {SIC} codes, OSHA 
determined that the revision could 
potentially affect alt firms in SIC 15 
(Building Construction—General 
Contractors and Operative Builders), 
SIC 16 (Construction Other Than 
Building Construction—General 
Contractors), and SIC 17 
(Construction—Special Trades 
Contractors). In 1987, there were 
approximately 540,000 establishments 
affected by subparts L and M. The 
majority of business firms classified 
under SIC 17 are subcontractors to the 
general contractors classified under 
Sis 15 and 16. Rather than classifying 
these sectors by their two-digit SIC 
designations, OSHA used the type of 
finished construction product as the 
basis for classifying the construction 
industry into the following four general 
sectors: 

1. Single-family housing, 

2. Other residential, fe.g., hotels, 
apartments}, 

3. Nonresidential fe.g., commercial and 
nineinae buildings}, and 


4. Heavy construction {e-g., bridges, 
utilities). 
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OSHA estimated that all of the 
approximately 4.5 million construction 
workers frequently work on ladders and 
stairways. 

Significance of risk. On the basis of 
data from the Supplementary Data 
System (SDS) and Occupational Injury 
and Illness (OI) reports from the Bureau 
of Labor Statistics (BLS), OSHA 
estimates that the annual number of 
injuries in construction due to falls from 
ladders and stairways would be 208,260. 

In addition, there are approximately 
36 fatalities associated with falls from 
ladders and stairways in construction 
each year. 

Consequently, OSHA concludes that 
the construction injuries and fatalities 
due to falls from ladders and stairways 
present a significant hazard which 
should be reduced. 

Feasibility. OSHA determined that 
compliance with the revised subpart X 
will be technologically feasible because 
it requires the use of readily available 
technology and equipment, such as 
sufficiently strong stair rails and 
ladders. 

Benefits. Benefits from this revision to 
the standard would accrue to those 
workers who are at risk from hazards 
associated with practices involving 
ladders and stairways in the 
construction industry. OSHA estimates 
that full compliance with the revised 
standard would prevent approximately 
24 fatalities, 18,757 injuries (of which 
8,722 would have beeh lost workday 
injuries and 10,035 would have been 
non-lost workday injuries), and 156,996 
lost workdays (see table A). OSHA also 
determined that full compliance with the 
existing standard would prevent 21 
fatalities, 17,800 injuries (of which 8,277 
would have been lost workday injuries 
and 9,523 would have been non-lost 
workday injuries), and 148,986 lost 
workdays. Under conditions of full 
compliance, therefore, the revised 
standard would be more protective than 
the existing standard as three more 
fatalities would be prevented, 957 more 
injuries would be prevented (including 
445 lost workday injuries and 512 non- 
lost workday injuries), and 8,010 fewer 
workdays would be lost. 


TABLE A—FATALITIES AND INJURIES PREVENTABLE BY 
Fut COMPLIANCE WITH THE REVISED AND ExisT- 
ING STANDARDS 


TABLE A—FATALITIES AND INJURIES PREVENTABLE BY 
Futt COMPLIANCE WITH THE REVISED AND ExisT- 
ING STANDARDS—Continued 


18,757 
156,996 


17,800 
148,986 


mee U.S. Department of Labor, OSHA, Office of Regu- 

The prevention of accidents involves 
significant nonmonetizable benefits 
(such as the avoidance of pain and 
suffering) but also involves substantial 
monetizable benefits to workers, 
industry, and society. 

Using a willingness-to-pay 
methodology, the benefits of injuries 
prevented by the revised standard 
would be $265 million annually. In 
addition, approximately 24 fatalities per 
year would be prevented. 

Another measure of the benefits of the 
reduction of accidents is the savings to 
industry of Workers’ Compensation 
payments. Full compliance with the 
revised standard could substantially 
reduce compensation payments, which 
cover medical costs and part of lost 
wages; accidents also cause significant 
costs to industry through lost ° 
productivity, administrative costs, and 
new hiring and training costs. 

Full compliance with the revised 
standard would prevent approximately 3 
fatalities and 957 injuries more than 
would be prevented by full compliance 
with the existing standard. The 
corresponding monetizable annual 
benefits (not including the lives saved) 
would be from $6 million to $14 million 
more than those under the existing 
standard. 

Costs. Using the baseline of current 
industry practice, OSHA estimated that 
the total costs of full compliance with 
the revised standard would be $27.61 
million annually, and that the annual 
costs of full compliance with the 
existing standard would be $20.11 
million. 

Thus, the incremental cost increase in 
going from full compliance with the 
existing provisions to full compliance 
with the revised subpart X would 
amount to $7.50 million, which is 
attributable to additional labor time 
associated with increased training and 
the use of safe work practices. Table B 
shows the costs of the revised and 
existing standards by construction 
sector. 


Cost Effectiveness 


Full compliance with the revised 
standard would provide a safer 
construction work environment but at a 


higher cost than that provided by full 
compliance with the existing standard. 
After carefully evaluating both 
regulatory and nonregulatory 
alternatives, OSHA has concluded that 
the revised subpart X standard is the 
more cost-effective alternative. The 
revised subpart:X standard will increase 
the number of lives saved and injuries 
prevented without unnecessarily 
burdening industry. As a result, the 
potential annual monetizable benefits to 
society may be over $200 million. 

OSHA also believes that overall 
compliance with the provisions of the 
revised standard is likely to be greater 
than it has been under the existing 
standard. This is due to the 
performance-oriented requirements 
which increase the flexibility of 
compliance, and to the training 
requirements which increase awareness 
of hazards and compliance with safe 
work practice requirements. The 
reorganization and clarification of 
requirements is also expected to 
contribute to improved compliance 
levels. 


TasLE B—COMPARISON OF COSTS OF COMPLIANCE 
WITH THE REVISED SuBPART X AND WITH THE 
ExisTiING SUBPARTS L AND M BY CONSTRUCTION 
SECTOR BASELINE: CURRENT INDUSTRY PRACTICE 


Source: U.S. Department of Labor, OSHA, Office of Regu- 
latory Analysis. 

Regulatory flexibility certification. 
Pursuant to the Regulatory Flexibility 
Act (Pub. L. 96-353, 84-Stat, 1164 [5 
U.S.C. 60 et seq.]), OSHA has made an 
assessment of the impact of the revised 
standard and has concluded that it 
would not have a significant impact 
upon a substantial number of small 
entities. The important criterion that 
governs a Regulatory Flexibility 
Analysis is whether the revised 
standard would impose significant costs 
upon small entities. “Significance” is 
determined by the impact upon profits, 
market share, and on the entities’ 
financial viability. In particular, the 
revised standards’ effect upon small 
entities relative to its effect upon large 
entities needs to be specifically 
evaluated. That is, OSHA must 
determine whether the revision will 
have a relatively greater negative effect 
on small entities than upon large 
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differentially adverse effects without 
increasing worker risk. 
I the costs of compliance for smalt 


Pp 
ladder use and stairway footage, 
typically depend upon the scale of 
operation of the entity. In addition, these 
costs would be a minimal component of 
the overall costs of the facilities. As a 
result, small entities would not be put at 
a competitive disadvantage due to these 
compliance costs. Thus, OSHA 
concluded that this revised standard 
will not have a significant adverse 
impact upon a substantial number of 
small entities. 
V. Environmental Assessment 
Finding of No Significant Impact 

This final rule and its major 
alternatives have been reviewed in 
accordance with the requirements of the 
National Environmental Policy Act 
(NEPA) of 1969 (42 U.S.C. 4321 et seq.}, 
the Guidelines of the Council on 
Environmental Quality (CEQ) (40 CFR 
part 1500), and OSHA's DOL NEPA 
Procedures (29 CFR part 11}. As a reuslt 
of this review, the Assistant Secretary 
for OSHA has determined that the final 
rule will have no significant 
environmental impact. 

The revisions to 29 CFR 2926.1050- 
1926.1060, subpart X—Stairwayu and 
Ladders, focus on the reduction of 


and handling of equipment, and training, 
as well as on changes im language, 
definition, and format of the standard. 
These revisions do not impact on air, 
water, or soil quality, plant or animal 
life, the use of land, or other aspects of 
the environment. As such, these 
revisions are, therefore, categorized as 
excluded actions according to subpart B, 
§ 11.10, of the DOL NEPA regulations. 
IV. Regulatory Impact Assessment and 
Regulatory Flexibility Analysis. 


Introduction 


In accordance with Executive Order 
12291 (46 FR 13193, Feb. 17, 1981] OSHA 


has analyzed the economic impact of 
this final rulemaking. Under the criteria 
established in Executive Order 12291, 
the promulgation of this revision of 
subpart X will be a “minor” action. This 
rule will not cause a major increase in 
costs or prices for consumers, individual 
industries, government agencies or 
geographic regions, and will not result in 
significant adverse effects on 


VI. Recordkeeping 


There are no collections of 
information in this final rule. Therefore, 
approval by OMB under the Paperwork 
Reduction Act is not necessary. 
However, public comment was 
requested in Issue #8 regarding whether 
the training requirements impose an 
implicit recordkeeping requirement on 
employers. The one comment (Ex. 2-28) 
received on this issue supported 
OSHA's finding that no recordkeeping 
burden is imposed by the training 
provisions of § 1926.1060. 


VII. State Plan Standards 


The 25 states and territories with their 
own OSHA-approved occupationa) 
safety and health plans must adopt a 
comparable standard within 6 months of 
the publication date of the fina} rule. 
These states and territories are: Alaska, 
Arizona, California, Connecticut (for 
State and local government employees 
only), Hawaii, Indiana, lowa, Kentucky, 

Michigan, Minnesota, New 
York (for state oath local government 
employees only}, Nevada, New Mexico, 
North Carolina, Oregon, Puerto Rico, 
South Carolina, Tennessee, Utah, 
Vermont, Virginia, Virgin Islands, 
Washington, and Wyoming. Until such 
time as a comparable standard is 
promulgated, Federal OSHA will 
provide interim enforcement assistance, 
as appropriate, in these states and 
territories. 
VIIE. Federalism 


The Fimal Rule has been reviewed in 
accordance with Executive Order 12612 
(52 FR 41685, Oct. 30, 1987) regarding 
Federalism. The Order requires that 
agencies, to the extent possible, refrain 
from limiting State policy options, 
consult with states prior to taking any 
actions that would restrict State policy 
options, and take such actions only 
when there is clear constitutional 
authority and the presence of a problem 
of national scope. Fhe Order provides. 
for preemption of State Law only if there 
is a clear Congressional intent for the 
agency to do so. Any such preemption is 
to be limited to the extent possible. 

Section 18 of the Occupational Safety 
and Health Act (OSH Act), expresses 
Congress" clear intent to preempt State 


laws relating to issues with respect to 
which Federal OSHA has promulgated 
occupational safety and health 
standards. Under the OSH Act, a State 
can avoid preemption only if it submits, 
and obtains Federal approval of a plan 
for the development of such standards 
and their enforcement. Occupational 
safety and health standards developed 
by such Plan States must, among other 
things, be at least as effective in 
providing safe and obtains Federal 
approval of a plan for the development 
of such standards and their 
enforcement. Occupational safety and 
health standards developed by such 
Plan States must, among other things, be 
at least as effective in providing safe 
and healthful employment and places of 
employment as the Federal standards. 
Where such standards are applicable to 
products distributed or used in interstate 
commerce, they may not unduly burden 
commerce and must be justified by 
compelling local conditions, see section 
18(c)(2). 

The Federal standard on construction 
operations involving stairways and 
ladders addresses hazards that are not 
unique to any one state or region of the 
country. Nonetheless, States with 
occupational safety and health plans 
approved under section 18 of the OSH 
Act will be able to develop their own 
State standards to deal with any special 
problems which might be encountered in 
a particular State. Moreover, because 
this standard is written in general, 
performance-oriented terms, there is 
considerable flexibility fo State plans to 
require, and for affected employers to 
use, methods of compliance which are 
appropriate to the working conditions 
covered by the standard. 

In brief, this final rule addresses a 
clear national problem related to 
occupationa} safety and health in the 
construction industry. Those states 
which have elected to particiapte under 
section 18 of the OSH Act are not 
preempted by this standard, and will be 
able to address any special conditions 
within the framework of the Federal Act 
while ensuring that the state standards 
are at least.as effective as that standard. 


Authority: This document was prepared 
under the direction of Gerard F. Scannell, 
Assistant Secretary of Labor fer 
Occupational Safety and Health, U.S. 
Department of Labor, 200 Constitution 
Avenue, NW., Washington, DC 20210. 


List of Subjects in 29 CFR Part 1926 


Construction safety, Construction 
industry, Ladders and scaffolds, 
Occupational safety and health. 
Protective equipment, Safety. 
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Accordingly, pursuant to sections 4, 6, 
and 8 of the Occupational Safety and 
Health Act of 1970 (29 U.S.C. 653, 655, 
657), section 107 of the Contract Work 
Hours and Safety Standards Act (40 
U.S.C. 333), Secretary of Labor’s Order 
No. 1-90 (55 FR 9033), and 29 CFR part 
1911, 29 CFR part 1926 is amended as set 
forth below. 


Signed at Washington, DC, this 5th day of 
November, 1990. 
Gerard F. Scannell, 
Assistant Secretary of Labor. 


PART 1926—[AMENDED] 


1. The authority citation for subpart L 
of part 1926 continues toreadas —~ 
follows: 

Authority: Section 107, Contract Work 
Hours and Safety Standards Act 
(Construction Safety Act) (40 U.S.C, 333); 
Secs. 4, 6, 8, Occupational Safety and Health 
Act of 1970 (29 U.S.C. 653, 655, 657); Secretary 
of Labor's Order No. 12-71 (36 FR 8754), 8-76 
(41 FR 25059), or 9-83 (48 FR 37536) as 
applicable. 


2. The heading for subpart L is revised 
to read as follows: 


Subpart L—Scaffolding 


§ 1926.450 [Reserved] 


3. Section § 1926.450 is removed and 
reserved. 


§ 1926.452 [Amended] 


4. Paragraph (a) of 1926.452 is 
removed and reserved. 


Subpart M—{ Amended] 


5. The authority citation for subpart M 
of part 1926 continues to read as 
follows: 


Authority: Sec. 107, Contract Work Hours 
and Safety Standards Act (Construction 
Safety Act) (40 U.S.C. 333); Secs. 4, 6, 8, 
Occupational Safety and Health Act of 1970 
(29 U.S.C. 653, 655, 657); Secretary of Labor’s 
Order No. 12-71 (36 FR 8754), 8-76 (41 FR 
25059), or 9-83 (48 FR 37536) * * *. 


6. The heading for subpart M is 
revised to read as follows: 
Subpart M—Floor and Wall Openings 


§ 1926.500 [Amended] 

7. Paragraphs (e} and (f}{2] of 
§ 1926.500 are removed and reserved. 
§ 1926.501 [Reserved] 

8. Section 1926.501 is removed and 
reserved. 


9. Subpart X of part 1926 is revised to 
read as follows: 


Subpart X—Stairways and Ladders 

oie 5 

1926.1050 Scope, application, and 
definitions applicable to this subpart. 

1926.1051 General requirements. 

1926.1052 Stairways. 

1926.1053 Ladders. 

1926.1054-1926.1059 [Reserved] 

1926.1060 Training requirements. 


Appendix A to Subpart X—Ladders 
Subpart X—Stairways and Ladders 


Authority: Section 107, Contract Work 
Hours and Safety Standards Act 
(Construction Safety Act) (40 U.S.C. 333); 
Secs. 4, 6, 8, Occupational Safety and Health 
Act of 1970 (29 U.S.C. 653, 655, 657); Secretary 
of Labor’s Order No. 1-90 (55 FR 9033); and 29 
CFR part 1911. 


§ 1926.1050 Scope, application, and 
definitions applicable to this subpart. 

(a) Scope and application. This 
subpart applies to all stairways and 
ladders used in construction, alteration, 
repair (including painting and 
decorating), and demolition workplaces 
covered under 29 CFR part 1926, and 
also sets forth, in specified 
circumstances, when ladders and 
stairways are required to be provided. 
Additional requirements for ladders 
used on or with scaffolds are contained 
in Subpart L—Scaffolds. 

(b) Definitions. 

Cleat means a ladder crosspiece of 
rectangular cross section placed on edge 
upon which a person may step while 
ascending or descending a ladder. 

Double-cleat ladder means a ladder 
similar in construction to a single-cleat 
ladder, but with a center rail to allow 
simultaneous two-way traffic for 
employees ascending or descending. 

Equivalent means alternative designs, 
materials, or methods that the employer 
can demonstrate will provide an equal 
or greater degree of safety for 
employees than the method or item 
specified in the standard. 

Extension trestle ladder means a self- 
supporting portable ladder, adjustable in 
length, consisting of a trestle ladder 
base and a vertically adjustable 
extension section, with a suitable means 
for locking the ladders together. 

Failure means load refusal, breakage, 
or separation of component parts. Load 
refusal is the point where the structural 
members lose their ability to carry the 
loads. 

Fixed ladder means a ladder that 
cannot be readily moved or carried 
because it is an integral part of a 
building or structure. A side-step fixed 
ladder is a fixed ladder that requires a 
person getting off at the top to step to 
the side of the ladder side rails to reach 
the landing. A through fixed ladder is a 


BEST COPY AVAILABLE 


fixed ladder that requires a person 
getting off at the top to step between the 
side rails of the ladder to reach the 
landing. 

Handrail means a rail used to provide 
employees with a handhold for support. 
Individual-rung/step ladders means 
ladders without a side rail or center rail 
support. Such ladders are made by 
mounting individual steps or rungs 

directly to the side or wall of the 
structure. 

Job-made ladder means a ladder that 
is fabricated by employees, typically at 
the construction site, and is not 
commercially manufactured. This 
definition does not apply to any 
individual-rung/step ladders. 

Lower levels means those areas to 
which an employee can fall from a 
stairway or ladder. Such areas include 
ground levels, floors, roofs, ramps, 
runways, excavations, pits, tanks, 
material, water, equipment, and similar 
surfaces. It does not include the surface 
from which the employee falls. 

Maximum intended load means the 
total load of all employees, equipment, 
tools, materials, transmitted loads, and 
other loads anticipated to be applied to 
a ladder component at any one time. 

Nosing means that portion of a tread 
projecting beyond the face of the riser 
immediately below. 

Point of access means all areas used 
by employees for work-related passage 

one area or level to another. Such 
open areas include doorways, 
passageways, stairway openings, 
studded walls, and various other 
permanent or temporary openings used 
for such travel. 

Portable ladder means a ladder than 
can be readily moved or carried. 

Riser height means the vertical 
distance from the top of a tread to the 
top of the next higher tread or platform/ 
landing or the distance from the top of a 
platform/landing to the top of the next 
higher tread or platform/landing. 

Side-step fixed ladder. See “Fixed 
ladder.” 

Single-cleat ladder means a ladder 
consisting of a pair of side rails, 
connected together by cleats, rungs, or 
steps. 

Single-rail ladder means a portable 
ladder with rungs, cleats, or steps 
mounted on a single rail instead of the 
normal two rails used on most other 
ladders. 

Spiral stairway means a series of 
steps attached to a vertical pole and 
progressing upward in a winding fashion 
within a cylindrical space. 

Stairrail system means a vertical 
barrier erected along the unprotected 
sides and edges of a stariway to prevent 





47688 Federal Register / Vol. 55, No. 220 / Wednesday, November 14, 1990 / Rules and Regulations 


employees from falling to lower levels. 
The top surface of a stairrail system 
may also be a “handrail.” 

Step stool (ladder type) means a self- 
supporting, foldable, portable ladder, 
nonadjustable in length, 32 inches or 
less in overall size, with flat steps and 
without a pail shelf, designed to be 
climbed on the ladder top cap as well as 
all steps. The side rails may continue 
above the top cap. 

Through fixed ladder. See “Fixed 
ladder.” 

Tread depth means the horizontal 
distance from front to back of a tread 
(excluding nosing, if any). 

Unprotected sides and edges means 
any side or edge (except at entrances to 
points of access) of a stairway where 
there is no stairrail system or wall 36 
inches (.9 m) or more in height, and any 
side or edge (except at entrances to 
points of access) of a stairway landing, 
or ladder platform where there is no 
wall or guardrail system 39 inches (1 m) 
or more in height. 


§ 1926.1051 General requirements. 

(a) A stairway or ladder shall be 
provided at all personnel points of 
access where there is a break in 
elevation of 19 inches (48 cm) or more, 
and no ramp, runway, sloped 
embankment, or personnel hoist is 
provided. 

(1) Employees shall not use any spiral 
stairways that will not be a permanent 
part of the structure on which 
construction work is being performed. 

(2) A double-cleated ladder or two or 
more separate ladders shall be provided 
when ladders are the only mean of 
access or exit from a working area for 25 
or more employees, or when a ladder is 
to serve simultaneous two-way traffic. 

(3) When a building or structure has 
only one point of access between levels, 
that point of access shall be kept clear 
to permit free passage of employees. 
When work must be performed or 
equipment must be used such that free 
passage at that point of access is 
restricted, a second point of access shall 
be provided and used. 

(4) When a building or structure has 
two or more points of access between 
levels, at least one point of access shall 
be kept clear to permit free passage of 
employees. 

(b) Employers shall provide and 
install all stairway and ladder fall 
protection systems required by this 
subpart and shall comply. with all other 
pertinent requirements of this subpart 
before employees begin the work that 
necessitates the installation and use of 
stairways, ladders, and their respective 
fall protection systems. 


§ 1926.1052 Stairways. 

(a) General. The following 
requirements apply to all stairways as 
indicated: 

(1) Stairways that will not be a 
permanent part of the structure on 
which construction work is being 
performed shall have landings of not 
less than 30 inches (76 cm) in the 
direction of travel and extend at least 22 
inches (56 cm) in width at every 12 feet 
(3.7 m) or less of vertical rise. 

(2) Stairs shall be installed between 
30° and 50° from horizontal. 

(3) Riser height and tread depth shall 
be uniform within each flight of stairs, 
including any foundation structure used 
as one or more treads of the stairs. 
Variations in riser height or tread depth 
shall not be over %-inch (0.6 cm) in any 
stairway system. 

(4) Where doors or gates open directly 
on a stairway, a platform shall be 
provided, and the swing of the door 
shall not reduce the effective width of 
the platform to less than 20 inches (51 
cm). 

(5) Metal pan landings and metal pan 
treads, when used, shall be secured in 
place before filling with concrete or 
other material. 

(6) All parts of stairways shall be free 
of hazardous projections, such as 
protruding nails. 

(7) Slippery conditions on stairways 
shall be eliminated before the stairways 
are used to reach other levels. 

(b) Temporary service. The following 
requirements apply to all stairways as 
indicated: 

(1) Except during stairway 
construction, foot traffic is prohibited on 
stairways with pan stairs where the 
treads and/or landings are to be filled in 
with concrete or other material at a later 
date, unless the stairs are temporarily 
fitted with wood or other solid material 
at least to the top edge of each pan. 
Such temporary treads and landings 
shall be replaced when worn below the 
level of the top edge of the pan. 

(2) Except during stairway 
construction, foot traffic is prohibited on 
skeleton metal stairs where permanent 
treads and/or landings are to be 
installed at a later date, unless the stairs 
are fitted with secured temporary treads 
and landings long enough to cover the 
entire tread and/or landing area. 

(3) Treads for temporary service shall 
be made of wood or other solid material, 
and shall be installed the full width and 
depth of the stair. 

(c) Stairrails and handrails. The 
following requirements apply to all 
stairways as indicated: 

(1) Stairways having four or more 
risers or rising more than 30 inches (76 
cm), whichever is less, shall be equipped 


with at least one handrail and one 
stairrail system along each unprotected 
side or edge. However, when the top 
edge of a stairrail system also serves as 
a handrail, paragraph (c)(7) of this 
section applies. 

(2) Winding and spiral stairways shall 
be equipped with a handrail offset 
sufficiently to prevent walking on those 
portions of the stairways where the 
tread width is less than 6 inches (15 cm). 

(3) The height of stairrails shall be as 
follows: 

(i) Stairrails installed after March 15, 
1991, shall be not less than 36 inches 
(91.5 cm) from the upper surface of the 
stairrail system to the surface of the 
tread, in line with the face of the riser at 
the forward edge of the tread. 

(ii) Stairrails installed before March 
15, 1991, shall be not less than 30 inches 
(76 cm) nor more than 34 inches (86 cm) 
from the upper surface of the stairrail 
system to the surface of the tread, in line 
with the face of the riser at the forward 
edge of the tread. 

(4) Midrails, screens, mesh, 
intermediate vertical members, or 
equivalent intermediate structural 
members, shall be provided between the 
top rail of the stairrail system and the 
stairway steps. 

(i) Midrails, when used, shall be 
located at a height midway between the 
top edge of the stairrail system and the 
stairway steps. 

(ii) Screens or mesh, when used, shall 
extend from the top rail to the stairway 
step, and along the entire opening 
between top rail supports. . 

(iii) When intermediate vertical 
members, such as balusters, are used 
between posts, they shall be not more 
than 19 inches (48 cm) apart. 

(iv) Other structural members, when 
used, shall be installed such that there 
are no openings in the stairrail system 
that are more than 19 inches (48 cm) 
wide. 

(5) Handrails and the top rails of 
stairrail systems shall be capable of 
withstanding, with failure, a force of at 
least 200 pounds (890 n) applied within 2 
inches (5 cm) of the top edge, in any 
downward or outward direction, at any 
point along the top edge. 

(6) The height of handrails shall be not 
more than 37 inches (94 cm) nor less 
than 30 inches (76 cm) from the upper 
surface of the handrail to the surface of 
the tread, in line with the face of the 
riser at the forward edge of the tread. 

(7) When the top edge of a stairrail 
system also serves as a handrail, the 
height of the top edge shall be not more 
than 37 inches (94 cm) nor less than 36 
inches (91.5 cm) from the upper surface 
of the stairrail system to the surface of 
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the tread, in line with the face of the 
riser at the forward edge of the tread. 

(8) Stairrail systems and handrails 
shall be so surfaced as to prevent injury 
to employees from punctures or 
lacerations, and to prevent snagging of 
clothing. 

(9) Handrails shall provide an 
adequate handhold for employees 
grasping them to avoid falling. 

(20) The ends of stairrail systems and 
handrails shall be constructed so as not 
to constitute a projection hazard. 

(11) Handrails that will not be a 
permanent part of the structure being 
built shall have a minimum clearance of 
3 inches (8 cm) between the handrail 
and walls, stairrail systems, and other 
objects. 

(12) Unprotected sides and edges of 
stairway landings shall be provided 
with guardrail systems. Guardrail 
system criteria are contained in subpart 
M of this part. 


§ 1926.1053 Ladders. 

{a} General. The following 
requirements apply to all ladders as 
indicated, including job-made ladders. 

(1) Ladders shall be capable of 
supporting the following loads without 
failure: 

(i) Each self-supporting portable 
ladder: At least four times the maximum 
intended load, except that each extra- 
hea ty type 1A metal or plastic 
ladder shall sustain at least 3.3 times the 
maximum intended load. The ability of a 
ladder to sustain the loads indicated in 
this paragraph shall be determined by 
applying or transmitting the requisite 
load to the ladder in a downward 
vertical direction. Ladders built and 
tested in conformance with the 
applicable provisions of appendix A of 
this.subpart will be deemed to meet this 
requirement. ! 

(ii) Each portable ladder that is not 
self-supporting: At least four times the 
maximum intended load, except that 
each extra-heavy-duty type 1A metal or 
plastic ladders shall sustain at least 3.3 
times the maximum intended load. The 
ability of a ladder to sustain the loads 
indicated in this paragraph shall be 
determined by applying or transmitting 
the requisite load to the ladder in a 
downward vertical direction when the 
ladder is placed at an angle of 754 
degrees from the horizontal. Ladders 
built and tested in conformance with the 
applicable provisions of appendix A will 
be deemed to meet this requirement. 

(iii) Each fixed ladder: At least two 
loads of 250 pounds (114 kg) each, 
concentrated between any two 
consecutive attachments (the number 
and position of additional concentrated 
loads of 250 pounds (114 kg) each, 


determined from anticipated usage of 
the ladder, shall also be included), plus 
anticipated loads caused by ice buildup, 
winds, rigging, and impact loads 
resulting from the use of ladder safety 
devices. Each step or rung shall be 
capable of supporting a single 
concentrated load of at least 250 pounds 
(114 kg) applied in the middie of the step 
or rung. Ladders built in conformance 
with the applicable provisions of 
appendix A will be deemed to meet this 
requirement. 

(2) Ladder rungs, cleats, and steps 
shall be parallel, level, and uniformly 
spaced when the ladder is in position for 
use. 

(3}{i} Rungs, cleats, and steps of 
portable ladders (except as provided 
below) and fixed ladders shall be 
spaced not less than 10 inches (25 cm) 
apart, nor more than 14 inches (36 cm) 
apart, as measured along the ladder’s 
side rails. 

' (ii) Rungs, cleats, and steps of step 
stools shall be not less than 8 inches (20 
cm) apart, nor more than 12 inches (31 
cm) apart, as measured between center 
lines of the rungs, cleats, and steps. 

(iii) Rungs, cleats, and steps of the 
base section of extension trestle ladders 
shall be not less than 8 inches (20 cm) 
nor more than 18 inches (46 cm) apart, 
as measured between center lines of the 
rungs, cleats, and steps. The rung 
spacing on the extension section of the 
extension trestle ladder shall be not less 
than 6 inches (15 cm) nor more than 12 
inches (31 cm). 

(4){i) The minimum clear distance 
between the sides of individual-rung/ 
step ladders and the minimum clear 
distance between the side rails of other 
fixed ladders shall be 16 inches (41 cm). 

{ii} The minimum clear distance 
between side rails for all portable 
ladders shall be 114 inches (29 cm). 

(5) The rungs of individual-run/step 
ladders shall be shaped such that 
employees’ feet cannot slide off the end 
of the rungs. 

(6){i} The rungs and steps of fixed 
metal ladders manufactured after 
January 14, 1991, shall be corrugated, 
knurled, dimpled, coated with skid- 
resistant material, or otherwise treated 
to minimize slipping. 

(ii) The rungs and steps of portable 
metal ladders shall be corrugated, 
knurled, dimpled, coated with skid- 
resistant material, or otherwise treated 
to minimize slipping. 

(7) Ladders shall not be tied or 
fastened together to provide longer 
sections unless they are specifically 
designed for such use. 

(8) A metal spreader or locking device 
shall be provided on each stepladder to 
hold the front and back sections in an 


open position when the ladder is being 
used. 

(9) When splicing is required to obtain 
a given length of side rail, the resulting 
side rail must be at least equivalent in 
strength to a one-piece side rail made of 
the same material. 

(10) Except when portable ladders are 
used to gain access to fixed ladders 
(such as those on utility towers, 
billboards, and other structures where 
the bottom of the fixed ladder is 
elevated to limit access), when two or 
more separate ladders are used to reach 
an elevated work area, the ladders shall 
be offset with a platform or landing 
between the ladders. (The requirements 
to have guardrail systems with 
toeboards for falling object and 
overhead protection on platforms and 
landings are set forth in subpart M of 
this part.) 

(11) Ladder components shall be 
surfaced so as to prevent injury to an 
employee from punctures or lacerations, 
and to prevent snagging of clothing. 

(12) Wood ladders shall not be coated 
with any opaque covering, except for 
identification or warning labels which 
my be placed on one face only of a side 
ra 

(13) The minimum icular 
clearance between fixed ladder rungs, 
cleats, and steps, and any obstruction 
behind the ladder shall be 7 inches (18 
cm), except in the case of an elevator pit 
ladder, for which a minimum 
perpendicular clearance of 4% inches 
(11 cm) is required. 

(14) The minimum perpendicular 
clearance between the center line of 
fixed ladder rungs, cleats, and steps, 
and any obstruction on the climbing side 
of the ladder shall be 30 inches (76 cm), 
except as provided in paragraph (a)(15) 
of this section. 

(15) When unavoidable obstructions 
are encountered, the minimum 
perpendicular clearance between the 
centerline of fixed ladder rungs, cleats, 
and steps, and the obstruction on the 
climbing side of the ladder may be 
reduced to 24 inches (61 cm), provided 
that a deflection device is installed to 
guide employees around the obstruction. 

(16) Through fixed ladders at their 
point of access/egress shall have a step- 
across distance of not less than 7 inches 
(18 cm) nor more than 12 inches (30 cm) 
as measured from the centerline of the 
steps or rungs to the nearest edge of the 
landing area. If the normal step-across 
distance exceeds 12 inches (30 cm}, a 
landing platform shall be provided to 
reduce the distance to the specified 
limit. 

(17) Fixed ladders without cages or 
wells shall have a clear width to the 





47690 Federal Register / Vol. 55, No. 220 / Wednesday, November 14, 1990 / Rules and Regulations 


nearest permanent object of at least 15 
inches (38 cm) on each side of the 
centerline of the ladder. 

(18) Fixed ladders shall be provided 
with cages, wells, ladder safety devices, 
or self-retracting lifelines where the 
length of climb is less than 24 feet (7.3 
m) but the top of the ladder is at a 
distance greater than 24 feet (7.3 m) 
above lower levels. 

(19) Where the total length of a climb 
equals or exceeds 24 feet (7.3 m), fixed 
ladders shall be equipped with one of 
the following: 

(i) Ladder safety devices; or 

(ii) Self-retracting lifelines, and rest 
platforms at intervals not to exceed 150 
feet (45.7 m); or 

(iii) A cage or well, and multiple 
ladder sections, each ladder section not 
to exceed 50 feet (15.2 m) in length. 
Ladder sections shall be offset from 
adjacent sections, and landing platforms 
shall be provided at maximum intervals 
of 50 feet (15.2 m). 

(20) Cages for fixed ladders shall 
conform to all of the following: 

(i) Horizontal bands shall be fastened 
to the side rails of rail ladders, or 
directly to the structure, building, or 
equipment for individual-rung ladders; 

(ii) Vertical bars shall be on the inside 
of the horizontal bands and shall be 
fastened to them; 

(iii) Cages shall extend not less than 
27 inches (68 cm), or more than 30 inches 
(76 cm) from the centerline of the step or 
rung (excluding the flare at the bottom 
of the cage), and shall not be less than 
27 inches (68 cm) in width; 

(iv) The inside of the cage shall be 
clear of projections; 

(v) Horizontal bands shall be spaced 
not more than 4 feet (1.2 m) on center 
vertically; horizontally; 

(vi) Vertical bars shall be spaced at 
intervals not more than 9% inches (24 
cm) on center; 

(vii) The bottom of the cage shall be at 
a level not less than 7 feet (2.1 m) nor 
more than 8 feet (2.4 m) above the point 
of access to the bottom of the ladder. © 
The bottom of the cage shall be flared 
not less than 4 inches (10 cm) all around 
within the distance between the bottom 
horizontal band and the next higher 
band; 

(viii) The top of the cage shall be a 
minimum of 42 inches (1.1 m) above the 
top of the platform, or the point of 
access at the top of the ladder, with 
provision for access to the platform or 
other point of access. 

(21) Wells for fixed ladders shall 
conform to all of the following: 

(i) They shall completely encircle the 
ladder; 

(ii) They shall be free of projections; 


(iii) Their inside face on the climbing 
side of the ladder shall extend not less 
than 27 inches (68 cm) nor more than 30 
inches (76 cm) from the centerline of the 
step or rung; 

(iv) The inside clear width shall be at 
least 30 inches (76 cm); 

(v) The bottom of the wall on.the 
access side shall start at a level not less 
than 7 feet (2.1 m) nor more than 8 feet 
(2.4 m) above the point of access to the 
bottom of the ladder. 

(22) Ladder safety devices, and 
related support systems, for fixed 
ladders shall conform to all of the 
following: 

(i) They shall be capable of 
withstanding without failure a drop test 
consisting of an 18-inch (41 cm) drop of 
a 500-pound (226 kg) weight; 

(ii) They shall permit the employee 
using the device to ascend or descend 
without continually having to hold, push 
or pull any part of the device, leaving 
both hands free for climbing; 

(iii) They shall be activated within 2 
feet (.61 m) after a fall occurs, and limit 
the descending velocity of an employee 
to 7 feet/sec. (2.1 m/sec.) or less; 

(iv) The connection between the 
carrier or lifeline and the point of 
attachment to the body belt or harness 
shall not exceed 9 inches (23 cm) in 
length. 

(23) The mounting of ladder safety 
devices for fixed ladders shall conform 
to the following: 

(i) Mountings for rigid carriers shall be 
attached at each end of the carrier, with 
intermediate mountings, as necessary, 
spaced along the entire length of the 
carrier, to provide the strength 
necessary to stop employees’ falls. 

(ii) Mountings for flexible carriers 
shall be attached at each end of the 
carrier. When the system is exposed to 
wind, cable guides for flexible carriers 
shall be installed at a minimum spacing 
of 25 feet (7.6 m) and maximum spacing 
of 40 feet (12.2 m) along the entire length 
of the carrier, to prevent wind damage 
to the system. 

(iii) The design and installation of 
mountings and cable guides shall not 
reduce the design strength of the ladder. 

(24) The side rails of through or side- 
step fixed ladders shall extend 42 inches 
(1.1 m) above the top of the access level 
or landing platform served by the 
ladder. For a parapet ladder, the access 
level shall be the roof if the parapet is 
cut to permit passage through the 
parapet; if the parapet is continuous, the 
access level shall be the top of the 
parapet. 

(25) For through-fixed-ladder 
extensions, the steps or rungs shall be 
omitted from the extension and the 
extension of the side rails shall be flared 


to provide not less than 24 inches (61 
cm) nor more than 30 inche3 (76 cm) 
clearance between side rails. Where 
ladder safety devices are provided, the 
maximum clearance between side rails 
of the extensions shall not exceed 36 
inches (91 cm). 

(26) For side-step fixed ladders, the 
side rails and the steps or rungs shall be 
continuous in the extension. 

(27) Individual-rung/step ladders, 
except those used where their access 
openings are covered with manhole 
covers or hatches, shall extend at least 
42 inches (1.1 m) above an access level 
or landing platform either by the 
continuation of the rung spacings as 
horizontal grab bars or by providing 
vertical grab bars that shall have the 
same lateral spacing as the vertical legs 
of the rungs. 

(b) Use. The following requirements 
apply to the use of all ladders, including 
job-made ladders, except as otherwise 
indicated: 

(1) When portable ladders are used 
for access to an upper landing surface, 
the ladder side rails shall extend at least 
3 feet (.9 m) above the upper landing 
surface to which the ladder is used to 
gain access; or, when such an extension 
is not possible because of the ladder’s 
length, then the ladder shall be secured 
at its top to a rigid support that will not 
deflect, and a grasping device, such as a 
grabrail, shall be provided to assist 
employees in mounting and dismounting 
the ladder. In no case shall the 
extension be such that ladder deflection 
under a load would, by itself, cause the 
ladder to slip off its support. 

(2) Ladders shall be maintained free of 
oil, grease, and other slipping hazards. 

(3) Ladders shall not be loaded 
beyond the maximum intended load for 
which they were built, nor beyond their 
manufacturer’s rated capacity. 

(4) Ladders shall be used only for the 
purpose for which they were designed. 

(5)(i) Non-self-supporting ladders shall 
be used at an angle such that the 
horizontal distance from the top support 
to the foot of the ladder is 
approximately one-quarter of the 
working length of the ladder (the 
distance along the ladder between the 
foot and the top support). 

(ii) Wood job-made ladders with 
spliced side rails shall be used at an 
angle such that the horizontal distance 
is one-eighth the working length of the 
ladder. 

(iii) Fixed ladders shall be used at a 
pitch no greater than 90 degrees from 
the horizontal, as measured to the back 
side of the ladder. 





Federal Register / Vol. 55, No. 220 / Wednesday, November 14, 1990 / Rules and Regulations 47691 © 


(6) Ladders shall be used only on 
stable and level surfaces unless secured 
to prevent accidental displacement. 

(7) Ladders shall not be used on 
slippery surfaces unless secured or 
provided with slip-resistant feet to 
prevent accidental displacement. Slip- 
resistant feet shall not be used as a 
substitute for care in placing, lashing, or 
holding a ladder that is used upon 
slippery surfaces including, but not 
limited to, flat metal or concrete 
surfaces that are constructed so they 
cannot be prevented from becoming 
slippery. 

(8) Ladders placed in any location 
where they can be displaced by 
workplace activities or traffic, such as in 
passageways, doorways, or driveways, 
shall be secured to prevent accidental 
displacement, or a barricade shall be 
used to keep the activities or traffic 
away from the ladder. 

(9) The area around the top and 
bottom of ladders shall be kept clear. 

(10) The top of a non-self-supporting 
ladder shall be placed with the two rails 
supported equally unless it is equipped 
with a single support attachment. 

(11) Ladders shall not be moved, 
shifted, or extended while occupied. 

(12) Ladders shall have nonconductive 
siderails if they are used where the 
employee or the ladder could contact 
exposed energized electrical equipment, 
except as provided in § 1926.951(c)(1) of 
this part. 

(13) The top or top step of a 
stepladder shall not be used as a step. 

(14) Cross-bracing on the rear section 
of stepladders shall not be used for 
climbing unless the ladders are designed 
and provided with steps for climbing on 
both front and rear sections. 

(15) Ladders shall be inspected by a 
competent person for visible defects on 
a periodic basis and after any 
occurrence that could affect their safe 
u 


se. 

(16) Portable ladders with structural 
defects, such as, but not limited to, 
broken or missing rungs, cleats, or steps, 


broken or split rails, corroded 
components, or other faulty or defective 
components, shall either be immediately 
marked in a manner that readily 
identifies them as defective, or be 
tagged with “Do Not Use” or similar 
language, and shall be withdrawn from 
service until repaired. 

(17) Fixed ladders with structural 
defects, such as, but not limited to, 
broken or missing rungs, cleats, or steps, 
broken or split rails, or corroded 
components, shall be withdrawn from 
service until repaired. The requirement 
to withdraw a defective ladder from 
service is satisfied if the ladder is either: 

(i) Immediately tagged with “Do Not 
Use” or similar language, 

(ii) Marked in a manner that readily 
identifies it as defective; 

(iii) Or blocked (such as with a 
plywood attachment that spans several 


rungs). 

(18) Ladder repairs shall restore the 
ladder to a condition meeting its original 
design criteria, before the ladder is 
returned to use. 

(19) Single-rail ladders shall not be 
used. 

(20) When ascending or descending a 
ladder, the user shall face the ladder. 

(21) Each employee shall use at least 
one hand to grasp the ladder when 
progressing up and/or down the ladder. 

(22) An employee shall not carry any 
object or load that could cause the 
employee to lose balance and fall. 


§§ 1926.1054-1926.1059 [Reserved] 


§ 1926.1060 Training requirements. 

The following training provisions 
clarify the requirements of 
§ 1926.21(b)(2), regarding the hazards 
addressed in subpart X. 

(a) The employer shall provide a 
training program for each employee 
using ladders and stairways, as 
necessary. The program shall enable 
each employee to recognize hazards 
related to ladders and stairways, and 
shall train each employee in the 


procedures to be followed to minimize 
these hazards. 

(1) The employer shall ensure that 
each employee has been trained by a 
competent person in the following areas, 
as applicable: 

(i) The nature of fall hazards in the 
work area; 

(ii) The correct procedures for 
erecting, maintaining, and disassembling 
the fall protection systems to be used; 

(iii) The proper construction, use, 
placement, and care in handling of all 
stairways and ladders; 

(iv) The maximum intended load- 
carrying capacities of ladders used; and 
(v). The standards contained in this 

subpart. 

(b) Retraining shall be provided for 
each employee as necessary so that the 
employee maintains the understanding 
and knowledge acquired through 
compliance with this section. 


Appendix A to Subpart X—Ladders 


This appendix serves as a non-mandatory 
guideline to assist employers in complying 
with the ladder loading and strength 
requirements of § 1926.1053(a)(1). A ladder 
designed and built in accordance with the 
applicable national consensus standards, as 
set forth below, will be considered to meet 
the requirements of § 1926.1053(a)(1): 

¢ Manufactured portable wood ladders: 
American National Standards Institute 
(ANSI) A14.1-1982—American National 
Standard for Ladders-Portable Wood-Safety 


‘Requirements. 


© Manufactured portable metal ladders: 
ANSI A14.2-1982—American National 
Standard for Ladders—Portable Metal-Safety 
Requirements. 

¢ Manufactured fixed ladders: ANSI 
A14.3-1984—American National Standard for 
Ladders-Fixed-Safety Requirements. 

¢ Job-made ladders: ANSI A14.4-1979— 
Safety Requirements for Job-Made Ladders. 

© Plastic ladders: ANSI A14.5-1982— 
American National Standard for Ladders- 
Portable Reinforced Plastic-Safety 
Requirements. 


[FR Doc. 90-26520 filed 11-13-90; 8:45 am] 
BILLING CODE 4510-26-M 
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DEPARTMENT OF THE INTERIOR 
Bureau of Indian Affairs 


Consultation Meetings on Indian 
Education Topics 


AGENCY: Bureau of Indian Affairs, 
Interior. 


ACTION: Notice of consultation hearings. 


SUMMARY: In May 1990, the Bureau of 
Indian Affairs conducted consultation 
meeting with Tribes, parents, school 
boards, and other interested parties 
concerning potential changes or issues 
in Indian education programs which 
were under consideration by the Bureau 
for future action. 

As a follow-up to the spring 
consultation activities, the Bureau is 
conducting additional consultation 
meetings for purposes of obtaining 
additional written/oral comments from 
Tribes, parents, school boards and other 
interested parties on the following 
items/topics: 

1. Adult Education Program—Proposed Rule 
2. Higher Education Program—Proposed Rule 
3. Early Childhood Development Programs— 

Proposed Rule 
4. Minimum Academic Standards for the 

Basic Education of Indian Children and 

National Criteria for Dormitory 

Situations—Proposed Rule 
5. Program Eligibility—Definition of Indian 
6. Chapter I Program—Proposed change in 

distribution formula. 

DATE AND Time: Meeting Date: January 
23, 1991, 9 a.m. until 6 p.m. (local time) at 
each site. 


ADDRESSES: Mecting locations: 


Albuquerque, New Mexico 
Anchorage, Alaska 
Gallup, New Mexico 
Minneapolis, Minnesota 
Aberdeen, South Dakota 
Portland, Oregon 
Oklahoma City, Oklahoma 
Phoenix, Arizona 
Sacramento, California 
Nashville, Tennessee 
Billings, Montana 


Location contact persons: 


New Mexico 
New Mexico 
(Gallup). 


. Jim Baker or ........ 918/687-2460 
Sam Johnson....... 405/247-6673 
Peter Soto or... 602/241-6741 
Harvey Jacobs..... 602/562-3557 
California .... 


Tennessee .. 703/235-3233 


Interested persons may present oral 
testimony or file written statements 
concerning the consultation items/ 
topics. All written statements on the 
consultation items/topics should include 
the respondent’s name, address and 
organization and must be received no 
later than February 26, 1991, in the 
Bureau of Indian Affairs, Office of 
Indian Education Programs, room 3511- 
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MIB, 1849 C Street NW., Washington, 
DC 20240, ATTN: Edward Parisian, 
Deputy to the Assistant Secretary— 
Indian Affairs/Director (Indian 
Education Programs). 


FOR FURTHER INFORMATION CONTACT: 
Edward Parisian, Joe Christie or Jim 
Martin, Bureau of Indian Affairs, Office 
of Indian Education Programs, room 
3511/MIB, 1849 C Street, NW., 
Washington, DC 20240, (202) 208-6123; 
(202) 208-6175; or (202) 208-3562. 


SUPPLEMENTARY INFORMATION: The 
purpose of the consultation process is to 
provide, as required by 25 U.S.C. 
2010{b), Tribes, school boards, Indian 
organizations, parents and other 
interested parties with an apportunity to 
comment on potential changes or issues 
being considered by the Bureau of 
Indian Affairs regarding Indian 
education programs 

The consultation package to be used 
in the January consultation meetings is 
being distributed to each federally 
recognized Indian tribe and each Bureau 
funded school. Consultation packages 
are also available from each of the local 
contact persons and will be available at 
each of the consultation meetings. 


Dated: October 30, 1990. 
Eddie F. Brown, 
Assistant Secretary—Indian Affairs. 
[FR Doc. 90-26739 Filed 11-13-90; 8:45 am] 
BILLING CIDE 4310-02-M 
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DEPARTMENT OF EDUCATION 


AGENCY: Department of Education. 
ACTION: Notice of arbitration panel 
decision under the Randolph-Sheppard 
Act. 


SUMMARY: Notice is hereby given that on 
March 19, 1990, an arbitration panel 
rendered a decision in the matter of 
Billy Godsey, Vendor, v. State of 
Tennessee, Tennessee Department of 
Human Services, State Licensing 
Agency (Docket No. R-S/88-10). This 
panel was convened by the Secretary of 
the Department of Education pursuant to 
20 U.S.C. 107d-1(a), upon receipt of a 
compiaint filed by petitioner Billy 
Godsey on August 17, 1988. Under this 
section of the Act, a blind licensee who 
is dissatisfied with the State’s operation 
or administration of the vending facility 
program may request a full evidentiary 
hearing from the State licensing agency. 
If the licensee is dissatisfied with the 
State agency's decision, the licensee 
may complain to the Secretary, who is 
then required to convene an arbitration 
panel to resolve the dispute. 

FOR FURTHER INFORMATION CONTACT: 
George F. Arsnow, Chief, Vending 
Facility Branch, Division for Blind and 
Visually Impaired, Rehabilitation 
Services Administration, room 3230, 
Mary E. Switzer Building, Department of 
Education, 330 C Street SW., 
Washington, DC 20202-2738. Telephone: 
(202) 732-1317 or TTY (202) 732-1298. A 
synopsis of the panel's decision follows. 
The full text of the arbitration panel 
decision can be obtained from this 
contact. 


Dated: November 7, 1990. 
Dr. Robert R. Davila, 


Assistant Secretary for Special Education and 
Rehabilitative Services. 


Synopsis of Arbitration Panel Decision 
Procedural History 


Billy Godsey, Grievant, is a blind 
vendor duly licensed by the respondent, 
the Tennessee Department of Human 
Services, Division of Services for the 
Blind, Tennessee Business Enterprise 
Program (TBE). Pursuant to the 
Randolph-Sheppard Act, 20 U.S.C. 107 et 
seq., Grievant has been a vendor at the 
Steam Plant in Oak Ridge, Tennessee for 
six years and has been licensed in the 
Tennessee Business Enterprise Program 
since 1976. 

At that time, there wa only one 
vending facility in operation at the 


Watts Bar Nuclear Power Plant, Facility 
No. 328, when the Tennessee Valley 
Authority (TVA) required that TBE 
establish additional service at the Watts 
Bar Nuclear Power Plant. Sometime in 
late April, 1986, TBE issued an 
announcement to all blind vendors in 
the program, informing them that a 
second facility, No. 391, was available 
for assignment and that all qualified 
individuals interested should submit 
applications by May 7, 1986. Grievant 
filed an application for Facility No. 391 
and was selected and inventoried on 
May 15, 1986, as the second vendor at 
the power plant. 

On or about May 15, 1986, TBE issued 
another announcement with a deadline 
date of May 21, 1986, requesting a third 
facility, No. 376, at the power plant. It 
was opened and announced about two 
weeks after Facility No. 391 was 
assigned to Grievant. Facility No. 376 
opened under a temporary manager and 
was later awarded to a permanent 
manager. In TBE’s 1986 announcements 
of Facility Nos. 391 and 376, TBE stated 
its intention not to establish additional 
facilities at Watts Bar. 

In the summer and fall of 1987, TVA 
built two new buildings and assigned 
several hundred employees to those two 
locations. In August, 1987, TVA 
contacted TBE, indicating a need for 
additional vending machines in the new 
training center at the Watts Bar Nuclear 
Power Plant. In September and October, 
1987, further assessment of TVA’s 
vending needs was made by TVA and 
TBE personnel, which revealed that two 
buildings had been constructed on the 
site, one to house training and the other 
to house administrative personnel. 

‘After the assessment by TBE 
regarding the new buildings and the 
preliminary figures regarding personnel 
and trade potential at Watts Bar, TBE 
concluded that there was potential at 
the power plant for a fourth vending 
facility. 

In the fall of 1987, TVA informed TBE 
that these personnel assignments would 
continue for several years and asked 
TBE to provide additional vending 
service for the benefit of these 
employees, who did not have 
satisfactory access to an existing 
vending facility. 

On November 4, 1987, responding to 
TVA’'s request, TBE established a fourth 
facility, No. 401, to serve the two 
locations. Facility No. 401 was opened, 
and a temporary manager was 
appointed for a six-month trial period. 
The trial period was intended to allow 
TBE to evaluate the impact, if any, the 
new facility would have on the three 
existing facilities and to ascertain 
whether Facility No. 401 would produce 
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sufficient revenue to support assigning a 
fourth facility-on an indefinite basis. 

The controversy between Grievant 
and TBE arose at about the time the 
training center was completed and the 
fourth facility was established. 
According to the testimony of Grievant, 
he had applied for Facility No. 391 in 
May, 1986, on the assumption that it 
would be a permanent facility. He 
further testified that he had questioned a 
TBE representative on the permanency 
of the facility on the day he installed his 
vending machines. Grievant stated that 
he had become concerned because his 
vending machines were all being 
installed into temporary aluminum 
buildings. According to Grievant, the 
TBE representative assured him that his 
machines would be moved into 
permanent buildings. Grievant relied on 
that assurance until he realized that the 
fourth facility was being installed in 
permanent buildings. He questioned 
TBE as to why his machines were not 
being installed into permanent buildings 
as was Facility No. 401. He was then 
told for the first time that TBE regarded 
his facility as serving the construction 
project and that his facility would 
terminate upon completion of 
construction. 

Grievant requested a Fair Hearing on 
November 17, 1987, contesting the 
establishment of a fourth vending 
facility by TBE at the TVA Watts Bar 
Nuclear Power Plant. 

A full evidentiary hearing was 


- provided pursuant to 20 U.S.C. 107d- 


1(a). The Initial Order dated June 10, 
1988, denied the appeal in full. On June 
20, 1988, Grievant filed a petition 
requesting reconsideration of the Initial 
Order. By letter dated July 12, 1988, the 
hearing officer denied the petition. A 
Final Order was entered by TBE on 
August 3, 1988, denying Grievant's 
appeal. 

On August 17, 1988, Grievant filed a 
complaint with the Department of 
Education requesting the Secretary to 
convene an arbitration panel under the 
Randolph-Sheppard Act in 20 U.S.C. 
107d—-1(a). 


Arbitration Panel Decision 


Upon receipt of a complaint filed by 
Billy Godsey on August 17, 1988, the 
Secretary of Education convened an 
arbitration panel that conducted a 
hearing on August 11, 1989. The central 
issues were whether the Tennessee 
Department of Human Services had the 
authority to establish a fourth vending 
facility at the Watts Bar Nuclear Power 
Plant and, in so doing, whether the 
fourth vending facility had an adverse 
impact on the income potential of the 
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existing vending facility operated by 
complainant. 

The Federal panel found first that TBE 
had negligently omitted notifying 
complainant that Facility No. 391 was 
temporary and that it would terminate 
with the completion of construction. The 
panel found that TBE’s failure to 
indicate the “property management's 
future” deprived all vendors of 
necessary information to evaluate bid 
opportunities (emphasis added). 

The arbitration panel unanimously 
agreed that Mr. Godsey should be 
assigned a permanent facility at Watts 
Bar because, at a minimum, the notice of 
vacancy at Facility No. 391 had not 


informed the blind vendors, including 
complainant, that the new facility would 
terminate with the end of construction. 
Two members of the panel also 
concluded: (a) That the fourth facility 
had been established in violation of the 
regulations of the respondent agency 
and should be closed if it was necessary 
to afford full relief to complainant; and 
(b) that complainant should be awarded 
the costs of litigation, including 
reasonable attorney's fees. 

One panel member dissented on the 
grounds that the agency did not violate 
its regulations, that complainant had not 
been harmed by any such violation in 
any event, and that the panel lacked 


authority to award any form of 
monetary damages, including costs and 
fees against the State. 

The decision of the arbitration panel 
is judicially reviewable pursuant to 20 
U.S.C. 107d-2. Pursuant to this 
provision, the Tennessee Department of 
Human Services filed suit in may of 1990 
to set aside the panel decision. The suit 
was filed against Mr. Godsey and the 
Department of Education. The views 
and opinions expressed by the panel do 
not necessarily represent the view of the 
Department of Education. 

[FR Doc. 90-26785 Filed 11-13-90; 8:45 am] 
BILLING CODE 4000-01-M 
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ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-3860-7] 


Energy Waste Isolation Pilot Plant. 
(WIPP) 


AGENCY: Environmental Protection 
Agency. 

ACTION: Notice of final no-migration 
determination. 


SUMMARY: In response to a petition from 
the Department of Energy (DOE), the 
Environmental Protection Agency (EPA) 
is today making a determination of no 
migration for placement of hazardous 
waste at DOE's Waste Isolation Pilot 
Plant (WIPP), located near Carlsbad, 
New Mexico. Today's determination 
imposes several conditions on such 
placement and is for a maximum of ten 
years. As a result of this determination, 
DOE may place a limited amount of 
untreated hazardous waste subject to 
the land disposal restrictions of the 
Resource Conservation and Recovery 
Act (RCRA) in the WIPP for the 
purposes of testing and experimentation. 
DOE submitted a petition to EPA for a 
no-migration determination in March 
1989; EPA proposed to grant the petition 
in April 1990. After a careful review of 
public comments on the proposal, EPA 
has concluded that DOE has 
demonstrated, to a reasonable degree of 
certainty, that hazardous constituents 
will not migrate from the WIPP disposal 
unit during the testing period proposed 
by DOE, and that DOE has otherwise 
met the requirements of 40 CFR 268.6 for 
the WIPP. The approved petition 
requires DOE to remove the hazardous 
wastes from the underground repository 
if it cannot demonstrate the long-term 
acceptability of the disposal site by the 
end of the test period. 

EFFECTIVE DATE: November 14, 1990. 
ADDRESSES: The public docket for this 
determination is available for public 
inspection in Room M2427, U.S. 
Environmental Protection Agency, 401 M 
Street SW, Washington, DC, 20460, 
Monday through Friday, excluding 
Federal holidays. Members of the public 
may make an appointment to review 
docket materials by calling (202) 475- 
9327. Copies of docket materials may be 
made at no cost, with a maximum of 100 
pages of material from any one 
regulatory docket. Additional copies are 
$0.15 per page. 

FOR FURTHER INFORMATION CONTACT: 
General questions about the regulatory 
requirements under RCRA should be 
directed to the RCRA/Superfund Hotline 


at 800-424-9346 {toll free) or 202-382- 
3000 (local). * 

Specific questions about the issues 
discussed in this notice should be 
directed to Matthew Hale, Office of 
Solid Waste (OS-341), U.S. 
Environmental! Protection Agency, 401 M 
Street SW, Washington, DC 20460, at 
202-382-4746. 


SUPPLEMENTARY INFORMATION: 


Preamble Outline 


I. Background : 
A. RCRA Land Disposal Restrictions 


B. Regulatory Status of Mixed Waste 
C. WIPP Project 
D. Regulatory Status of the WIPP 
Ii. DOE Petition and EPA Proposed 
Determination 
Ill. Summary of EPA Determination 
IV. Discussion of EPA Determination and 
. Conditions of Determination 
A. No-Migration Finding 
B. Conditions of Determination 
1. Limitation to Testing and 
Experimentation 
2. Limitation on Volume 
3. Waste Retrieval 
4. Waste Retrievability 
5. Carbon Adsorption Device 
6. Air Monitoring Plan 
7. Waste Analysis 
8. Reporting Requirements 
V. Discussion of Major Issues 
A. Appropriateness of “Exemption” for 
DOE 
B. Timing of EPA Decision 
C. Scope of Determination 
D. EPA Oversight over the Test Phase 
E. Site Suitability 
F. Conditional Determination 
G. Definition of No Migration 
H. Definition of Unit Boundary 
I. Waste Characterization 
J. Retrievability 
K. Human Intrusion 
VI. Conditions of No-Migration 
Determination 


I. Background 
A. RCRA Land Disposal Restrictions 


The Hazardous and Solid Waste 
Amendments (HSWA) of 1984, which 
amend the Resource Conservation and 
Recovery Act (RCRA), imposed 
substantial new requirements on the 
land disposal of hazardous waste. In 
particular, the amendments prohibit the 
continued land disposal of hazardous 
wastes, unless either (1) the wastes meet 
treatment standards specified by EPA, 
or (2) the Administrator determines that 
the prohibition is not required in order 
to protect human health and the - 
environment. This latter determination 


. must be based on a demonstration by 


the owner/operator of the facility 
receiving the waste “that there will be 
no migration of hazardous constituents 
from the disposal unit or injection zone 
as long as the wastes remain 
hazardous.” (RCRA sections 3004{d)(1}, 
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{e}(1), and (g)(5).) The Department of 
Energy (DOE) has chosen to comply 
with the land disposal restrictions for 
certain transuranic (TRU) wastes to be 
shipped for testing and experimentation 
at its Waste Isolation Pilot Plant (WIPP) 
by pursuing the second option. Today’s 
notice approves, with conditions, DOE’s 
petition for the WIPP site. 

EPA first promulgated standards and 
procedures for review of no-migration 
petitions under 40 CFR 268.6 in 
November 1986. These regulations, 
which apply to land disposal units other 
than underground injection wells, codify 
the statutory standard for no-migration 
findings, specify the information 
required in no-migration petitions, and 
establish EPA's procedures for 
approving or denying petitions 
(November 7, 1986, 51 FR 40572). EPA 
amended these regulations on August 
17, 1988 (53 FR 31138) to add further 
procedural requirements and 
standards.' EPA is now developing 
additional no-migration standards to 
clarify or expand on certain parts of the 
current regulations. The Agency expects 
to propose these standards in the near 
future. In conjunction with this proposal, 
EPA has also developed draft no- 
migration guidance, a copy of which is 
available in the docket for this 
rulemaking. 

To date, EPA has received 31 no- 
migration petitions submitted in 
accordance with 40 CFR 268.6. Today's 
notice, which addresses disposal of 
mixed radioactive and hazardous waste 
in a mined salt bed, is the Agency’s first 
decision on any of these petitions under 
§ 268.6. The other § 268.6 petitions, 
which primarily address land treatment 
operations, are currently under Agency 
review. In addition, EPA has received 
approximately 65 no-migration petitions 
for underground injection wells under 40 
CFR part 148. Of these, 30 have been 
approved, 26 are still under review, and 
a number of others have been 
withdrawn. 


B. Regulatory Status of Mixed Wastes 


The hazardous wastes that are subject 
to today's notice are “mixed wastes.” 
Mixed wastes are defined as a mixture 
of hazardous wastes regulated under 
Subtitle C of RCRA and radioactive 
wastes regulated under the Atomic 
Energy Act (AEA). Because section 1004 
of RCRA excludes “source,” “special 
nuclear,” and “byproduct materials,” as 
defined under the Atomic Energy Act, 


* On july 26, 1988, EPA also promulgated 
’ standards under 40 CFR part 148 for no-migration 
determinations for underground injection wells (53 
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from the definition of RCRA “solid 
waste,” there has been some confusion 
in the past as to the scope of EPA's 
authority over mixed waste under 
RCRA. EPA clarified this question in a 
Federal Register notice on July 3, 1986. 

EPA's clarification stated that the ‘ 
section 1004 exclusion applies only to 
the radioactive portion of mixed waste, 
not to the hazardous constituents. 
Therefore, a mixture of “source,” 
“special nuclear,” or “byproduct 
materials” and a RCRA hazardous 
waste must be managed as a hazardous 
waste, subject to the requirements of 
RCRA subtitle C (that is, RCRA 
standards for the management of 
hazardous waste). EPA's oversight 
under RCRA, however, extends only to 
the hazardous waste components of the 
mixed waste, not to the source, special 
nuclear, or byproduct materials 
themselves. The exempted radionuclides 
are instead addressed under the AEA.? 
DOE subsequently confirmed and 
clarified this interpretation in the 
Federal Register on May 1, 1987. 
Sections I.D and V.A of this notice 
further discusses the relationship 
between the AEA standards and the no- 
migration finding. 

EPA’s July 3, 1986 interpretation went 
into effect immediately in states not 
authorized to administer the RCRA 
hazardous waste program—that is, in 
the ten states and territories where EPA 
directly regulates hazardous waste 
under the Federal RCRA regulations. At 
the same time, the July 3, 1986 notice 
informed authorized states that they 
were required to apply for and receive 
authorization from EPA to regulate 
mixed waste under RCRA. To date, 
twenty-three states and territories 
(including New Mexico, where the WIPP 
is located) have obtained authority to 
regulate mixed waste under the state 
RCRA hazardous waste programs. Thus, 
mixed wastes are currently regulated as 
hazardous under Federal RCRA 
requirements in thirty-three states and 
territories. 


C. WIPP Project 


Today’s notice addresses mixed 
waste that DOE intends to ship for 
testing and experimentation to the WIPP 
site near Carlsbad, New Mexico, during 
a preliminary test phase. At the site, the 
waste will be placed in a mined 
‘underground repository, located in a salt 
bed approximately 2,150 feet below the 


2 This interpretation, however, does not preclude 
EPA from requiring data on radionuclide content of 
wastes where necessary to carry out EPA's 
authorities under RCRA—for example, to ensure 
protection of personnel carrying out RCRA 
inspection or oversight sampling. 


earth's surface. Over an approximately 
five-year period, DOE plans to test and 
evaluate the behavior of the waste in 
the repository, as well as the 
characteristics of the surrounding 
formation, to determine the site's 
acceptability for the long-term disposal 
of radioactive waste. Today's no- 
migration determination requires DOE 
to remove the waste from the repository 
if the site proves to be unacceptable for 
long-term disposal. 

Over the long-term, the WIPP 
repository has been designed as a 
permanent disposal site for transuranic 
(TRU) radioactive wastes resulting from 
nuclear weapons production at ten DOE 
sites around the country.* TRU wastes 
are defined as wastes contaminated 
with alpha-emitting radionuclides with 
an atomic number greater than 92 (that 
is, heavier than uranium) in 
concentrations of greater than 100 
nanocuries per gram of waste. In 
addition, TRU wastes by definition have 
half-lives of more than twenty years, 
although the actual half-lives of 
radionuclides in waste to be placed in 
the WIPP are often hundreds or 
thousands of years. The TRU wastes 
targeted for the WIPP consist of a 
variety of materials, including tools, 
equipment, protective clothing, rags, 
graphite, glass, and other material 
contaminated during the production and 
reprocessing of plutonium; contaminated 
organic and inorganic sludges; 
contaminated process and laboratory 
wastes; and contaminated items from 
decontamination and decommissioning 
activities at DOE facilities. As TRU 
wastes, these wastes are distinguished 
from high-level radioactive waste, such 
as used reactor fuel, and low-level 
radioactive waste. Other disposal 
strategies are being developed for high- 
level and low-level radioactive wastes. 

The land in the area of the WIPP is 
owned by the Federal government and 
administered by the Bureau of Land 
Management. The four-mile by four-mile 
plot of land overlying the repository has 
been temporarily withdrawn from public 
use by the Department of Interior; it is 
now under the control of DOE. Before 
DOE can bring waste to the site, 
however, either Congress or the 
Department of Interior must take new 


3 The DOE facilities that intend to send TRU 
waste to the WIPP are Idaho National Engineering 
Laboratory, Idaho Falls, Idaho; Rocky Flats Plant, 
Golden, Colorado; Los Alamos National Laboratory, 
Los Alamos, New Mexico; Argonne National 
Laboratory, Argonne Illinois; Savannah River Plant, 
Aiken, South Carolina; Oak Ridge National 
Laboratory, Oak Ridge, Tennessee; Hanford 
Reservation, Richland, Washington; Mound Plant, 
Miamisburg, Ohio; Lawrence Livermore National 
Laboratory, Livermore, California; and Nevada Test 
Site, Mercury, Nevada. 
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land withdrawal action. The repository 
is designed to hold TRU wastes that are 
currently stored at the DOE generating 
facilities, as well as new TRU wastes 
that will be generated over the next 25 
years. The underground waste disposal 
area of the WIPP, when completed, will 
cover 100 acres, with a total design 
capacity of 6.45 million cubic feet (or 
approximately 850,000 drums of waste). 
To date, 15 acres of underground 
disposal rooms have been mined. 

Although DOE has conducted 
extensive studies of the WIPP site and 
the repository performance, 
uncertainties still remain. For example, 
concerns have been raised over the 
possibility that gas generated 
underground at the WIPP could, over the 
long term, build up to unacceptable 
pressures, leading to possible releases 
from the repository. To address this and 
other questions, DOE plans to conduct 
testing and experimentation over the 
next several years. This testing will 
include in-situ experiments with actual 
TRU wastes underground, as well as 
other investigations. These in-situ tests 
would initially involve wastes 
amounting to approximately 0.5 percent 
of the total repository capacity. From 
these tests, DOE hopes to gather data 
that will allow it to demonstrate. _ 
compliance with EPA's standards for 
disposal of radioactive materials (40 
CFR part 191 subpart B) and long-term 
no-migration of RCRA hazardous 
constituents, as well as in identifying 
any engineering modifications that may 
be necessary to meet these standards. 
DOE is also considering the need for an 
“operations demonstration” during the 
test period. The purpose of this 
demonstration, which might involve up 
to an additional three to eight percent of 
the total WIPP capacity, would be to 
show DOE's operational readiness to 
ship waste to the WIPP and to place it 
underground. (Today's approval does 
not cover placement of wastes for the 
purposes of the “operations 
demonstration.” DOE would have to 
submit for EPA’s consideration an 
amendment to its no-migration petition; 
any EPA decision on such an 
amendment would be proposed in the 
Federal Register, with opportunity for 
public comment.) 

As a condition to today’s approved 
petition, DOE must remove all 
hazardous wastes from the repository if 
it is unable to meet EPA standards for 
permanent disposal of hazardous and 
radioactive wastes at the conclusion of 
the test period.* However, if the WIPP 


* Under 40 CFR 268.6(a)(5), petitioners seeking a 


no-migration demonstration must provide sufficient 
Continued 
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proves acceptable as a permanent 
repository, and if DOE successfully 
petitions EPA for a long-term no- 
migration determination, DOE will then 
be able to begin full-scale disposal of 
waste at the site. Drums, metal boxes, 
and metal canisters of waste will be 
shipped to the WIPP from the generating 
sites and placed in underground rooms. 
Under current plans, the rooms will be 
backfilled with crushed salt and sealed. 
After an operating period of 
approximately 25 years, DOE plans to 
seal the shafts of the mine with cement- 
clay plugs and compacted salt and 
decommission the facility. After 
decommissioning, the salt of the Salado 
Formation will creep inward and is 
expected to encapsulate the waste 
within 60 to 200 years. 

Access to the WIPP site will be 
restricted. The Department of Interior 
temporarily withdrew the lands on the 
WIPP site from public use in 1983, 
allowing DOE to begin construction of 
the facility. Before DOE can bring waste 
to the site, however, either Congress or 
the Department of Interior must take 
new land withdrawal action. In 
addition, DOE and the State of New 
Mexico have agreed to prohibit in 
perpetuity all subsurface mining, 
drilling, and resource exploration 
unrelated to the WIPP project at the 
WIPP site. As a further protection, the 
Federal government has acquired the 
entire surface and subsurface estate at 
the WIPP site. Finally, to discourage 
drilling in the vicinity of the repository 
in the distant future, DOE intends to 
place permanent warning markers at the 
site. 


D. Regulatory Status of the WIPP 


The WIPP is located in the State of 
New Mexico, which received 
authorization for mixed waste on July 
25, 1990. (See 55 FR 28397, July 11, 1990.) 
As an “existing” hazardous waste 
management facility at the time of New 
Mexico’s authorization for mixed waste, 
the WIPP is eligible for RCRA interim 
status. Facilities “in existence” (which 
include facilities under construction) at 
the time a waste is identified as 
hazardous under RCRA can obtain 
interim status if their owner/operators 
submit a part A application to EPA or 
the appropriate state. If DOE submits an 
application to New Mexico and secures 
interim status, it will be legally 
authorized to receive mixed waste at the 


information to assure the Administrator that the 
disposal unit will comply with other applicable 
Federal, State, and local laws. Therefore, if the 
WIPP cannot comply with radioactive digposal 
standards under 40 CFR part 191, it would not 


WIPP—subject of course to the land 
disposal restrictions. The WIPP must 
also comply with the RCRA interim 
status standards, codified at 40 CFR part 
265, and eventually obtain a RCRA 
permit under 40 CFR parts 264 and 270. 

The interim status requirements of 
part 265 establish general facility 
standards. For example, the WIPP is 
required under these standards to have 
a waste analysis plan for its mixed 
waste, a contingency plan describing 
procedures that DOE will take in the 
case of an emergency, and a closure 
plan describing how the facility will be 
closed. In addition, the State of New 
Mexico has recently requested that DOE 
submit to it the RCRA part B permit 
application for the WIPP; this 
application must be submitted no later 
than six months after the State’s 
request, or by February 28, 1991. The 
RCRA permit for the WIPP (if granted) 
will establish detailed operating, 
closure, and post-closure conditions in 
accordance with 40 CFR part 264, 
subpart X. {As a geological repository, 
the WIPP is regulated under the RCRA 
category of subpart X “miscellaneous 
units.”) The permit's scope would 
extend to all facility-activities related to 
mixed waste. 

Several commenters on EPA’s 
proposed decision on the WIPP 
expressed confusion over the 
relationship between a no-migration 
decision by EPA and a RCRA permit 
issued by the State. In explanation, EPA 
notes that its no-migration 
determination is relatively narrow in 
scope, only addressing the question of 
whether hazardous constituents will or 
will not migrate from the underground 
repository. To ensure no-migration, 
EPA's determination imposes certain 
conditions (e.g., a volume limitation and 
retrievability of waste); these conditions 
will be enforced by EPA. On the other 
hand, the State RCRA permit is 
significantly broader than a no- 
migration finding, since it will impose 
the full technical and general facility 
standards of 40 CFR part 264, and it will 
apply to the above-ground operations as 
well as operations underground. The 
permit may include certain requirements 
already imposed under EPA's no- 
migration determination, or it may 
establish more stringent requirements, if 
the State of New Mexico determines 
that they are necessary. The State 
permit will be issued under State 
procedures, which include public notice, 
comment, and an opportunity for a 
public hearing. The conditions of the 
permit will be enforced by the State. 

As discussed earlier, EPA's authority 
under RCRA over waste destined for the 
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WIPP extends only to mixed hazardous 
and radioactive waste, and it is further 
limited to the hazardous components of 
the mixed waste. The potential release 
of radioactive material from the WIPP is 
addressed under the Atomic Energy Act 
(AEA). EPA has promulgated standards 
under the AEA limiting releases 
associated with the disposal of 
radioactive wastes. These standards, 
which are codified at 40 CFR part 191, 
consist of two parts: Subpart A dealing 
with releases during the operational 
phase of a permanent disposal facility, 
and subpart B, dealing with long-term 
releases after decommissioning. Under 
these regulations, a facility is not 
defined as a disposal site until it has 
been designated as a permanent 
respository and removal is not 
contemplated; since this decision will 
not be made for the WIPP until after the 
test phase, the WIPP is not legally 
subject to the part 191 standards. Under 
an agreement with the State of New 
Mexico, however, DOE has agreed to 
comply with the subpart A standards, 
beginning with the initial receipt of 
waste at the WIPP—that is, before the 
facility has been designated as a 
permanent repository. The subpart 
standards also do not yet apply to the 
WIPP because they have been remanded 
to EPA by the U.S. Court of Appeals at 
the First Circuit, and therefore are not in 
effect at this time. DOE, however, has 
agreed with the State of New Mexico to 
demonstrate compliance with the 
remanded standards {if final standards 
have not been developed) before a final 
decision is made to dispose of waste 
permanently in the repository. This 
decision will be made on the basis of 
data gathered during the test phase at 
the WIPP. 

Finally, EPA emphasizes that today’s 
finding addresses only the specific 
question of whether hazardous 
constituents will or will not migrate 
from the WIPP as long as the waste 
remains hazardous. Issues raised by the 
transportation of waste to the WIPP site, 
or by handling end possible treatment of 
waste before it reaches the WIPP, are 
beyond the scope of EPA's legal 
authority in evaluating no-migration 
petitions, and thus are not addressed in 
this notice. 


Il. DOE Petition and EPA Proposed 
Determination 

The mixed waste DOE intends to ship 
to the WIPP for testing includes solvent- 
contaminated wastes, which became 
subject to the land disposal restrictions 
on November 8, 1986, and characteristic 
wastes (containing heavy metals such as 
lead); which became subject to the land 





Federal Register / Vol. 55, No. 220 / Wednesday, November 14, 1990 / Notices 


disposal restrictions on August 8, 1990. 
(However, it should be noted that EPA 
granted a two-year national capacity 
variance te mixed characteristic wastes, 
deferring the effective date of the 
disposal prohibition until May 8, 1992 
(June 1, 1990, 55 FR 22520).} In addition, 
some mixed wastes are likely to include 
wastes that are hazardous under EPA's 
new toxicity characteristics rule (55 FR 
11798}, although the Agency has not yet 
promulgated land disposal restrictions 
for these wastes. 

To comply with the land disposal 
restrictions, DOE has sought to 
demonstrate to EPA, in a non-migration 
petition submitted in March 1989, that 
placement of these waStes untreated in 
the WIPP repository will not lead to 
migration of hazardous constituents 
beyond the disposal unit boundary. In 
response to EPA concerns, DOE 
provided additional supporting material 
after its initial submission, including 
addenda in October 1989 and January 
1990. DOE's final petition was bound 
into eight volumes in March 1990 (DOE/ 
WIPP 89-003, Revision 1) and is 
included in the docket for this 
rulemaking. 

After careful review of DOE's petition 
as well as information from numerous 
other sources, EPA proposed in the 
Federal Register of April 6, 1990 to grant 
DOE's petition with certain conditions. 
(See 55 FR 13068 for a more detailed 
discussion of the information provided 
by DOE and of the basis for EPA's 
proposed decision.) Under EPA's 
proposal, DOE would be allowed to 
place untreated mixed waste in the 
WIPP repository within the scope of the 
testing and experimentation activities 
described in the petition. EPA’s proposal 
would not have allowed DOE to conduct 
its proposed operations demonstration, 
nor would it have allowed DOE to 
conduet two pilot-room tests, which had 
originally been suggested by EPA. If the 
testing failed to show that the WIPP 
could meet the no-migration standards 
for the longterm disposal! of mixed 
waste, DOE would be required to 
remove the waste from the underground 
repository. The proposal also included 
’ the following conditions: {1} The waste 
must be placed in the WIPP in a 
retrievable form; (2} DOE must provide 
annual written reports on the test phase 
progress to EPA; (3) a carbon adsorption 
device capable of achieving a 95. percent 
efficiency must be installed in the 
discharge system of the bin experiment 
rooms; (4} DOE must implement a 
specific air monitoring plan; (5} DOE 
must certify that it has secured control 
of the surface and subsurface estate at 
the WIPP site before wastes can be 


placed in the repository; ® and (6} during 
the test phase, DOE must provide 
detailed waste characterization and 
analyses on the waste emplaced in the 
WIPP. 

EPA provided a 60-day public 
comment period on its proposed 
determination and held public hearings 
in Carlsbad, Albuquerque, and Santa Fe, 
New Mexico, during the comment 
period. The Agency received 103 written 
comments on its proposal from both 
individuals and organizations, and more 
than 300 people testified at the three 
hearings. Today’s decision is based on a 
careful review of the public’s comments 
and clarifying information provided by 
DOE, as well as EPA’s further 
evaluation of the suitability of the site 
based on a field visit to the WIPP site on 
July 28, 1990. 


Il. Summary of EPA Determination ~ 


After a review of DOE's petition, 
supporting information, and public 
comment, EPA finds that DOE has 
demonstrated, to a reasonable degree of 
certainty, that hazardous constituents 
will not migrate from the WIPP 
repository as a result of its planned test 
activities, as required by the statute and 
regulations at 40 CFR 268.6. This 
determination is based on the condition 
that DOE only place hazardous waste 
within the scope of the test phase 
operations described in its no-migration 
petition and its performance assersment 
test plan. Consistent with the 
determination, EPA is approving DOE's 
no-migration petition for the WIPP for 
the test phase operations, subject to the 
conditions laid out in section VI of this 
notice. It should be noted that the 
proposed operations demonstration and 
pilot room tests cannot be conducted 
under the terms of today’s decision. 
Before these activities could be carried 
out, DOE would have to submit an 
amendment to its no-migration petition, 
which EPA would evaluate. EPA would 
then propose a decision for comment 
before a final decision would be made. 

EPA's action today allows DOE to 
place untreated mixed waste subject to 
the RCRA land disposal restrictions in 
the WIPP for testing and 
experimentation to determine whether 
the site is appropriate for the long-term 
disposal of mixed waste (that is, 
whether disposal at the site will 
conform with standards for the 
permanent disposal of hazardous 
wastes). Only the waste specified by 
DOE in is petition may be placed in the 


5 DOE recently secured the last outstanding 
mineral lease at the WIPP site, thereby satisfying 
this condition. As a result, EPA has eliminated thie 
condition in ite final determination. 


WIPP under this determination.® The 
quantity of waste that may be placed in 
the WIPP is limited to 8,500 drums, or 2 
percent of the facility’s final capacity. 
DOE may not begin permanent disposal 
of the mixed waste subject to the RCRA 
land disposal prohibitions at the site 
and must remove all waste from the 
underground repository if it cannot 
demonstrate no migration of hazardous 
constituents over the long term. {In 
addition to EPA’s requirement that 
hazardous waste be removed from the 
respository, DOE has also committed to 
carry out such a removal in a consent 
agreement with the State of New 
Mexico.} 

In making its no-migration finding, 
EPA concentrated on whether releases 
of non-radioactive hazardous 
constituents from the repository might 
occur during the test phase. In doing so, 
EPA addressed all possible routes of 
release, but focused in particular on the 
potential for volatile organic 
constituents released during testing to 
migrate out of the WIPP unit through the 
ventilation exhaust shaft. Because of the 
nature of the tests that will be 
conducted in the WIPP and their 
relatively short duration, EPA has 
concluded that releases of hazardous 
constituents from the unit through brine, 
salt, or other geological media is 
implausible during the test phase. 

The retrievability of waste placed in 
the WIPP during the test phase is central 
to EPA’s finding. Therefore, EPA has 
reviewed both the technical feasibility 
of retrieval and the practicability of 
DOE’s retrieval plan. EPA has 
concluded that retrieval of wastes from 
the WIPP can be accomplished safely, 
and that DOE’s commitment to 
retrieving the wastes and taking it 
above ground, if it proves necessary, is 
satisfactory. Finally, EPA considered the 
general design, construction, and mine 
maintenance program at the WIPP and 
has concluded that the mine is well- 
designed and will remain stable during 


6 In its no-migration petition, DOE identified 
listed scivents and EP (Extraction Procedure) 
characteristic wastes as hazardous under RCRA. In 
addition, some of the waste described in DOE's 
petition may now be hazardous under the EPA's 


recently promulgated Toxicity Characteristics {TC} 
rule (55 FR 11798}. EPA has not yet promulgated 
treatment standards for TC wastes; however, it is 
required to de so under the statute. Once these 
standards have been promulgated, TC wastes 
placed in the WIPP will be subject to the land 
disposat restrictions. Because EPA's review of 
DOE's petition considered potential migration of 
hazardous constituents from al} of the waste DOE 
identified as scheduled for the WIPP, today's no- 
migration determination applies to wastes that are 
hazardous under the TC rule, as well as solvents 
and EP characteristics wastes, as long as the wastes 
were included in the petition. 





47704 


the test period and well beyond. The 
specific conditions of today's finding are 
discussed in the following section and 
listed in summary form in section VI of 
this notice. 

Although EPA's granting of DOE’s 
petition is specifically based on a 
finding of no-migration of hazardous 
constituents from the unit during the test 
phase, EPA has thoroughly reviewed 
available information on the expected 
long-term performance of the WIPP 
repository. Given the geological stability 
of.the area; the depth, thickness, and 
very low permeability of the salt 
formation in which the repository has 
been mined; and the properties of rock 
salt as an encapsulating medium, EPA 
believes that the WIPP is a promising 
site for the permanent disposal of mixed 
waste. To be sure, a number of 
uncertainties related to the long-term 
performance of the WIPP remain—for 
example, the extent and effects of gas 
generation, the effects of brine inflow 
into the repository, and the influence of 
a “disturbed rock zone” around the 
mined repository. DOE will be 
investigating these uncertainties in the 
test phase at the WIPP, and it will 
review whether technical modifications 
to the repository design or the waste are 
necessary to ensure compliance with the 
regulatory standards. 

It should be remembered that today’s 
decision is only for the disposal of 
mixed waste during the test phase for 
testing and experimentation to 
determine whether the site is 
appropriate for the long-term disposal of 
mixed wastes. Before DOE may move 
from the test phase to full-scale 
operations, it must petition EPA again 
and demonstrate no migration over the 
long term—that is, it must successfully 
address current uncertainties about 
long-term WIPP performance. 
Information gathered by DOE during the 
test phase will be central to such a 
demonstration. Any EPA decision to 
approve (or deny) a no-migration 
petition for permanent disposal at the 
conclusion of the test phase will be 
made with full opportunity for public 
comment, as prescribed in 40 CFR 
268.6(g). 

Further technical details regarding 
EPA’s final decision are provided in a 
background document. In addition, 
major issues raised by public 
commenters are discussed in section V 
of today's notice, as well as in a 
response to comments document. Both 
the background document and the 
response to comments document are 
available in the public docket for this 
action. 


IV. Discussion of EPA Determination 
and Conditions of Determination 


A. No-Migration Finding 


To make a no-migration 
determination, sections 3004 (d)(1), 
(e)(1), and (g)(5) of RCRA require EPA to 
find that “there will be no migration of 
hazardous constituents from the 
disposal unit or injection zone as long as 
the wastes remain hazardous.” As EPA 
explained in the preamble to its 
proposed decision, it interprets this 
requirement to mean that constituents 
listed in appendix VIII of 40 CFR part 
261 cannot migrate at hazardous levels 
from the disposal unit during the time 
that hazardous waste is present in the 
unit. If the hazardous waste within the 
unit becomes non-hazardous or if it is 
removed from the unit, further migration 
from the unit ceases to be an issue. In 
the case of the WIPP, DOE will have to 
remove all hazardous waste from the 
underground repository if it cannot 
demonstrate the long-term acceptability 
of the site; therefore, the effective period 
of EPA's finding is the test phase. Thus, 
EPA's decision today is based on the 
conclusion that the Appendix VIII 
constituents will not migrate at . 
hazardous levels from the underground 
repository during the test phase and that 
DOE will remove all hazardous waste 
from the unit if testing cannot show that 
the site meets long-term no-migration 
standards. . 

EPA's no-migration finding for the 
WIP? test phase falls into several 
categories: Migration of hazardous 
constituents under anticipated test 
conditions in the repository; short-term 
stability of the repository; feasibility of 
retrieval; possible effect of accidents 
and spills; and effectiveness of controls 
against human intrusion during the test 
phase. These aspects of EPA's 
determination are discussed below. 

No migration of hazardous 
constituents beyond the unit boundary. 
In the proposal, EPA explained in some 
detail its definition of the unit boundary 
for the WIPP and its standards for 
determining whether a constituent 
migrating from the unit is “hazardous.” 
The proposed unit boundary was the 
Salado Formation at the WIPP site, 
bounded by the four-mile by four-mile 
land withdrawal area, except that, for 
air emissions during operations, the unit 
boundary was the point where the air 
exhaust ventilation shaft met the 
surface. EPA's definition of the unit 
boundary in today’s decision is largely 
unchanged from the proposal; however, 
in response to public comment, it has 
slightly modified the unit definition as it 
applies to air emissions. In the final 
decision, the unit referes to that portion 
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of the Salado Formation that falls within 
the WIPP land withdrawal area: 
specifically, any movement of 
constituents above “hazardous” levels 
into overlying or underlying formations, 
or beyond the lateral boundaries of the 
land withdrawal area would constitute 
migration. This unit boundary would 
apply to migration via air emissions 
during operations as well as via ground 
water or other routes after closure of the 
unit. (This issue is discussed in more 
detail in section V.H of today’s notice.) 
EPA’s definition of “hazardous” levels 
of migration remains unchanged from 
the proposal. As discussed below in 
section V.G, EPA is relying on “health- 
based levels” to define migration—that 
is, levels that would be hazardous to a 
person exposed at the unit boundary for 
an entire lifetime. 

The no-migration standard applies to 
all possible routes of release from the 
unit. EPA, however, has concluded that 
migration of hazardous constituents out 
of the unit during the test period is 
implausible by any route other than air. 
Waste will be containerized during the 
test period, and even if it were released 
from a container, there is no possibility 
that waste could migrate from the unit 
by ground water or directly through the 
salt rock within the test period. No 
commenters questioned this conclusion, 
which EPA discussed in the proposal. 

Potential for Migration via Air 
Emissions. For air emissions during the 
test period, EPA's finding is based on a 
careful review of possible releases from 
the bin-scale and alcove tests DOE is 
planning to conduct during the test 
period. For reasons described below, 
EPA has concluded that any releases 
from the alcove-scale tests will be 
negligible. Therefore, it has focused its 
attention on the bin-scale tests. In these 
tests, headspace gases will be vented 
into the bin discharge system whenever 
the bins become pressurized through a 
pressure relief valve installed on each 
bin. The gases will then be passed on to 
the exhaust shaft. Because the purpose 
of the experiments is to gather data on 
the gas generation potential for the 
various types of wastes intended for 
disposal at the WIPP, the rate of gas 
generation and thus the amount of 
hazardous constituents expected to be 
released can only be estimated. Because 
of this uncertainty, DOE has proposed 
and EPA's decision today requires the 
inclusion of a carbon canister in the bin 
gas discharge system to remove any 
volatile organic constituents released 
from the bins. This carbon adsorption 
control device must be designed to 
achieve a control efficiency of at least 
95 percent. As explained in its proposal, 
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EPA has taken this control device into 
account in its no-migration finding for 
air emissions. 

For its assessment of releases from 
the bin-scale tests, EPA used the 
concentrations of volatile organic 
compounds measured in the headspace 
of 210 drums containing waste generated 
at DOE's Rocky Flats Plant and stored 
at the Idaho National Engineering 
Laboratory. As described in the WIPP 
no-migration proposal, DOE has been 
able to provide little or no information 
on sampling plans, sample handling 
procedures, or quality comment quality 
control measures for these da 
Therefore, EPA views the caleieal 
results on these headspace samples as 
being semiquantitative. Nevertheless, 
even if these data underestimate the 
constituent concentrations by as much 
as an order of magnitude, the 
concentration of constituents at the unit 
boundary are still expected to be below 
health-based Ievets. 

The results of EPA’s assessment are 
shown in Table 1 below along with 
levels of regulatory concern. 


TABLE 1.—Test PHASE COMPLIANCE Pomr 
CONCENTRATIONS In Alm 


1, 4 2- -Frichloro-1,2.2- 
tifluoroethane. 


EPA conservatively assumed that 
both test rooms planned for the bin- 
scale tests are filled to capacity. The 
capacity of each room is 120 bins; 
therefore, the total number of bins is 
240. EPA then assumed an average gas 
generation rate of 5 moles per drum per 
year, a figure that DOE characterizes as 
representing the upper bound of the 
range of credible gas generation rates 
(Test Plan: WIPP Bin-Scale CH TRU 
Waste Tests, January 1990; SAND 89- 
0462). Each bin carr hold the equivalent 
of six drum volumes of waste. 
Therefore, DOE's upper bound gas 
generation rate is equivalent to a total 
gas generation rate from all 240 
experimental bins of 0.5 cubic meters 
per day. DOE has specified the general 
ventilation rate through the repository 
as 425,000 cubic feet per minute, which 
is equivalent to 17 million cubic meters 
per day. This entire volume of air is 
exhausted at the exhaust shaft and is 
available to.mix with any gases released 
from the bin discharge system. The 
resulting dilution factor at the exhaust 


shaft is 34 million. EPA applied the 
dilution factor to the average headspace 
concentrations, together with the contro! 
device efficiency, to calculate the 
concentration of constituents in the 
exhaust shaft. 

The compliance point concentrations 
(with the carben adsorption contro! 
device installed in the bin discharge 
system) are an order of magnitude 


seven orders of magnitude below any 
other level of regulatory concern. These 
figures represent the bin-scale tests 
alone; however, the contribution of the 
alcoves is negligible by comparison. 
Although it would not be allowable 
under today’s decision, DOE has 
provided data to show that even when 
10 percent of the wastes, equivalent to 
85,000 drums are emplaced in the 
repository before sealing of the rooms, 
the concentrations in the exhaust shaft 
would be two to eight orders of 
magnitude below the levels of regulatory 
concern. 

Because the alcove experiments 
involve only 3,850 drums {more than 4 
factor of 20 lower), the concentrations in 
the exhaust shaft from the alcove drums 
would be a factor of at least three to 
nine orders of magnitude below the 
level of a regulatory concern. The actual 
concentrations would be even lower 
than this once the alcoves are sealed at 
the start of the experiment. 

EPA recognizes that the actual bin gas 
generation rate may be higher than 5 
moles per drum per year. However, even 
if the rate were significantly higher, 
concentrations at the unit boundary 
would still be below health-based 
levels, given the requirement for a 


- carbon adsorption system designed for 


95 percent efficiency. Therefore, EPA 
finds that DOE has demonstrated, to a 
reasonable degree of certainty, that 
hazardous constituents will not migrate 
beyond the repository boundary during 
the test phase at greater than health- 
based levels. 

Short-term stability of the site. in the 
long term, salt creep will be the primary 
mechanism to seal the WIPP repository. 
In the short term, however, salt creep— 
which can lead to localized fracturing 
and rock fall—mwust be mitigated to 
ensure a stable repository environment. 
Repository stability has been greatly 
enhanced during the test phase by 
several design modifications to the 
experimental area. The most significant 
alteration is rockbolting, a standard 
mining technique to ensure stability. The 
roofs of all test alcoves and bin test 
rooms will be rockbolted. This practice 
alone should prevent excessive cracking 


and rockfall during the entire test phase. 
The effects of early room closure, 
however, are of greater significance for 
the test alcoves because they cannot be 
inspected while the tests are underway, 
and because drums must be retrievable 
after the tests have been completed. For 
this reason, DOE will be reducing the 
dimensions of the test alcoves, which 
will slow down the rate of creep closure. 
Finally, DOE intends partially to backfill 
several alcoves with crushed salt to 
simulte disposal conditions. Backfilled 
test alcoves will be fitted with “stand- 
off’ walls between the backfill and the 
mine walls, so that room closure does 
not impinge on the backfilled drums. 
These modifications ensure the 
successful retrieval of the drums from 
the alcoves at the conclusion of the test 
phase, if it proves necessary. 

Feasibility of retrieval. Several 
commenters expressed concern that 
retrieval may not be technically 
feasible, and that, given this uncertainty, 
EPA cannot assume removal in its no- 
migration finding. These commenters 
pointed out specific instances where 
retrieval might be difficult or infeasible, 
such as in the case of fire or explosion. 
They also suggested that creep closure 
of the test alcoves would preclude 
removal—an issue discussed in the 
previous section. Finally, they argued 
that retrieval from backfilled alcaves 
has not been demonstrated and that 
considerable shuffling of waste 
underground during retrieval may have 
inherent risks. 

EPA has concluded that DOE's Waste 
Retrieval Plan, in combination with 
mock retrievals, demonstrates that 
retrieval is technically feasible. All 
major aspects of the retrieval process 
are addressed in the plan, including 
radiological and hazardous waste 
contamination control, drum and bin 
handling, overpacking procedures for 
corroded or damaged drums, clean up of 
contamination, and backfill retrieval. 
While release or leakage of hazardous 
constituents from containers within the 
repository during the test period would 
certainly complicate retrieval, it would 
not render retrieval technically 
infeasible. Such events are adequately 
addressed by emergency response 
procedures defined for the WIPP. The 
specifics of the various emergency 
response procedures are detailed in 
several DOE publications referenced in 
the Waste Retrieval Plan. In addition, 
while EPA agrees with commenters that 
a fire or explosion would make retrieval 
more difficult, the Agency is imposing 
additional conditions to minimize the 
potential far such an event. (See section 
V.1.1 of today’s notice for a detailed 
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description of this point.) Thus, 
adequate safeguards have been imposed 
and will be implemented in the event of 
an accidental release of hazardous 
constituents. 

It should be noted that the Waste 
Retrieval Plan is backed by successful 
mock retrieval demonstrations, although 
EPA recognizes that mock retrieval 
demonstrations performed thus far at 
the WIPP did not include removal of 
waste from the alcoves themselves. 
Other aspects of the removal process, 
however, were simulated in the retrieval 
demonstration. Mock retrieval 
experiments on backfilled alcoves and 
on bins will be performed before any 
waste is placed in the WIPP. 

EPA agrees with commenters that 
shuffling of the waste during the 
retrieval process could increase the risk 
of a release; however, safe movement of 
the waste containers is technically 
feasible, and EPA has concluded that 
DOE's routine container-management 
procedures are adequate. Furthermore, 
any removal activities will be conducted 
under the oversight of the State of New 
Mexico, either during RCRA interim 
status or under permit conditions, which 
will ensure an appropriate level of care. 
Finally, the Environmental Evaluation 
Group, an independent group 
established by Congress to provide 
review of the WIPP project, provides 
oversight over waste management and 
safety aspects of WIPP operations, 
including removal. 

A number of commenters raised the 
possibility of drum corrosion during the 
test phase, which could lead to spillage 
and complicate retrieval. EPA has 
concluded, however, that the potential 
for significant drum-corrosion during the 
test phase is limited and will not 
substantially affect the retrieval of 
wastes. While it is true that salt.is very 
corrosive, the rate of corrosion of the 
drums being stored in the repository is 
expected to be low. This is because 
several key factors affecting the rate of 
drum corrosion allow for favorable drum 
storage conditions. In particular, the rate 
of corrosion is affected by the 
composition of the brine contacting the 
drums. That is, corrosion proceeds most 
rapidly if the brine is unsaturated and 
contains dissolved oxygen. However, 
the brine in the WIPP repository is both 
saturated with salt and contains low 
levels of dissolved oxygen; therefore, 
drum corrosion would be inhibited. 
Moreover, the rate of corrosion is 
directly affected by the amount of brine 
contacting the drums. Since the 
repository is expected to remain dry 
during the test period and thus there will 
be minimal drum-brine contact, EPA 


does not expect the drums to corrode 
significantly. For these reasons, EPA has 
concluded that the useful drum life in 
the WIPP will exceed the period of this 
determination, including retrieval time, 
and it sees no reason to question DOE's 
statement that the drums will maintain 
integrity for twenty years. 

In addition, EPA notes that containers 
at the WIPP will be subject to 
monitoring and inspection procedures 
required under RCRA 40 CFR part 265 
(and, once a permit has been issued, 
under 40 CFR part 264). These 
requirements will be adminstered by the 
New Mexico Environmental 
Improvements Division, with EPA 
oversight. If any questionable drums 
were identified, mitigative measures— 
such as overpacking—could be 
undertaken. To be sure, drums that are 
sealed in the alcoves during the alcove 
tests cannot be routinely inspected. 
However, under DOE's test plan, these 
tests are expected to last approximately 
five years. Thus, inspection would be 
possible well within the useful life of the 
drum. 

Finally, as EPA discusses in this and 
the following section, spillage from 
drums (however unlikely) can be 
contained and cleaned up, and corroded 
drums can be overpacked. Thus, EPA 
disagrees with commenters that drum 
corrosion might prevent the safe 
removal of drums from the WIPP, if 
removal proves necessary. 

Limited effect of accidents and spills. 
Numerous commenters argued that 
accidents or spills at the WIPP site 
would complicate retrieval of wastes or 
might lead to migration. EPA agrees that 
accidents or spills might complicate 
retrieval, but it has nevertheless 
concluded that the cleanup of spills and 
the removal of contaminated material 
from the WIPP is technically feasible. 
The WIPP Retrieval Plan outlines DOE's 
planned approach to the removal of 
contaminated material; in addition, the 
feasibility of safe removal of such 
material was demonstrated in DOE's 
mock retrievals. Moreover, neither EPA 
nor public commenters identified any 
spill situations that by themselves 
would lead to a release from the 
repository. 

EPA has addressed the possibility of 
fire or explosion in the WIPP by new 
waste characterization requirements in 
today’s decision. Under these 
requirements, DOE must test every 
container shipped to the WIPP for 
flammable gases. If flammable gases are 
identified, the waste cannot be placed in 
the repository. Therefore, under the 
terms of EPA's determination, explosion 
or fire in the WIPP is not a credible 
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event. (After DOE has developed a 
greater body of data on wastes shipped 
to the WIPP, it is likely that waste 
characterization requirements 
addressing flammability can be relaxed. 
However, this could only take place 
through a modification of the 
determination, with opportunity for 
public comment.) 


Effectiveness of controls against 
human intrusion. During the period 
covered by today's determination, DOE 
will maintain active control over the 
WIPP site, and unauthorized access will 
be prohibited. Furthermore, the site will 
be operating under RCRA interim status 
and permit conditions, administered by 
the State of New Mexico, and therefore 
will have to comply with the RCRA 
security requirements. These 
requirements include prevention of 
unknown entry of persons or livestock 
to the active portion of the facility. 
Finally, DOE has secured all mineral 
leases at the WIPP site, eliminating the 
possibility of the disturbance of the 
repository as a result of mining or 
drilling. For these reasons, the Agency 
has concluded that migration resulting 
from human intrusion will not occur 
during the term of the determination. 


B. Conditions of Determination 


1. Limitation to Testing and 
Experimentation 


In EPA's proposed finding, it limited 
activities involving mixed waste at the 
WIPP repository to the testing and 
experimentation described in DOE's 
petition and referenced documents. The 
Agency has retained this condition in its 
final determination. Consequently, DOE 
will be restricted to its planned test 
phase activities, as described in the 
“‘WIPP Test Phase Plan: Performance 
Assessment,” Revision O (DOE/WIPP 
89-011, April 1990). Before DOE could 
conduct activities beyond the scope of 
this test plan, it would have to petition 
EPA to modify its no-migration finding. 

Several commenters on the proposal 
expressed uncertainty about what 
specific activities would fall under the 
definition of “testing and 
experimentation”; in addition, the 
commenters asked for clarification of 
when DOE would have to notify EPA of 
changes from activities described in the 
performance assessment test plan. 

With respect to the first point, DOE 
could conduct in the repository only 
those tests or experiments designed to 
provide data to demonstrate the long- 
term acceptability of the WIPP. Thus, 
DOE’s planned “operations 
demonstration” has been explicitly 
excluded from the allowed activities; 
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other nontesting activities would 
similarly be excluded. For clarification, 
EPA has modified this condition, which 
originally read “placement of waste for 
the primary purpose of conducting an 
operations demonstrated is prohibited 
under this variance * * *,” by dropping 
the word “primary.” Several 
commenters suggested that the inclusion 
of the word “primary” amounted to an 
invitation to DOE to conduct a full-scale 
operations demonstration with the 
excuse that some testing was also going 
on. This was not EPA's intention, and 
therefore it has modified the condition 
accordingly. EPA, however, stresses that 
it does not understand this condition as 
preventing DOE from incidentally 
testing some operational aspects of its 
system when it places waste 
underground for permissible testing. 
Such activity, in EPA’s view, would not 
constitute an “operations 
demonstration” in the sense that DOE as 
well as DOE critics have used the 
phrase up to this point. In addition, EPA 
recognizes that some mixed wastes 
might be generated underground as a 
result of legitimate experimentation or 
air monitoring in the WIPP repository. 
These wastes, which might no longer 
have any experimental purposes, could 
nevertheless be stored in the repository 
until a final determination on the site 
was made. Because the materials were 
originally placed in the WIPP for 
permissible testing, continued storage of 
the wastes in the repository would be 
consistent with the terms of EPA’s 
decision. 


With respect to the second point, tests 
and experiments conducted under 
today’s determination would have to be 
consistent with the activities described 
in DOE’s performance assessment test 
plan and its no-migration petition. For 
example, where substantially different 
wastes or waste containers are used, 
where waste volumes were increased 
above 0.5 percent (but less than one 
percent), or where tests outside DOE’s 
planned three-phase bin and alcove- 
scale tests are contemplated, DOE 
would be required to notify EPA and, if 
the changes might affect the basis of 
EPA’s finding, seek a modification to 
that finding. The only exception to this 
would be those wastes that are 
described in DOE’s no-migration 
petition that are modified through 
various treatment technologies; because 
the composition of these wastes, if 
changed, would contain fewer toxic 
constituents, the Agency does not 
believe it would have to be notified 
before the wastes could be placed in the 
repository. EPA does note, however, 
that the pilot-room tests originally 


suggested by EPA and now 
contemplated by DOE, would be 
excluded under today’s decision, 
because they go substantially beyond 
the program described in DOE’s test 
plan and furthermore are inconsistent 
with other conditions of the 
determination (e.g., the volume limit and 
retrievability of wastes). 


2. Limitation on Volume 


In its proposed determination, EPA 
did not set a specific limit on the amount 
of mixed waste that DOE could place in 
the repository during the test phase. 
Instead, EPA argued that, because of the 
experimental nature of the test phase, 
DOE needed a reasonable degree of 
flexibility in carrying out its 
experimental program. Although several 
commenters supported EPA's approach, 
many opposed it, arguing that it was 
open-ended and allowed DOE to expand 
the scope of the test phase indefinitely. 
Although EPA continues to believe that 
its no-migration finding, as proposed, 
significantly restricts the nature of DOE 
activities during the test phase, the 


’ Agency nonetheless understands the 


concerns of the commenters. Therefore, 
it has decided to place a volume 
limitation of 8,500 drums or 1 percent of 
the total projected WIPP volume on 
wastes that can be placed in the 
repository under this determination. 

In setting a volume limit, EPA notes 
that DOE’s ‘“WIPP Test Phase Plan” 
called for bin and alcove-scale testing of 
waste amounting to 0.5 percent of the 
projected WIPP capacity, while in 
Congressional testimony, DOE indicated 
that bin, alcove, and pilot-room tests 
might require waste amounting to 
approximately 2 percent of the WIPP 
capacity. Because EPA has determined 
that the pilot-room tests, as currently 
planned, could not be conducted under 
the proposed no-migration finding, it 
believes that the 2 percent volume limit 
would be inappropriate. At the same 
time, EPA also believes that limiting 
DOE to the amounts specified in the 
current test plan might not provide 
sufficient flexibility for DOE to modify 
those plans, particularly in response to 
comments from reviewing organizations. 
Consequently, EPA has decided to 
impose a limit of 1 percent of total WIPP 
capacity (or 8,500 drums), a figure that 
provides some flexibility to DOE and at 
the same time gives the public 
assurance of an opportunity to comment 
if significant increases.over DOE's 
proposed waste volumes are needed. 

EPA emphasizes that it is not basing 
the 1 percent limit on any technical 
determination of how much waste 
would be necessary for DOE to carry 
out an adequate testing program. Rather, 
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EPA in effect is defining a limit that it 
would consider to be a significant 
departure from the activities described 
in DOE’s no-migration petition and its 
final test plan. Before DOE could exceed 
that limit, it would have to repetition 
EPA, and any EPA approval of an 
expanded test program would have to 
undergo public comment. EPA also 
emphasizes that the 1 percent figure 
represents an upper limit on the amount 
of waste that may be placed in the WIPP 
under today's determination. This limit 
would not override the condition that 
waste could be placed in the WIPP only 
for testing and experimentation within 
the scope of DOE’s test plan. Waste 
would not be allowed in the repository 
for purposes other than testing and 
experimentation, even if the volume of 
waste involved did not exceed the 1 
percent limit. 

Many commenters also suggested that 
EPA shorten the proposed ten-year 
expiration date for petition approval. 
EPA has not adopted this suggestion, 
because, as it discussed in the proposed 
decision, it believes such a limit might 
artificially constrain legitimate testing. 
EPA does not believe the difference 
between five years (the projected length 
of DOE’s test phase) and ten years is 
significant in terms of the likelihood of 
release of hazardous constituents from 
the repository. Furthermore, it has 
concluded that this difference in time 
will not significantly effect 
retrievability. However, EPA 
acknowledges that the timing and 
procedures for removal of waste if DOE 
is not able to demonstrate the long-term 
acceptability of the WIPP at the close of 
the ten-year period was not clear in the 
proposed finding. Therefore, the Agency 
has amended the conditions of the 
finding to address this concern. This 
issue is discussed below. 


3. Waste Retrieval 


The requirement that DOE retrieve 
wastes from the repository if it cannot 
demonstrate the long-term acceptability 
of the site remains unchanged from the 
proposal. As discussed above in section 
IV.A, EPA has found such retrieval to be 
feasible within the general parameters 
of the plans submitted with the petition. 
In addition, EPA has added a clause 
spelling out in more detail the timing of 
retrieval. Under this requirement, DOE 
must submit to EPA a specific retrieval 
schedule no later than six months after 
it is determined that the WIPP cannot 
meet the long-term disposal standards, 
or six months before the expiration of 
the petition approval (i.e., 10 years after 
petition approval), whichever comes 
first. This schedule would have to detail 





retrieval procedures and include a 
schedule for the removal of the waste as 
rapidly as technically feasible. Before 
retrieval took place, the plan would be 
subject to public comment and EPA 
approval. 

4. Waste Retrievability 


DOE is required to place all waste in 
the repository in a readily retrievable 
manner. This condition is unchanged 
from the proposal. By “readily 
retrievable,” EPA means adoption of the 
specific measures identified in DOE's 
petition to maintain room stability (i.e., 
room sizing, rock bolting), the use of 
easily retrieved waste containers (e.g., 
boxes, bins, and drums), and the 
absence of backfilling—except in alcove 
tests where standoff walls will be used. 
(EPA notes that testing in pilot-scale 
rooms, which the Agency originally 
suggested and DOE is now considering, 
would not be allowed under this 
condition, because—as currently 
planned—they would involve backfilling 
of waste in the pilot rooms without 
standoff walls. DOE would have to seek 
a modification of the no-migration 
finding, with opportunity for public 
comment, before conducting such tests.) 


5. Carbon Adsorption Device 


Today’s decision requires DOE to 
install a carbon adsorption control 
device in the bin discharge system of 
each room designed to achieve a 95 
percent control efficiency. The Agency 
believes a 95 percent control efficiency 
is readily achievable. (See 55 FR 25454.) 
The design must be based on a total 
design gas volume consisting of a design 
gas generation value of at least 5 moles 
per drum per year from the bins and the 
volume of gas used to purge the bin 
exhaust manifold. EPA also wishes to 
clarify that the design value for the 
frequency of carbon replacement must 
be verified by testing and modified as 
needed to prevent breakthrough from 
occurring. The testing must consist of 
measurements of the adsorption 
capacity of carbon for the bin exhaust 
gases, as described in the petition. EPA 
is also requiring DOE to maintain design 
records, including any test data, and 
operating records in the facility 
operating record, as described in the 
notice of the proposed decision. (See 55 
FR 13068, Section IV.J.) Records must be 
maintained for the term of today's 
determination (i.e., ten years from 
today’s date), or three years after the 
creation of the records, whichever is 
longer. In addition, the records must be 
maintained during the course of any 
enforcement action for which they are 
relevant. 


EPA is not requiring DOE to perform 
testing to verify the control efficiency of 
the carbon bed. However, DOE must 
monitor the bin exhaust manifold to 
show that no migration above health- 
based levels occurs at the unit 
boundary. This must be further 
confirmed by monitoring at the exhaust 
shaft. Although the 5 moles per drum per 
year design value for gas generation is 
believed to be conservative, the overall 
average rate of gas generation from TRU 
wastes is not known with certainty; this 
is the purpose of the bin and alcove 
tests. The control efficiency actually 
achieved will be higher or lower 
depending on the rate at which gas is 
generated during the tests. However, 
even if gas generation rates were to be 
as high as 25 moles per drum per year, 
the design would still achieve the no- 
migration standard. 


6. Air Monitoring Plan 


EPA is requiring air monitoring for 
activities conducted under today's no- 
migration finding to confirm that there is 
no migration of hazardous constituents 
above health-based levels beyond the 
unit boundary. As described in its notice 
of proposed decision (55 FR 13068), EPA 
has concluded that the only possible 
migration pathway during the test phase 
is through the exhaust shaft. Therefore, 
in accordance with the requirements of 
40 CFR 268.6(c), the Agency is requiring 
DOE to implement the air monitoring 
plan submitted with its petition, subject 
to the clarifications, modifications, and 
reporting requirements described in the 
notice of proposed decision, except as 
noted below. 

In its proposed decision, EPA solicited 
comment on whether additional 
monitoring should be conducted in the 
underground repository with portable 
explosimeters to detect any buildup of 
methane, hydrogen, or other flammable 
gases. No comments were received in 
favor of portable explosimeters. 
Therefore, EPA has decided not to 
require their use. At the same time, 
however, EPA has determined that only 
by testing individual waste containers to 
be placed in the WIPP can it be assured 
that no fire or explosion hazard exists. 
Thus, EPA is including an additional 
condition requiring such testing, as 
described in section IV.B.7.a of today's 
notice. 

EPA also solicited comment on 
whether to allow a reduction in 
monitoring frequency from weekly to 
monthly. EPA received no comments on 
this question and has decided to retain a 
weekly minimum monitoring frequency. 
Furthermore, EPA solicited comment on 
whether other constituents, in addition 
to the five constituents proposed, should 
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be targeted for routine quantitation. No 
comments were received on this 
question; therefore, EPA has decided to 
retain the five target constituents listed 
in the notice of proposed decision, with 
provisions for targeting additional 
constituents, as described in the 
proposal. 

In the proposal, EPA spelled out a 
variety of quality assurance and quality 
control requirements, making mention of 
the “Report on Minimum Criteria to 
Assure Data Quality.” Since that time, 
EPA has revised this report and has ‘ 
retitled it “Quality Assurance and 
Quality Control” (August 1990), a copy 
of which has been placed in the docket 
to this rule. Therefore, EPA is requiring 
DOE to follow the requirements of the 
revised report, in addition to adhering to 
the specific quality control requirements 
described in the DOE monitoring plan 
and EPA's notice of proposed decision. 
EPA wishes to clarify that it intends the 
“method limit of quantitation,” the term 
used in the notice of its proposed 
decision, to be synonymous with the 
term “method detection limit,” or MDL, 
used in the report, “Quality Assurance 
and Quality Control.” In addition, EPA 
is requiring DOE to maintain 
documentation of all aspects of quality 
assurance and quality control, as 
described in the revised report, in the 
WIPP facility operating record; this 
documentation must be available for 
inspection by the Agency. The records 
must be maintained for the term of 
today’s determination or three years 
after they are created, whichever is 
longer. In addition, the records must be 
maintained during the course of any 
enforcement action for which they are 
relevant. 

Initial monitoring results underground 
at the WIPP have revealed significant 
background levels of 1,1,1- 
trichloroethane and carbon 
tetrachloride.” The levels measured can 
interfere with the evaluation of accuracy 
if the approach described in the notice 
of proposed decision is used. Therefore, 
EPA is changing the method by which 
relative accuracy is determined. Instead 
of computing accuracy based on a 
matrix spike alone (as the relative 
difference between the concentration 
recovered from the sampler and the 
concentration of the targeted analyte as 
determined from the known 
concentration in the audit gas cylinder), 
the computation should be adjusted for 


7 Significant levels of methytene chloride were 
background 


also detected in . However, 
laboratory contamination is the most likely 
explanation for the measured levels of methylene 
chloride. 
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the actual background concentration 
measured in a matrix duplicate at the 
time the matrix spike is collected. 
Therefore, DOE must collect and 
analyze both a matrix spike and a 
concurrent matrix duplicate. 

EPA further solicited comment on 
what specific quality assurance (QA) 
objectives it should require for data 
acceptability. DOE requested that EPA 
allow less accurate measurements at 
concentrations near the detection limit. 
The data provided by DOE, however, 
gave no basis for establishing an 
alternative QA objective for accuracy, 
due to high background levels. Because 
of this, and because EPA is not requiring 
data that are below the method 
detection limit (MDL) to be used in the 
evaluation of relative accuracy (the 
MDL is generally considerably higher 
than the limit of sensitivity of the 
analytical procedure), EPA has 
concluded that the plus or minus 10 
percent requirement can be achieved. 
Therefore, no change is being made to 
the QA objectives established in the 
notice of proposed decision. 

Finally, EPA proposed to require 
calibration of the ventilation exhaust 
fans on a quarterly basis. In its 
comments on the proposal, DOE 
interpreted this to mean a full dynamic 
calibration, which it argued is needed 
only on a yearly basis. EPA means to 
require only a check on the fan 
calibration on a quarterly basis, using 
the methods described in the notice of 
proposed decision. EPA agrees that a 
full calibration is needed only on a 
yearly basis. 

Several commenters expressed 
concern that EPA is allowing monitoring 
at the top of the exhaust shaft instead of 
at the entrance to the shaft. They argued 
that EPA should require DOE to monitor 
the entrance and exit of the shaft to 
demonstrate EPA’s statement that there 
will be no difference between 
measurements. EPA disagrees with 
these commenters. Even if, as suggested 
by one commenter, the integrity of the 
concrete shaft liner were compromised, 
it is inconceivable that any depletion of 
concentrations of hazardous 
constituents could be detected, given the 
large volume of air that the exhaust 
shaft is designed to handle during 
operation. EPA’s overriding concern 
regarding the specific location of the 
exhaust shaft monitoring station is that 
it be situated so as to enable ready 
access for operation and maintenance 
purposes. Indeed, EPA views ready 
accessibility as one of a number of 
important quality assurance objectives. 
Therefore, EPA continues to accept 


monitoring at the top of the exhaust 
shaft. 


7. Waste Analysis 


a. Flammability. EPA received a 
number of comments that flammable 
gases could build up in waste 
containers, creating a fire and explosion 
hazard. After reviewing these comments 
and new information made available 
during the public comment period, EPA 
has concluded that, while a fire or 
explosion is unlikely, the possibility of 
accidental ignition of flammable gases 
in waste containers cannot be ruled out. 
Were a fire or explosion to occur as a 
result of accidental ignition of 
flammable gases in the void space of a 
waste container, retrieval could be much 
more difficult, should retrieval become 
necessary. Moreover, such an event 
could itself cause migration above 
hazardous levels beyond the 
uniboundary. 

For these reasons, EPA believes that 
no waste container should be emplaced 
in the underground repository if it 
contains flammable mixtures of gases in 
any layer of confinement, or mixtures of 
gases that could become flammable 
when mixed with air. To assure a 
sufficient margin of safety, EPA defines 
any mixture as potentially flammable if 
it exceeds 50 percent of the lower 
explosive limit (LEL) of the mixture in 
air. 

To ensure that individual waste 
containers have met the prohibition on 
flammable gases, the Agency is 
requiring that every waste container be 
tested for hydrogen, methane, and 
volatile organic compounds (VOCs) as a 
class. Given the heterogeneity of the 
waste package, the Agency is also 
requiring that headspace sampling be 
representative of the entire void space 
of the waste container. EPA expects that 
all layers of confinement in a container 
will have to be sampled until DOE can 
demonstrate to the Agency, based on 
the data collected, that sampling of all 
layers is either unnecessary or can be 
safely reduced. The testing of wastes 
that exhibit high rates of radiolysis 
should be performed a relatively short 
time before the container is actually 
emplaced underground. Otherwise, 
hydrogen levels could build up to 
flammable levels following sample 
collection and analysis. Therefore, DOE 
must determine, and document, the 
length of time that headspace gases can 
be expected to remain below flammable 
levels {i.e., 50 percent of the mixture 
LEL) after sampling has been performed, 
for both newly generated and 
retrievably stored wastes, and to ensure 
that the waste containers are emplaced 
in the WIPP within that time. 
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If testing reveals the presence of 
significant levels of flammable VOCs, 
DOE must perform an explicit flame test 
to determine if a flammable mixture can 
be formed with air. Significant levels of 
flammable VOCs are defined as 
measured concentrations (excluding 
methane) of 500 parts per million or 
greater. If testing shows that VOCs are 
insignificant, i.e., below 500 parts per 
million, DOE may determine the lower 
explosive limit of the mixture from the 
lower explosive limits of methane and 
hydrogen using the Le Chatelier formula, 
as described in Section V.I.a of today’s 
notice. 

All testing must satisfy the quality 
assurance and quality control 
requirements described in EPA's report 
“Quality Assurance and Quality 
Control” (August 1990) and must meet 
quality assurance objectives of plus or 


“minus 10 percent on precision and 


accuracy. DOE must also maintain 
records on all testing performed and 
other documentation needed to comply 
with this condition at the generating site 
or in the WIPP facility operating record. 
These records must be available for 
inspection by EPA, and must include 
documentation of all aspects of quality 
assurance and quality control, as 
described in the above-referenced 
document. Records must be maintained 
for the term of today's decision, or three 
years after they are generated, 
whichever is longer. They also must be 
retained for the duration or any 
enforcement action related to this part 
of today’s decision. 

b. RCRA Constituents—Short-term 
characterization. In response to 
comments regarding the accuracy of the 
waste composition estimates provided 
by DOE in its no-migration petition, EPA 
is modifying its proposal to require that 
DOE analyze headspace gases in 
containers that are shipped to the WIPP 
and compare the results of this analysis 
to the estimated values provided in the 
no-migration petition. Since it was the 
values in the petition that EPA 
evaluated in today’s decision, DOE must 
ensure that the analytical data derived 
from the actual test-phase wastes are 
similar to the petition estimates. Wastes 
that are not compositionally similar may 
not be placed in the WIPP: 

(1) Bin-scale tests. DOE must compare 
actual measurements of headspace 
concentrations of volatile organics in 
each of the drums containing wastes to 
be used in the bin-scale tests to the 
headspace concentrations reported in 
DOE’s petition. The comparisons must 
be made in terms of both maximum and 
mean concentrations. (EPA considers 
only headspace concentrations to be 
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necessary because migration through air 
was determined to be the only viable 
route of migration during the test phase.) 

The comparison of the maximum 
concentrations is designed to ensure 
that the wastes to be emplaced in the 
WIP? are in fact similar to the wastes 
described in the petition. In its proposed 
decision, EPA noted concerns with the 
precision and accuracy of some of the 
analytical data in the petition and took 
this uncertainty into account during its 
evaluation. To address concerns over 
the quality of its data, DOE will be 
conducting an extensive 
characterization program on wastes to 
be shipped to the WIPP for the bin-scale 
and alcove tests under greatly improved 
quality assurance/quality control (QA/ 
QC) procedures. (See e.g., DOE's Pre- 
Test Waste Characterization Plan, 
Revision 6, in the docket to today’s 
decision.) Because of improved data 
quality, EPA expects these new data to 
differ somewhat from those contained in 
the petition. However, the Agency 
believes that the measured maximum 
concentrations identified in individual 
drums in DOE's pretest waste 
characterization program should be 
generally comparable to the maximum 
values reported in the petition. 

There are no established criteria for 
quantitatively defining “comparability” 
in this context. EPA, however, has 
concluded that, if the measured 
headspace concentration in a given 
drum are no more than a factor of two 
over the maximum reported for the drum 
in the petition, the wastes are 
reasonably comparable. In selecting a 
factor of two, EPA notes that some 
differences between the new data and 
that contained in the petition are 
expected. This is because the new data 
will represent a larger sample and 
analytical results may be more accurate. 
(As noted in EPA's proposal, the 
precision and accuracy of the analytical 
data in the petition were not always 
well documented.) For these reasons, 
EPA has concluded that it is reasonable 
to expect some concentrations will be 
measured that will exceed the maximum 
values reported in the petition. EPA, 
however, also believes that the data 
should not be significantly different and 
concludes that a factor of two 
represents a reasonable expectation. 

Accordingly, DOE may place the 
contents of individual drums into bins 
for the bin-scale tests if the measured 
headspace concentrations do not exceed 
the reported maximums by more than a 
factor of two.® Testing and vertification 


® As with the condition related to flammability 


discussed previously. DOE must demonstrate that 
samples collected for these analyses are 


must be completed before the waste is 
shipped to the WIPP. If the measured 
concentration of any of the pertinent 
hazardous constituents in a drum 
headspace exceeds the allowable 
maximum, the contents of the drum from 
which the sample was collected cannot 
be shipped to or emplaced in the WIPP, 
unless DOE subsequently treats the 
waste so as to reduce headspace 
concentrations to below the maximum 
levels. Alternatively, DOE may petition 
EPA to modify the conditions of its 
determination. Any such modification 
would require public comment. Further, 
DOE must maintain records of all 
relevant test data at the generating site 
or the WIPP for the term of today’s 
determination, or three years after the 
data are generated, whichever is longer. 
In addition, records must also be 
retained for the duration of any 
enforcement action for which they are 
relevant. 

The maximum allowable 
concentrations for hazardous 
constituent by waste type (the maximum 
reported concentrations multiplied by 
two) are presented in Table 2. 


TABLE 2.—MAXimUM HEADSPACE 
CONCENTRATIONS 


[in volume percent] 


EPA's no-migration finding for air 
releases was based upon the mean 
headspace concentrations of volatile 
constituents reported by DOE. 
Accordingly, EPA has concluded that 
comparison of the new, pre-test 
characterization data with the mean 
concentrations reported in the petition is 
also necessary to ensure that EPA's 
estimates of volatile emissions are valid 
for the actual test-phase wastes. In 
determining a reasonable factor for this 
comparison, EPA considered the “safety 
margin” indicated by the no-migration 
demonstration. For the constituents of 
concern, this safety margin ranges from 
approximately eleven to well over 
sixteen million, varying by constituent. 
EPA has no reason to believe that the 


representative of the entire headspace within the 
drum, including the headspace within inner bags. 
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headspace concentrations for 1,1,1- 
trichloroethane and 1,1,1-trichloro-1,2,2- 
trifluoroethane (with safety factors of 
six and seven orders of magnitude, 
respectively) could be high enough to 
alter the no-migration finding. For the 
other constituents (carbon tetrachloride, 
methylene chloride, and 
trichloroethylene), the safety factors are 
lower (one, two, and two orders of 
magnitude, respectively). EPA, therefore, 
has concluded that DOE must compare 
the new headspace data for these 
constituents to the mean values reported 
in the petition.® To ensure that the no- 
migration finding remains valid for these 
constituents, EPA is requiring that the 
mean values for the test phase wastes 
cannot exceed ten times the mean 
values reported in the petition. 

EPA is confident that the factor of ten 
(back-calculated from the modeling for 
carbon tetrachloride) is sufficiently 
conservative for all three of the 
constituents. Even though no additional 
safety factor has been added for carbon 
tetrachloride, EPA notes that the 
modeling upon which the calculation 
was based contains several 
conservative assumptions (e.g., that both 
test rooms are filled to capacity). EPA 
also notes that, during the test phase, 
emissions will be monitored and it will 
be clear well in advance if emission 
levels are approaching the no-migration 
limits, and corrective measures could be 
taken. Therefore, EPA is comfortable 
with a safety factor of ten for the 
comparison of the mean values. 

DOE must compare the predicted 
mean values (multiplied by ten) against 
the average of the measured 
concentrations of the headspaces of all 
drums of a single waste type used to 
make up each bin. That is, the mean 
from the population of drums going to 
each bin (by waste type) must be 
compared with the reported mean for 
that waste type. If the calculated mean 
exceeds the reported mean by more than 
a factor of ten, that bin cannot be 
emplaced at the WIPP under today’s 
decision. Testing and verification must 
be completed before the waste is 
shipped to or emplaced in the WIPP. As 
with comparisons of maximum 
concentrations, DOE must maintain 
records of all relevant test data at the 
generating site or at the WIPP facility 
for the term of today’s determination, or 
for three years after generation, 
whichever is longer. 

The allowable average concentrations 
for each waste type in drums to be used 


® See footnote 8. 
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in a single bin are presented in Table 


3,10 


TABLE 3.—MEAN HEADSPACE 
CONCENTRATIONS 


Type | Type | Type 
t it Ww 


vf O24) O26) 0.30 
0.39} 042; 06.33 
4 O25, O28; 0.29 


(2} Alcove tests. EPA has found 
emissions from the alcove tests to be 
inconsequential in comparison to the 
bin-scale tests. Accordingly, EPA is not 
requiring testing of the headspace of 
drums used in the alcove tests to 
demonstrate comparability with 
reported concentrations in DOE’s 
petition.'? Before any drums can be 
shipped to the WIPP for alcove tests, 
however, DOE must verify (by waste 
type), through results of the bin-scale 
tests conducted up to that point, that the 
measured mean concentrations for 
specific hazardous constituents do not 
exceed the reported mean values by 
more than a factor of ten. (See Table 3.} 
(This condition would not require DOE 
to conduct.all bin-scale tests before the 
alcove tests could proceed; however, 
based on discussions with DOE, EPA 
believes that most of the bin-scale tests 
will be conducted before the alcove 
tests begin.) EPA is also not requiring 
DOE to test the drums to determine 
maximum concentrations for specific 
hazardous constituents, because it 
believes that sufficient data will have 
been compiled from tests conducted in 
bin-scale drums to determine if there is 
a concern. In this regard, EPA notes that 
the drums for both the bin-scale and the 
alcove tests will be randomly selected 
from the population of each appropriate 
waste type. Therefore, there is no reason 
to believe that the wastes used in the . 
alcove tests will be any more or less 
accurately characterized by the data in 
the petition than will be the wastes used 
in the bin-scale tests. For this reason, 


10 The allowable concentrations are the reported 
mean concentrations for each waste type multiplied 
by ten. In calculating the mean headspace 
concentrations, EPA used one-half the detection 
limit indicated in the-no-mi, petition to 
represent concentrations the constituent was 
not detected. 

11 Ahthough today’s decisions does not require 
DOE to characterize RCRA constituents in the 
drums to be used in the alcove tests, DOE has 4 
informed EPA that it intends to test some statistical 
number of drums that are to be used in the alcove 
test. In addition, as discussed earlier, DOE will be 
required to test the headspace of drums used in the 
alcove tests for flammability. 


EPA has concluded that the data 
collected from the drums selected for the 
bin-scale tests can be appropriately 
extrapolated to the drums for the alcove 
tests. 

c. RCRA Constituents—Long-term 
characterization. In its proposed 
decision, EPA expressed some concern 
over the limited waste characterization 
data provided by DOE in support of its 
petition. While EPA concluded that the 
data were sufficient for the no-migration 
demonstration for the test phase, it also 
believed that further characterization 
was required, before any finding could 
be made for the operational and post- 
closure phases. EPA believes that this 
further characterization will be 
necessary both to further confirm DOE's 
estimates of waste composition and to 
ensure that the wastes are sufficiently 
similar to allow the results of test-phase 
experimentation to be extrapolated to 
the wastes that DOE wishes to emplace 
at the WIPP in the operational phase. 
That is, the Agency wished to ensure 
that the test-phase wastes are 
accurately represented by the estimates 
and are representative of the remainder 
of the wastes.'? In addition, more 
accurate source term data may prove 
necessary, EPA believes, in long-term 
modeling exercises. Toward these ends, 
the Agency proposed to require DOE to 
report all characterization data that will 
be collected. 

After carefully reviewing public 
comments, EPA continues to believe 
that the data provided by DOE in its 
petition are sufficient for its finding with 
respect to the WIPP test phase, where 
air emissions are the major concern 
(especially given the standards on 
headspace concentrations and 
flammability imposed in today’s 
decision). The additional waste 
characterization data under 
development by DOE during the test 
phase will be important for any review 
of a subsequent no-migration petition for 
operational and post-closure periods, 
where groundwater migration and other 
issues may arise; however, the data are 
not needed for teday’s decision. 


12 By “representative,” EPA is referring to those 
factors that should.contribute to migration of 
hazardous constituents. The purpose of the test- 


whether the test-phase wastes are “representative” 

deals with whether the results of the test-phase 

experiments can be extrapolated to the 

wastes. To that end, DOE’s approach is based upon 
” or t wherein 


wastes whose characterization (for gas-generation 
potential} ie within that envelope would be 
considered “represented” by the test-phase wastes. 
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. EPA has not included 
detailed requirements for waste 
characterization of the tesi-phase 
wastes (beyond the headspace © 
concentrations and flammability limits) 
or of wastes generated at the ten DOE 
sites as a condition for today’s final 
decision. However, DOE is developing 
waste characterization plans, including 
sample collection, preservation, and 
analytical procedures, to 
the extent to which the test phase 
wastes are representative of the other 
wastes from the ten sites, and to confirm 
the actual levels of RCRA constituents 
in headspace gases and sludges. If 
certain wastes that are generated at the 
ten sites are not represented (as defined 
in footnote 12) by the wastes that were 
tested during the test phase, they could 
not be shipped to the WIPP without 
further Agency evaluation, including the 
possibility for public comment or 
treatment of the waste. 

Over the past several months, EPA— 
and the state of New Mexico—has 
reviewed a number of documents 
concerning DOE’s pre-test waste 
characterization plans. EPA will 
continue to provide comments to DOE to 
assist DOE in evaluating whether the 
waste characterization data that DOE 
will be collecting are sufficient to make 
a long-term finding for the WIPP. If 
adequate data are not collected, EPA 
will not be in a position to approve any 
no-migration petition for the operetional 
and post-closure phases, if DOE submits 
such a petition. At a minimum, the 
wastes should be analyzed for the 
following constituents: 

Acetone 

Benzene 

Bromoferm 

Butanol 

Nitrobenzene 

1,1,2,2-Tetrachloroethane 

Tetrachloroethylene 1 ea Prehobre. 2,2- 
Toluene trifluoroethane 
2-Butanone 1,3,5-Trimethylbenzene 
Carbon tetrachloride 1,2,4-Trimethylbenzene 
Chleroform m-Xylene 
Chlorobenzene o-Xylene 
Cyclohexane p-Xylene 
1,1-Dichioroethane Cadmium 
1,2-Dichloroethane Chromium 
1,2-Dichleroethene Lead 
cis-1,2-Dichloroethane § Murcury 

Ethyl benzene Selenium 

Ethyl ether Silver 

Formaldehyde 


Testing for these constituents should 
include headspace analysis of all waste 
types for the organic compounds, as 
well as total analysis of the sludges for 
both the organic compounds and the 
metals.'* Since these date are not 


#3 Ag indicated in Section LD of today’s notice, 
the state of New Mexico is responsible for enforcing 
Continued 
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necessary for today's finding, but rather 
will be evaluated as part of a 
subsequent review of a petition for the 
operational and post-closure periods (if 
DOE chooses to submit such a petition), 
EPA has concluded that the specifics of 
this testing should not constitute a 
condition in today's decision. 


8. Reporting Requirements 


Reporting requirements associated 
with EPA's final no-migration 
determination are unchanged from the 
proposal—that is, annual written reports 
are required on the status of DOE's 
performance assessment during the test 
phase—except that the final 
determination requires that DOE send 
reports to EPA's Region VI office in 
Dallas, Texas, as well as to the EPA 
Office of Solid Waste at EPA 
headquarters. Because Region VI will 
have direct enforcement authority over 
the WIPP, EPA believes that it is 
important for reports to go directly to 
the regional office as well as to EPA 
headquarters. 


V. Discussion of Major Issues 


EPA received more than 400 
comments on its proposal, some 
supporting EPA's proposed decision and 
others opposing it. Commenters raised a 
wide variety of issues, including the 
general scope of EPA’s review and its 
proposed decision; the suitability of the 
site; the consistency of EPA’s proposed 
approach with the statutory no- 
migration standards; adequacy of waste 
characterization; the feasibility and 
likelihood of retrieval; the impact of 
pessible human intrusion; and many 
other issues. The major issues raised by 
the public are discussed below as well 
as in other sections of this notice. These 
and the other issues raised by 
commenters are also discussed in detail 
in a Response to Comment document 
prepared by EPA. This document is 
available in the public docket to this 
decision. 


A. Appropriateness of “Exemption” for 
DOE 


A number of commenters criticized 
EPA for proposing to grant to DOE what 
they regarded as an “exemption” from 
the hazardous waste regulations for its 
WIPP operations. They questioned why 
EPA would grant an “exemption” or 
“variance” to DOE for radioactive 
wastes, given the risks of this material. 
Numerous commenters also questioned 


RCRA interim status standards at the WIPP and for 
issuing a RCRA permit to the facility. In carrying out 
these responsibilities, the State may require 
additional or more stringent waste characterization 
requirements. 


DOE's record at other sites, and argued 
that DOE should be required to comply 
with all applicable regulations—without 
special “exemptions” or “variances” — 
before it was allowed to place waste in 
the WIPP repository for any purposes. 

EPA stresses that it is not granting an 
“exemption” to DOE from the hazardous 
waste regulations. This action, however, 
is a “variance” only in a very narrow 
sense. HSWA establishes two routes by 
which a regulated party may dispose of 
waste in compliance with the land 
disposal restrictions: It may pretreat © 
wastes according to specified treatment 
standards, or it may dispose of the 
waste in a unit that meets the stringent 
no-migration standard. DOE has chosen 
the second route of complying with 
these restrictions—an option that is in 
some respects the more stringent of the 
two. For example, if DOE were to 
choose treatment as its approach, DOE 
would no longer be required to 
demonstrate that no hazardous 
constituents would migrate from the 
WIPP before the treated waste (which 
might still remain hazardous) could be 
placed underground. In any case, EPA 
reemphasizes that its action today in no 
way exempts DOE from the hazardous 
waste regulations; instead, it is a 
determination by EPA that the 
placement of untreated mixed waste in 
the WIPP during the test phase complies 
with the statutory and regulatory 
restrictions on land disposal under 
RCRA. Furthermore, it should be noted 
that the WIPP must also comply with the 
other hazardous wastes standards of 
RCRA, as well as other applicable 
standards. Other standards applicable 
to the WIPP are described in Section I.D 
of this notice. 

EPA recognizes the concerns of many 
commenters over acknowledged 
problems at other DOE sites. EPA, 
however, does not believe that problems 
at other sites should rule out approval of 
a no-migration petition for the WIPP. 
The issue at hand is whether there will 
be any migration of hazardous 
constituents from the WIPP disposal 
unit. EPA has carefully and 
independently reviewed all the 
information from other sources. As a 
consequence of this review, EPA has 
concluded that DOE has demonstrated, 
to a reasonable degree of certainty, that 
hazardous constituents will not migrate 
from the disposal unit, under the 
conditions prescribed in Section VI of 
this notice. 


B. Timing of EPA Decision 


A number of commenters expressed 
concern about what they considered to 
be EPA's undue haste in proposing to 
grant DOE's no-migration petition for 
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the WIPP, and they criticized EPA's 
tentative schedule for a final decision. 
They suggested that EPA may have 
taken undue shortcuts in the regulatory 
process, or that DOE’s petition was 
given an insufficient level of technical 
review. 

EPA disagrees with these 
commenters. The Agency deliberated on 
DOE's original petition for more than a 
year before its proposed no-migration 
determination for the WIPP in April 
1990, and it spent an additional five 
months in the review of public 
comments before reaching a final 
decision. In the course of this review, 
EPA conducted a complete and thorough 
evaluation of DOE's petition, material 
provided by DOE in support of its 
petition, independent studies of the 
WIPP, and public comments on the 
proposed no-migration determination. In 
addition, EPA staff conducted three 
investigatory visits to the WIPP site. The 
results of EPA's review are summarized 
in today’s notice and in the Agency's 
proposed decision in April 1990. 
Technical details are provided in EPA’s 
Response to Comments Document and 
its Background Document, both of which 
are available in the docket for this 
rulemaking. 

EPA acknowledges that it placed a 
high priority on the review of DOE's 
WIPP petition. The Agency disagrees, 
however, that it took any undue 
shortcuts in the review or omitted any 
significant procedural steps. EPA’s 
decision was made in full accord with 
the procedures for no-migration 
determinations, codified at 40 CFR 268.6, 
and with EPA’s procedures for site- 
specific decisions under RCRA. EPA 
modeled its procedures for handling the 
WIPP no-migration petition (as well as 
other no-migration petitions now under 
review) on its procedures for handling 
RCRA delisting petitions. These 
procedures ensure a thorough and 
complete Agency review, with public 
notice and full opportunity for public 
comment. 


C. Scope of Determination 


In its proposed no-migration 
determination for the WIPP, EPA noted 
that it did not consider the release and 
possible risks associated with 
radioactivity; rather, its review 
addressed the release of hazardous 
constituents from the disposal unit. EPA 
pointed out in its proposal that the 
statutory language on no-migration 
referred to the release of hazardous 
constituents, which do not include 
radionuclides, and risks of radioactivity 
from the materials DOE is placing in the 
WIPP fall within the scope of the Atomic 





Federal Register / Vol. 55, No. 220 {/ Wednesday, November 14, 1990 / Notices 


Renna Act rather than RCRA. The 
Agency further noted that risks 
associated with transportation lay 
outside the scope ef its no-migration 
review. Finally, EPA did not seek to 
determine whether the approach 
proposed by DOE—that is, deep 
geologic disposal of TRU wastes at the 
WIPP site—was the best possible fe! 
alternative for handling that waste. 
Despite EPA's explanation of the scope 
of its no-migration review, numerous | 
commenters raised issues related to 
radioactivity, transportation, and 
alternatives to the WIPP. EPA 
understands that concerns of these 
commenters; however, its continues to 
believe these concerns lie outside the 
scope of its legal authority and are 
better addressed in other forums. 

Radioactivity was a major concern of 
many commenters. A number, in 
particular, argued that, since EPA's 
charge is to protect human health and 
the environment, it must address the 
release of radionuclides i in any 
evaluation of the no tion 
potential of waste from the WIPP. EPA, 
however, believes that the potential for 
radioactive releases from source, special 
nuclear, and byproduct material is not 
within the scope of the non-migration 
determination. First, as EPA explained 
in its proposed no-migration finding for 
the WIPP, the Agency’s authority over 
mixed wastes under RCRA extends only 
to the hazardous components of the 
waste, not to the radionuclides 
exempted from RCRA. (EPA explained 
this position more fully in its mixed 
waste clarification notice of July 3, 1986, 
53 FR 37045. See also Section I.B above}. 
Second, release of radionuclides is not 
within the specific mandate of the no- 
migration language in RCRA or the 
regulatory standards codified at 40 CFR 
268.6: Under the statute, EPA may not 
find a method of disposal protective of 
human health unless “* * * it has been 
demonstrated to the Administrator, to a 
reasonable degree of certainty, that 
there will be no migration of hazardous 
constituents from the disposal unit * * * 
for as long as the waste remains 
hazardous.” Hazardous constituents are 
a term of art under the statute, referring 
to compounds listed in 40 CFR part 261, 
appendix VIII. No type of radionuclide 
is listed in the appendix. Moreover, EPA 
regulations at 40 CFR 268.6 do not 
contemplate evaluation of the 
radioactive risks of a given unit. 

EPA acknowledges that it has a 
general authority and responsibility 
under RCRA and ether acts to protect 
human health and the environment, and 
that this standard is an overriding 
consideration in any no-migration 


decision, including a decision regarding 
the WIPP. The Agency believes, 
however, that the standards issued by 
EPA under the Atomic Energy Act and 
the Clean Air Act are the proper 
standards for protection of human 
health and the environment for radiation 
risks at the WIPP site. Air emissions 
from the WIPP during the test phase will 
have to comply with the Clean Air Act 
standards for radioactive releases in 40 
CFR part 61 and (under agreement with 
the State of New Mexico} with AEA 
standards issued under 40: CFR part 191 
subpart A. In chapter 6 of its Final 
Safety Analysis Report, DOE calculated 
radionuclide emissions from the WIPP 
according to EPA-approved models to 
document compliance with Clean Air 
Act and AEA standards. DOE is also 
preparing a NESHAP notice of 
anticipated start-up to file with EPA, in 
accordance with Clean Air Act 
standards. Finally, long-term releases of 
radionuclides will be controlled under 
AEA disposal standards codified at 40 
CFR part 191 subpart B. These 
regulations, which were specifically 
designed to address potential 
radioactive releases, are the appropriate 
authority for addressing any such 
releases at the WIPP site. 

EPA also acknowledges public 
concerns about transportation safety 
and agrees that it is important for DOE 
to take every necessary measure to 
ensure the safety of shipments. to the 
WIPP. The question of transportation 
risks, however, lies outside the scope of 
EPA’s no-migration authority, and 
therefore the Agency has not addressed 
them in its review. Instead, overall 
issues of transportation safety for the 
WIPP project are addressed under the 
National Environmental Policy Act 
(NEPA) through the Environmental 
Impact Statement process and by the 
Nuclear Regulatory Commission, which 
by agreement with DOE has oversight 
over shipping containers and the waste 
form during transportation. 

Finally, EPA has reviewed comments 
suggesting that alternatives other than 
the WIPP—for example, long-term 
storage of TRU wastes at the sites of 
generation—should be chosen for 
management of TRU wastes. The 
Agency continues to believe that deep 
geological burial is a promising strategy 
for the disposal of radioactive waste. 
But, in any case, the question of whether 
acceptable alternatives to the WIPP 
exist, or whether other approaches 
might be preferable, lies outside the 
scope of EPA’s review. Under the 
statute, DOE may place untreated mixed 
waste in the WIPP repository if it can 
meet the statutory standards for no 
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migration. Alternative approaches to 
deep geological burial are more 
appropriately addressed under the 
NEPA process. 

D. EPA Oversight Over the Test Phase 


Several commenters of EPA's 
proposed determination argued that 
EPA should assert direct oversight over 
the testing and experimentation during 
the test phase. For example, some 
commenters argued that, before any 
waste was placed in the repository, EPA 
should make a finding that in-situ testing 
at the repository was both necessary 
and sufficient. Others identified what 
they considered to be flaws in DOE's 
test plans—e.g., sealing the alcoves in 
the alcove-scale tests—and argued that 
EPA should not allow waste to be 
placed in the repository before those 
flaws were addressed. 

Although EPA believes that DOE has 
generally laid out a reasonable test 
program for the WIPP, it disagrees with 
commenters who argue that the Agency 
must find, as part of today’s 
determination, that DOE’s test plans are 
necessary and sufficient. The quéstion 
before EPA is whether there will be any 
migration of hazardous constituents 
beyond the unit boundary for as long as 
the waste remains hazardous, not 
whether alternatives to in-situ testing 
are available, or whether DOE’s testing 
program has shortcomings. If DOE can 
demonstrate no migration for the test 
phase, which EPA concludes it has 
done, then it has met the statutory 
standard for placement of untreated 
hazardous wastes in the WIPP. 

At the same time, the results of the 
test phase will be critical in review of a 
no-migration petition for long-term 
disposal at the WIPP, if DOE chooses to 
submit one. EPA, therefore, has put DOE 
on notice that data from the bin and 
alcove tests must be of good quality. For 
example, if the adequacy of alcave seals 
cannot be demonstrated, any data 
derived from the alcove tests will be of 
questionable value. Similarly, it is 
essential for the long-term finding that 
DOE adequately characterize test waste 
for RCRA constituents. Toward this end, 
EPA has described in some detail in 
section IV.B.7 of this notice the types 
and quality of data on waste 
characterization it expects to see in any 
petition for long-term disposal. 
However, for the reasons discussed 
above, the Agency has concluded that it 
is not appropriate to address the scope 
or details of DOE’s test plans in today’s 
decision—except insofar as they involve 
possible migration of waste from the 
disposal unit or the retrievability of the 
waste. 
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E. Site Suitability 


In reaching its proposed 
determination, EPA reviewed more than 
300 studies of the WIPP site, not only by 
DOE and its contractors, but also by 
independent researchers and groups 
such as the U.S. Geological Survey and 
the Environmental Evaluation Group. 
The overwhelming conclusion that EPA 
drew from these studies is that the WIPP 
has been located in a remarkably stable 
formation, and that it is a promising site 
for the permanent disposal of 
radioactive waste. Although there 

‘remain some questions about the site, 
which DOE will be addressing during 
the test phase, EPA expressed its 
conclusion that the site was sufficiently 
well characterized for the test phase to 
proceed. Thus, EPA agreed with the 
National Academy of Sciences and 
DOE's Blue Ribbon Panel that it makes 
sense to begin testing in the WIPP 
repository as soon as regulatory 
requirements are satisfied. 

Several commenters on the petition, 
however, raised issues associated with 
the suitability of the WIPP site. 
Commenters, for example, expressed 
concern about the possibility of karst 
formation in the vicinity of the WIPP 
site and the general role of dissolution 
processes in the area; the assumed 
existence of a pressurized brine pool 
below the repository; and the rate of 
brine inflow into the repository. These 
issues are discussed briefly below and 
are addressed in more detail in EPA's 
Response to Comment document for this 
rulemaking. 

A number of commenters expressed 
concern that the WIPP landscape had 
the characteristics of a karst terrain. A 
karst terrain is a kind of topography that 
is typically formed over limestone, 
dolomite, or gypsum through dissolution 
processes; it is usually characterized by 
closed depressions or sinkholes, caves, 
and underground drainage. The 
implication for the WIPP, according to 
commenters, is that contamination from 
the repository if it reached the overlying 
Rustler formation, could be transported 
rapidly to the accessible environment. 
Commenters also suggested that ground 
water in overlying karst formations 
might attack the repository shaft seals, 
after closure, and enter the Salado 
Formation—the salt bed in which the 
WIPP repository has been constructed. 
This might lead to dissolution of the 
halite, allowing a potential pathway for 
migration past the unit boundary. 

The commenters argument that the 
WIPP area is karstic is based primarily 
on the presence of several 
acknowledged and alleged dissolution 
features in the WIPP area. These include 


sinkholes in Nash Draw, several 
kilometers from the WIPP site; 
dissolution features identified in the 
WIPP 33 drill hole, just outside the site 
boundary; and “Barrows Bathtub,” a 
depression about one kilometer from the 
proposed underground disposal area. 
Such features, according to:;commenters, 
demonstrate that the WIPP site is found 
in a mature karst area and that wastes 
can be expected to leak from the WIPP 
shortly after closure. 

As a result of commenters’ concerns, 
EPA reevaluated the question of karst in 
reaching its final decision. This 
reevaluation included a field 
investigation of the WIPP site, in the 
company of one of the commenters. The 
tour covered the most important 
features that the commenters believed 
were karstic in the vicinity of the WIPP. 
The closest of these was approximately 
one kilometer from the surface buildings 
at the facility. On the basis of this 
review, EPA has concluded that karst is 
not now an issue at the WIPP, and is 
unlikely to become one for many 
thousands of years, if ever. 

EPA recognizes the presence of some 
localized, surface dissolution features in 
the general area of the WIPP, 
particularly in Nash Draw. This is not 
surprising, given that the geologic units 
within the area are composed of rock 
that would be susceptible to dissolution 
under the correct hydrologic and 
geochemical conditions. However, 
evidence suggests that these are ancient 
features and that current rates of 
dissolution are extremely slow. For 
example, dissolution rates at the Nash 
Draw have been estimated at one-third 
of a foot every one thousand years, rates 
that would not threaten the WIPP 
repository for millions of years. In 
addition, the widespread occurrence of 
caliche—a surface feature indicating 
arid conditions and limited surface 
dissolution—in the WIPP area suggest 
the stability of the surface landscape 
over at least the last 10,000 years. At the 
same time, borings drilled at and near 
the WIPP site have failed to encounter 
solution channels indicative of a karst 
environment. Finally, it should be noted 
that the Salado Formation lies 260 
meters below the surface, shielded by 
relatively impermeable rocks. Thus, the 
repository horizon is isolated from any 
ongoing dissolution process. The fact 
that the Salado Formation in the area of 
the WIPP has remained largely 
unaffected by dissolution processes over 


‘ its 225-million-year history is evidence 


of its stability. 

Numerous commenters also expressed 
concern about the presence and possible 
effects of pressurized brine in the 
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Castile formation underlying the Salado. 
One bore hole in the immediate vicinity 
of the repository—WIPP 12— 
encountered a large brine pocket in the 
Castile. Geophysical measurements 
suggest that this pocket extends 
underneath the repository itself. 
Commenters expressed the concern that 
this brine might, in the long run, threaten 
the WIPP through dissolution processes 
or, if a bore hole were drilled at some 
future date through the repository into 
the brine pocket, pressurized brine 
might force contamination to the 
surface. 

After reviewing the comments and 
other data in the record, EPA continues 
to believe that the brine pockets in the 
Castile formation—although they 
contain a substantial amount of fluid— 
do not offer a significant threat to the 
repository. Castile deformation, which 
led to the formation of the brine pockets, 
was initiated millions of years ago in 
association with major tectonic tilting of 
strata in the Delaware Basin. The region 
is tectonically inactive at present, 
implying that new development of major 
Castile features is not occurring. In 
addition, the brine pool is completely 
saturated with respect to halite and 
therefore has no potential to dissolve 
the surrounding host rock. Since the 
Castile and Salado Formations are 
hydrologically distinct, there is no 
credible hydrologic connection between 
the two formations. Finally, because of 
restrictions on access, there is no 
realistic possibility of a borehole 
reaching brine pockets below the 
repository during the test period. 
Therefore, this issue does not arise for 
today’s determination. DOE's 
performance assessment, however, is 
addressing the possible effects of such a 
borehole after repository closure. 

A number of commenters also 
expressed concern about the effects of 
brine inflow into the repository and the 
validity of permeability values used for 
the Salado Formation. EPA has 
reviewed the information pertinent to 
this discussion and believes that, while 
a good understanding of brine inflow 
into the repository exists, additional 
studies must be conducted to 
understand the true nature of brine 
inflow and to quantify inflow in a 
manner more indicative of facility 
conditions. These tests will be 
performed during the WIPP test phase. 
They will be important in any decision 
on the long-term acceptability of the 
WIPP site. Brine inflow, however, will 
not be a problem during the test phase 
and thus is not an issue for today’s 
decision. 
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Finally, commenters expressed 
concern that DOE’s petition and EPA’s 
proposed decision did not fully address 
the long-term closure scenario expected 
at the repository. Commenters cited 
data predicting high rates of gas 
generation and argued that this gas 
might delay or prevent creep closure of 
the repository. As a worst case, gas 
generation exceeding lithostatic 
pressure might fracture surrounding salt 
or threaten the seal system of the 
repository. In fact, DOE, EPA, and other 
groups have recognized that the issue of 
gas generation, and its relation to 
repository performance, must be 
adequately addressed before permanent 
disposal of waste takes place at the 
WIPP. The major purpose of DOE's in- 
situ tests in the WIPP with actual 
wastes is to explore the issue of gas 
generation. Today's decision will allow 
these tests to proceed. The Agency 
believes that the end of the test phase is 
the appropriate time for it to make a 
determination of whether the repository 
is or is not suited for long-term disposal, 
since the results of the experiments 
performed during the test phase will 
help quantify gas generation rates, as 
well as identify different mitigative 
measures if the rates prove 
unacceptable. 


F. Conditional Determination 


Several commenters took issue with 
EPA’s “conditional” approach in its 
proposed decision. EPA’s proposed 
determination was based on: (1) The 
finding that hazardous constituents 
would not migrate from the disposal unit 
during the test period, and (2) the 
requirement that DOE remove the waste 
at the conclusion of the test period 
unless it could demonstrate that there 
would be no migration over the long- 
term. According to commenters, this 
approach is inconsistent with the 
statute, which requires a finding that 
hazardous constituents will not migrate 
from the unit as long as the waste 
remains hazardous. The commenters 
argued that, under the statutory 
standard, DOE should be required to 
demonstrate that hazardous waste 
permanently place in the repository 
would not migrate from the unit before 
DOE could place any waste 
underground, even temporarily. EPA, 
however, continues to believe that its 
proposed approach is consistent with 
the statute and has not amended its 
finding. 

As commenters point out, RCRA 
specifies that hazardous constituents 
must not migrate from the unit for as 
long as the waste remains hazardous. 
The phrase “from the unit” is a key 
element of this standard. If the waste is 


removed from the unit at the end of the 
test period, migration of hazardous 
constituents from the unit after that time 
is clearly impossible, because there are 
no longer any hazardous constituents in 
the unit to migrate. Consequently, in the 
case of temporary placement, for 
example during the WIPP test phase, the 
appropriate question is whether 
hazardous constituents will migrate 
during the period of temporary 
placement. (As discussed elsewhere in 
today’s notice, EPA has concluded that 
hazardous constituents will not migrate 
from the unit during the test phase.) At 
the same time, of course, it is important 
to see that removal at the end of the test 
period is reasonably assured. EPA judge 
DOE's no-migration petition for the 
WIPP on these grounds. (See Section 
V.G for discussion of this point.) 

One group of commenters argued 
further that, if EPA were to continue 
with its “conditional” approach, it 
should review DOE’s test plan to ensure 
that in-situ testing at the WIPP was 
necessary to demonstrate long-term no 
migration and that the specific tests to 
be conducted would be sufficient. 
Although EPA has commented on DOE's 
test plan, EPA disagrees with these 
commenters on the type of EPA review 
that is necessary. On the basis of its 
review, EPA has concluded that DOE’s 
test plan is well designed and the testing 
will yield important information on the 
long-term performance of the repository. 
EPA, however, has not and believes that 
it should not formally analyze DOE’s in- 
situ testing at the WIPP to determine 
whether it is necessary of sufficient, and 
it does not believe such an analysis is 
within the scope of a no-migration 
review. As long as DOE can 
demonstrate that hazardous constituents 
will not migrate from the disposal unit, it 
is legally entitled to place prohibited 
waste in the WIPP. There is nothing in 
the statute that further compels a 
petitioner to demonstrate that placement 
in the unit is “necessary.” 


G. Definition of No Migration 


Sections 3004 (d)(1), (e)(1), and (g)(5) 
of RCRA state that land disposal is 
prohibited, unless “it has been 
demonstrated to the Administrator, to a 
reasonable degree of certainty, that 
there will be no migration of hazardous 
constituents from the disposal unit or 
injection zone as long as the waste 
remains hazardous.” In its proposed no- 
migration decision on the WIPP, EPA 
adopted the same interpretation of this 
standard as it had in its no-migration 
regulations for underground injection 
wells; that is, the Agency interpreted the 
standard to prohibit the migration of 
hazardous constituents in 
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concentrations high enough to render 
the waste hazardous. (See 53 FR 28122, 
July 26, 1988.) Critics of this approach 
argued that Congress clearly'meant that 
not a single molecule of a hazardous 
constituent could migrate from the unit, 
as long as the waste remaining in the 
unit was hazardous. Under this 
standard, DOE’s WIPP no-migration 
petition could not have been approved, 
because at least some molecules of 
volatile organics listed as hazardous 
constituents will migrate via the air 
route during operations—although most 
likely at several orders of magnitude 
below levels of detection. 

In today’s decision, EPA is retaining 
its proposed definition of ‘no migration” 
of hazardous constituents. As explained 
in detail in the preamble to the proposed 
decision, EPA believes that this 
approach is fully consistent with the 
language of the statute and is protective 
of human health and the environment. 
EPA also notes that its interpretation of 
“no migration” was recently upheld in a 
decision on the underground injection 
well rules by the U.S. Court of Appeals 
for the District of Columbia. (NRDC v. 
EPA No. Slip. Op. (D.C. Cir. 1990).) In 
this decision, the Court accepted EPA’s 
argument that “no migration of 
hazardous constituents * * * for as long 
as the waste remains hazardous” may 
be read to mean no migration of 
constituents above hazardous (or 
health-based) levels. As a result, EPA 
has decided to retain the same standard 
in its final decision on the WIPP 
petition. 


H. Definition of Unit Boundary 


In today’s finding, EPA has slightly 
modified its definition of the disposal 
unit boundary in response to public 
comments. In the proposal, EPA defined 
the unit boundary (or point of 
compliance) for groundwater migration 
as the Salado Formation, laterally 
bounded by the limits of the four-mile by 
four-mile land withdrawal area. For air 
emissions during operations of the 
WIPP, EPA defined the unit boundary as 
the point where the air shaft met the 
surface. 

Numerous commenters expressed 
concern about the extent of the unit 
boundary for groundwater, arguing that 
it might allow broad areas of 
contamination underground; they 
objected to EPA arguing that there 
would be no migration from the unit 
even if the hazardous constituents 
moved up to two miles laterally. Several 
commenters suggested that the unit 
boundary in no case should be greater 
than the mined repository, and should 
probably be less. One group of 





commenters also pointed to what they 
believed was an inconsistency between 
the unit boundary for air and for 
groundwater. They argued that the unit 
boundary should be the same in both 
cases and that the unit boundary for air, 
therefore, should be no farther than the 
top of the Salado. After reviewing these 
comments, EPA has decided to retain its 
definition of the lateral boundary of the 
unit (ie., the boundary of the lend 
withdrawal area within the Salado 
Formation), but to define the boundary 
for air emissions as the top of the Salado 
Formation. 

EPA has rejected commenters 
suggestion that the unit boundary be 
defined as the mined area (or some 
smaller area). As the Agency explained 
in detail in its proposed finding, it 
believes that, in the context of a 
geological repository, some credit 
should be given for the surrounding 
formation in which a waste is placed. 
The purpose of placing waste in a 
geologic repository is to isolate it from 
the general environment; it is not to 
prevent any movement of waste, 
however slight, within that formation. In 
fact, some lateral movement of waste 
into the surrounding formation can be 
an inevitable, and desirable, aspect of 
repository performance—as it is in the 
case of the WIPP. A no-migration 
standard that prohibited any lateral 
movement would run counter to the 
concept of a geological repository, 
without providing for any additional 
environmental protection or protecting 
against any meaningful release. 

In taking this general position, EPA 
‘believes that it is being consistent with 
the intent of Congress, for example as 
expressed in the Senate Report on the 
1984 HSWA amendments: “In 
determining appropriate confinement 
from which migration shall not be 
allowed to occur, the term disposal unit 
or injection zones should be construed 
* * * in terms of the overall integrity of 
the disposal practice, keeping in mind, 
in particular, the potential for 
contamination of ground-water or 
surface water resources” (S. Rep. No. 
284 98th Cong. ist Sess. at 15). Wastes 
confined to the boundaries of the unit, 
as defined in EPA's final determination, 
would remain more than 1,000 feet from 
the nearest unconfined ground water. 
EPA also notes that its position is 
consistent with the recent court decision 
on its no-migration rules for 
unde injection walls. {NRDC v. 
EPA No. Slip. Op. (D.C. Cir. 1990}.) In 
this decision, the court supported EPA’s 
position that the term injection zone 
(which for underground injection wells 
is analogous to the unit) includes 


confining material surrounding the 


perous formation into which the waste 
is actually injected. Similarly, EPA 
believes it is appropriate to consider at 
least a portion of the confining salt at 
the WIPP as part of the unit. 

Ciritics of EPA's proposed definition 
of the WIPP unit suggested no 
alternative boundaries, other than 
somewhere within the furthest extent of 
the mined area. As discussed above, 
EPA has rejected this alternative. In the 
absence of any rationale for an 
intermediate boundary between the 
mined area and the proposed boundary, 
EPA has decided to retain the proposed 
approach. EPA emphasizes that the 
WIHPP unit, under this definition, is fully 
isolated from the surrounding 
environment. If waste remains within 
the unit boundary, no meaningful 
movement of waste will have occurred, 
and no contamination of ground-water 
resources will result. Further, although 
there will undoubtedly be some lateral 
migration of contaminated material 
along marker beds within the salt 
formation, all projections indicate that 
this migration will be very limited, in no 
way approaching the boundaries of the 
unit. (The most likely route of migration, 
instead, would be up the closed shafts to 
overlying formations.) Therefore, 
extensive underground movement of 
waste is not expected, regardless of the 
definition of unit. 

In the case of air migration, EPA 
recognizes that its proposed definition 
caused some confusion. To address 
commenters’ concerns, EPA has 
amended the unit definition for air 
during operations, placing the boundary 
at the top of the Salado Formation. The 
issue of where DOE should monitor to 
demonstrate compliance at that point, 
however, is a different question. (See 
section IV.B.6 for a discussion of this 
point.) 


I. Waste Characterization 
1. Flammability 


In evaluating the potential for release 
of hazardous constituents in its 
proposed decision, EPA considered the 
potential for fire and explosion at the 
WIPP. The Agency noted that the Waste 
Acceptance Criteria {(WIPP-WAC) 
prohibits explosives and compressed 
gases in TRU Wastes and requires that 
pyrophoric materials be rendered safe 
by mixing them with chemically stable 
materials, such as concrete or glass, or 
be processed to render them 
nonhazardous. In addition, the Nuclear 
Regulatory Commission requires that all 
waste containers be equipped with one 
or more carbon composite filters 
designed to prevent pressure buildup or 


Federal Register / Vol. 55, No. 220 / Wednesday, November 14, 1990 / Notices 


the accumulation of flammable gases 
prior to shipment to the WIPP, as 
specified in “TRUPACT-II Authorized 
Methods for Payload Control" 
(TRAMPAC).'* EPA suggested that 
these requirements, in conjunction with 
the maintenance of general ventilation 
in the underground repository, make the 
possibility of fire or explosion extremely 
unlikely.'§ 

EPA continues to believe that a fire or 
explosion is unlikely. It acknowledges, 
however, the concerns of commenters 
that flammable gases could build up in 
waste containers, creating a fire and 
explosion hazard. The Agency has 
reanalyzed the available information 
and has concluded that the accidental 
ignition of flammable’ gases in waste 
containers cannot be ruled out, given the 
available data on waste 
characterization. At the same time, EPA 
has concluded that spontaneous 
combustion within as individual waste 
container, i.e., without an ignition 
source, is not credible.'® 

Were a fire or explosion to occur as a 
result of accidental ignition of 
flammable gases in the void space of a 
waste container, retrieval could become 
more difficult, should retrieval be 
necessary. Moreover, such an event 
could itself cause migration of 
hazardous constituents above health- 
based levels beyond the unit boundary. 
For these reasons, EPA has concluded 
that no waste container should be 
emplaced in the underground repository 
if it contains flammable mixtures of 
gases in any layer of confinement, or 
mixtures of gases that could become 
flammable when mixed with air. To 
assure a sufficient margin of safety, EPA 
considers any mixture to be potentially 
flammable if it exceeds 50 percent of the 
lower explosive limit (LEL) of the 
mixture in air. 

EPA, consequently, is requiring DOE 
to ensure that individual waste 
containers have met the prohibition of 
flammable gases. DOE must implement 
this provision by testing each waste 
drum or individual container for 
hydrogen, methane, and volatile organic 
compounds (VOCs) as a class. EPA is 


14 The Agency notes that TRAMPAC also sets 
limits on the thermal wattage, i.e., decay heat of 
individuat waste containers to control the rate of 


Shipping Package, Appendix 1.3.7. revision 2, June 
1989). 

18 The Agency notes that the WIPP-WAC also 
place restrictions on the total quantity of fissile 
material in a waste container to ensure criticality 
safety. 

16 See the conclusions in the Sandia National 
Laboratory memorandum from Slezak and Lappin to 
Marcer and Fredrickson, January 5, 1990. 
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establishing this condition because it 
does not judge available process 
knowledge to be sufficiently reliable or 
accurate to allow a determination on the 


flammability hazard of individual waste _ 


packages. 

EPA recognizes that headspace testing 
of every drum or individual container on 
a continuing basis may pose a 
significant burden on DOE. Without 
sufficient data, however, EPA feels 
compelled to require that DOE conduct 
testing, given the potential 
consequences of a fire or explosion. 
Once sufficient data have been 
collected, however, EPA will consider 
the extent to which continued testing is 
necessary. Test data may well show 
that flammable gases are only present at 
levels well below the lower explosive 
limit, either for certain wastes (e.g., 
TRUCON content code or item 
description code) or from particular 
generating sites. If the test data in fact 
show that no fire or explosion hazard 
exists, DOE should submit the data to 
EPA and request that the testing 
requirement be modified accordingly. 
Any change in the terms of this 
condition will be made under the 
procedures of 40 CFR 268.6(e), which 
include public notice and opportunity 
for comment. 

EPA is also requiring that headspace 
sampling be representative of the entire 
void space of the waste container. 
Initially, the Agency believes that each 
individual layer of confinement within 
the container will have to be sampled, 
given the limited data available for 
inner bags. EPA, however, expects that 
once DOE accumulates enough data, it 
may be able to show that for most 
package configurations in which bags 
are twisted and taped, similar levels of 
flammable gases will be found in all 
layers of confinement.!7 However, it is 
anticipated that the occurrence of 
detectable quantities of free liquids, as 
determined by real-time radiography of 
visual inspection, will continue to 
indicate the need to sample the layer in 
which it occurs, unless DOE can 
demonstrate otherwise. 

EPA also believes that testing of 
wastes that exhibit high rates of 
radiolysis should be conducted within a 
relatively short time period of when the 
container is actually placed 
underground. Otherwise, hydrogen 
levels could build up to flammable 
levels following sample collection and 
analysis. DOE has accumulated 


17 EPA notes that DOE intends to open up and 
disassemble the drums selected for the bin-scale 
tests for visual inspection. Therefore, this 
requirement should not increase radiation exposure 
to workers. 


considerble data on radiolysis rates for 
various materials in TRU wastes. DOE 
used such data in its application to the 
Nuclear Regulatory Commission for a 
certificate of compliance for the 
TRUPACT-II shipping package to 
determine the length of time a waste 
drum must aspirate (i.e., vent) before it 
can be shipped after retrieval from 
storage.!® Similarly, EPA is requiring 
DOE to determine, and document, the 
length of time during which headspace 
gases can be expected to remain below 
flammable levels (i.e., 50 percent of the 
mixture LEL) after sampling has been 
performed, for both newly generated 
and retrievably stored wastes, and to 
ensure that waste containers are 
emplaced at the WIPP within that time. 
If testing reveals the presence of 
significant levels of flammable VOCs, 
an explicit flame test must be performed 
to determine if a flammable mixture can 
be formed with air. American Society 
for Testing and Materials (ASTM) 
Method E 681-85, “Concentration Limits 
of Flammability of Chemicals,” or 
equivalent, are acceptable test methods. 
Significant levels of flammable VOCs 
are indicated by measured 
concentrations (excluding methane) of 
500 parts per million or greater, as 
propane, as determined by gas 
chromatography and flame ionization 
detection (GC/FID) or of 500 parts per 
million or greater, by volume, as 
determined by gas chromatography and 
mass spectrometry (GC/MS.) !° If 
testing shows that VOCs are 
insignificant, i.e., below 500 parts per 
million, the lower explosive limit of the 
mixture may be determined from the 
lower explosive limits of methane and 
hydrogen using the Le Chatelier formula 
as follows: If LEL:, and LELe are the 
lower explosive limits of hydrogen and 
methane, resepctively, and C, and C, 
are the measured concentrations of 
hydrogen and methane, respectively, 
expressed as volume percent, then if the 
fraction, C,/LEL; and C2/LELe sum to 0.5 
or greater, the mixture is considered to 
be flammable when mixed with air.?° 


18 DOE, THUPACT-II Content Codes (TRUCON), 
DOE-WIPP 89-004, Revision 3, July 1989, and DOE, 
Safety Analysis Report for the TRUPACT-II 
Shipping Package, Appendix 1.3.7, Revision 2, June 
1989. 


19 For purposes of determining concentration 
levels using GC/MS, only noncombustible 
compounds may be excluded from the sum total of 
non-methane VOC, e.g., carbon tetrachloride, 
tetrachloroethylene, chloroform, and bromoform. 

20 The lower explosive limits of hydrogen and 
methane are 4.0 and 5.0 percent, respectively, in air 
(Bureau of Mines, “Flammability Characteristics of 
Combustible Gases and Vapors,” Bulletin 627, 1965). 
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2. RCRA Constituents 


In its proposal, EPA expressed some 
concern with the quality of the waste 
characterization data provided by DOE 
in support of its petition. However, given 
the nature of the wastes, the safety 
margins between predicted emission 
levels and health-based levels, and 
required controls on air emissions, EPA 
concluded that the information provided 
by DOE (based primarily upon process 
knowledge) was sufficient to 
demonstrate, to a reasonable degree of 
certainty, no migration of hazardous 
constituents during the test phase. Many 
commenters, nevertheless, criticized the 
quality and completeness of DOE’s 
waste characterization information and 
DOE's approach to waste 
characterization. Several commenters 
noted the critical role played by waste 
characterization in the prediction of no 
migration and stressed that EPA needed 
accurate waste descriptions, supported 
by detailed analysis, to evaluate the 
potential evironmental impacts of waste 
disposal. In responding to these 
comments, EPA has differentiated 
between short-term issues (relevant to 
today's decision for the test phase) and 
long-term issues (relevant to a decision 
for the operational and post-closure 
phases, should DOE submit a petition 
for these phases). 

a. Short-term issues. Many of the 
commenters expressed concern with the 
Agency’s acceptance of waste 
characterization data based primarily 
upon process knowledge. Commenters 
stated that, in the case of the WIPP, 
waste characterization requirements 
have not been met. 

EPA disagrees with the commenters’ 
position that DOE’s waste 
characterization information is 
insufficent for a no-migration 
determination for the test phase. DOE’s 
analysis of the wastes incuded an 
evaluation of the materials and 
processes from which the wastes were 
generated as well as actual chemical 
analysis of the wastes. In the former 
case, DOE provided flow diagrams and 
narrative descriptions of the processes 
that generated all 128 of the identified 
waste Content Codes as well as an 
identification of the RCRA hazardous 
constituents used in the process. DOE 
also provided estimated concentrations 
for each of the hazardous constituents 
expected in the wastes. This was 
designed to be a conservative 
characterization, in which it was 
assumed that any hazardous 
constituents that were used in a process 
would be present in the resulting waste 
stream, regardless of known physical 
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processes that would redcce the 
likelihood that the constituents would in 
fact be present (e.g., volatilization). EPA 
notes that no comments were received 
indicating that wastes from the 
processes described by DOE would be 
expected to be compositionally different 
from the DOE-estimated compositions. 

The bulk of the analytical data 
presented by DOE to corroborate the 
conclusions of the above-described 
characterization were focused on the 
only viable route of release during the 
test phase—namely, the air. For 
this characterization, DOE provided 
results from over 200 headspace 
analyses, representing all four of the 
identified waste types; these samples 
were analyzed for numerous gases, 
including nine organics. Other analyses 
for which results were reported included 
Toxicity Characteristic and Extraction 
Procedure leaching tests, total volatiles, 
and total metals. While these analyses 
were not typically conducted on all four 
of the waste types, EPA notes that these 
tests are not directly relevant for 
characterizing the most likely route of 
release during the period that is subject 
to today’s decision {i.e., the test phase). 

Additionally, EPA in its proposal 
considered the “safety margin” 
indicated by calculations of air 
emissions. That is, even if the 
concentrations of hazardous 
constituents were significantly 
underestimated, the no-migration 
standard would still be met during the 
test phase.?! Additional assurances are 
provided by the air monitoring systems 
that will be operated to allow detection 
of emissions. Based upon the safety 
margin indicated by these factors, the 
Agency concludes that the level of 
waste characterization is acceptable for 
the test phase. Nevertheless, to ensure 
that the wastes to be used in the 
binscale tests are similar in composition 
to those described in the no-migration 
petition, EPA is requiring that DOE test 
the headspace of the wastes shipped to 
the WIPP (as a measure of the waste 
constituents’ propensity to migrate 
through air) and compare the results to 
the values provided in DOE's no- 
migration petition. This comparison 
must be conducted and the waste must 
be found to be compositionally similar 
before the waste can be sent to and 
emplaced in the WIPP; if the waste is 
not similar to the estimated 
concentrations provided in the no- 
migration petition, the waste cannot be 
shipped to the WIPP unless it is 


2! The safety factor assumes that an explosivity 
hazard is not present. To ensure against such a 
hazard, EPA placed an additiona! condition on the 
decision (see section [V_B.7). 


modified compositionally, such that it is 
compositionally similar. The details of 
this comparison are described in section 
IV.B.7.b of today's notice. 

Other commenters stated that, to the 
extent that DOE has provided any 
laboratory analysis of wastes intended 
for the WIPP, it is solely headspace 
analysis {i.e., analysis of the 
constituents’ concentrations in the air 
under the lid of the drum) used as a 
surrogate for the waste in the drum. 
These commenters maintained that 
headspace analysis, while extremely 
useful for homogeneous phases, is 
limited, at best, for analyzing 
heterogeneous wastes such as those 
intended for the WIPP. In the opinion of 
these commenters, headspace analysis 
is unreliable as a surrogate for direct 
analysis of liquids and solids in drums 
due to uneven partitioning of 
constituents. 

The Agency recognizes that there are 
limitations on the utility of headspace 
analysis as a surrogate for analysis of 
waste composition. Certainly headspace 
analysis is not appropriate for all 
evaluations for all waste types. In some 
cases, however, headspace analysis is 
the most relevant measurement. For 
purposes of the test-phase 
determination, headspace analysis is 
primarily used in the evaluation of gas 
generation and explosivity hazards. 
Since it is the composition of the gas 
that is of concern, analysis of the 
headspace {i.e., the actually evolved 
gas) is the most appropriate parameter 
to consider. If concentrations in the 
waste were used for the explosivity 
evaluation, the composition of the 
evolved gas would be modeled, or 
predicted, rather than actually 
measured. 

EPA agrees with the commenters’ 
concerns regarding the validity of a 
single headspace sample (under the lid) 
as representative of potentially evolved 
gases from heterogeneous wastes. This 
is especially problematic when the 
drums contain several inner layers of 
confinement, as do the drums that will 
be emplaced in the WIPP. Specifically, 
questions exist as to whether the 
headspace beneath the lid is 
compositionally different from the 
headspace in the inner layers. EPA is 
addressing this issue in the context of 
the testing condition related to 
headspace analysis. In that condition, 
EPA is requiring that DOE take 
representative samples of the headspace 
(which may require, in some cases, for 
DOE to take samples from inner bags) 
and analyze them to confirm its 
assertion that the headspace beneath 
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the lid is, in fact, representative of the 
total evolved gas within the drums. 

EPA also agrees that headspace 
analysis is not a suitable surrogate for 
direct analyses of the waste for 
purposes of evaluations where the total 
composition is a factor. However, for 
volatile organic constitutents, EPA 
believes that headspace analysis can be 
a useful tool for determining whether the 
constituents are present. That is, if a 
volatile constituent is present in the 
waste, it is reasonable to assume that it 
will also be present in the headspace. 
Accordingly, results from headspace 
analyses were used to confirm the 
presence of volatile hazardous 
constituents, not to quantify their 
concentrations in the wastes. 

Several commenters argued that 
DOE'’s quality Soockanon Teale control 
of waste characterization data was 
deficient. Others noted that DOE had 
been unable to provide adequate 
sampling plans and sample handling 
procedures for analytical work. EPA 
raised similar concerns with DOE's 
procedures, but, for the reasons 
described in the proposal and further 
elaborated upon above, the Agency has 
concluded that the data are sufficient for 
the test phase demonstration. At the 
same time, EPA advises DOE that it 
expects additional analytical data to 
support a long-term demonstration, 
where significantly greater quantities of 
waste are involved and routes of 
possible migration are not limited to 
release of volatiles to the air during 
operations. 

b. Long-term issues. EPA notes that 
the “safety margin” for the long-term 
showing (i.e., the operational and post- 
closure phases) has not been 
determined. For that reason, the Agency 
believes that additional waste 
characterization data are needed to 
reduce the uncertainties before a 
decision on a long-term no-migration 
determination can be made. EPA, 
however, has decided not to make such 
testing a condition of today’s decision, 
because the collection of such data is 
not relevant to the decision during the 
test phase; EPA, however, expects DOE 
to develop and implement waste 
characterization plans, including 
appropriate sample collection, 
preservation, and analytical procedures, 
that will allow a demonstration of the 
extent to which the test phase wastes 
are representative of the other wastes 
from the ten generating sites and that 
allows greater precision in estimating 
potential for long-term migration (e.g., 
through routes such as ground water). If 
such data are not collected, EPA will not 
be in a position to approve a no- 
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migration petition for the operational 
and post-closure phases, if DOE submits 
such a petition. EPA's expectations 
related to these data are presented in 
Section IV.B.7.b of today’s notice. 

Many commenters expressed 
concerns regarding the extent to which 
the wastes that will be used for the test 
phase are representative of the other 
wastes that DOE wishes to emplace at 
the WIPP during the operational phase. 
It was stated by many commenters that, 
for the test phase, adequate waste 
characterization is vital to assure that 
tests will be performed on 
representative wastes. Commenters 
pointed out that almost 70 percent of the 
wastes proposed for storage do not yet 
exist. They asked what controls and 
safeguards were in place to ensure that 
these future wastestreams are 
adequately represented by existing 
wastes. 

The Agency agrees with commenters’ 
concern that the use of representative 
wastes in the test phase will be critical 
to the success of any DOE no-migration 
petition for the later (operational and 
post-closure) phases. More specifically, 
the test-phase wastes must be 
sufficiently representative of the other 
wastes that DOE wishes to emplace at 
the WIPP to allow extrapolation of data 
from the test-phase experiments to the 
behavior of the other wastes.2? This 
issue is, in fact, the basis for the 
selection of wastes that will be used in 
the test phase experiments. The 
selection process will be based upon 
those parameters that contribute to gas 
generation and is designed to identify 
wastes that represent the spectrum of 
expected values for those parameters. 
Since waste selection and 
characterization, as part of the design of 
the experiments, is the responsibility of 
DOE, EPA believes that it is DOE’s 
responsibility to establish and 
implement procedures to demonstrate 
that the wastes are, in fact, sufficiently 
representative. 

Many commenters also argued that 
EPA's proposed decision did not clearly 
establish whether all waste analysis 
data would be provided to EPA prior to 
emplacement of any waste or whether 
the data would be provided 
incrementally as waste is being 
emplaced. These commenters stated 
that they had serious concerns if the 
Agency is proposing to allow DOE to 


22 It should be noted that, if one or more wastes 
that are generated at any of the DOE sites are not 
“represented” by the test wastes, these wastes 
could not be sent to the WIPP without further 
evaluation. However, this would not invalidate the 
testing for all other wastes that are generated at the 
ten DOE sites and are represented by the test 
wastes. 


provide waste analysis data 
simultaneously with waste 
emplacement. They argued that waste 
analysis should be provided to the 
Agency not only before the waste is put 
into the ground, but before EPA can 
make a decision about a no-migration 
variance. They believed that this 
condition would allow EPA 
independently to asses the quality of the 
data. In the opinion of some 
commenters, delivering waste analysis 
information while the waste was “riding 
the Carlsbad elevators” would 
essentially render EPA's independent 
technical review of the data 
inconsequential. 

EPA is not requiring that DOE submit 
the analytical data on the test waste for 
EPA review before the test wastes are 
emplaced. Much of the analytical work 
to be conducted by DOE is related to the 
eventual demonstration of no-migration 
over the long term. Since EPA wiil 
evaluate these data as part of any 
subsequent petition for the later phases, 
EPA disagrees with the commenters’ 
statement that this evaluation will be 
“inconsequential.” Rather, it will be a 
critical element of that evaluation. 

EPA, however, is requiring DOE 
during the test phase to evaluate 
headspace data before waste is placed 
in the repository, as described earlier. 
For example, DOE must evaluate the 
explosivity-related testing before 
shipping test wastes to the WIPP. 
Similarly, DOE must compare the 
analytical results of newly conducted 
headspace analyses to the waste 
characterization data in the no- 
migration petition before the waste is 
emplaced in the underground repository. 
Because the standards for both the 
flammability and the RCRA constituent 
analyses are objective and 
straightforward, EPA does not believe 
that Agency review of the data before 
placement is necessary. 

The flammability and RCRA 
constituent requirements, described in 
detail in section IV.B.7, will address 
many of the commenters’ concerns with 
the accuracy of the data. These 
requirements will also ensure that the 
wastes emplaced during the test phase 
are. in fact, the wastes characterized by 
DOE in the petition and evaluated by 
the Agency and the public. 


J. Retrievability 


Commenters also raised concerns 
about whether waste would ever be 
retrieved from the WIPP if it were 
placed in the repository, regardless of 
the technical feasibility of retrieval. 
Some questioned DOE's commitment to 
retrieval, even if the WIPP site proved 
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unacceptable. Others argued that, even 
if DOE were willing to remove the 
waste, no other site would accept it, and 
therefore the waste would not be 
retrieved. Several commenters argued 
that DOE should identify a permitted 
site ready to receive retrieved waste 
before any waste should be allowed 
underground. 

EPA believes that it has placed 
adequate safeguards in today’s 
determination to ensure that DOE in fact 
removes the hazardous waste from the 
repository, if it cannot demonstrate the 
repository’s long-term acceptability. 
Condition 3 in Section VI of today’s 
determination explicitly requires 
retrieval of wastes if DOE cannot 
demonstrate compliance with the 
standards of 40 CFR Part 268 before the 
expiration of the petition approval. 
Failure on the part of DOE to remove 
wastes under these circumstances 
would constitute a violation of the terms 
of EPA's determination, leading to 
possible enforcement action by EPA. In 
addition, citizens could sue DOE under 
section 7002 to enforce retrieval of 
waste from the repository. 

Because of this condition, EPA has not 
found it necessary to require DOE to 
identify a specific site where waste 
retrieved from the WIPP would be 
stored, or to require that a permit be 
granted for storage of retrieved waste 
before any waste is placed underground. 
Furthermore, EPA questions whether 
any such condition would be useful, 
given that wastes would probably not 
be removed (if removal proved 
necessary) for a five-to-ten year period. 
Current predictions on the best storage 
site for the waste up to ten years in the 
future would be at best open to 
question, and valuable permitting 
resources would be expended on a site 
that might never receive the waste. 


K. Human Intrusion 


Commenters generally accepted that 
DOE could maintain institutional 
controls over the test period to preclude 
human intrusion. One group of 
commenters, however, argued that EPA 
must consider the possible effects of 
human intrusion in the distant future 
before allowing the placement of any 
waste for testing. These commenters 
expressed particular concern about 
potential mineral resources at the WIPP 
site, and the possibility that knowledge 
of the. site would disappear after 
decommissioning. Other commenters 
argued that permanent markers should 
be erected at the WIPP site once the 
facility is closed, and information 
regarding the type and location of the 
markers should be published. 
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EPA generally believes that the issue 
of human intrusion is a long-term 
question, not relevant to the short-term 
operation of the WIPP during the test 
and operational phases. In the short- 
term, DOE management of the site and 
RCRA permit controls will ensure 
limited access. Long-term issues would 
be addressed at the time a petition is 
considered for permanent disposal. For 
this reason, EPA disagrees with 
commenters who argue that it must 
consider human intrusion in the distant 
future before allowing any testing at the 
WIPP. 

More generally, EPA believes that, in 
the context of RCRA no-migration 
decisions, it should address the question 
of human intrusion by considering the 
likelihood of the intrusion, and imposing 
controls to make such intrusions 
unlikely. EPA agrees that permanent 
markers will be necessary (in fact, they 
are required under 40 CFR part 191 
subpart B) and that information on the 
markers should be published. These 
issues will be addressed in any no- 
migration decision allowing permanent 
disposal. 

In its final determination, EPA has 
removed one proposed condition related 
to human intrusion. In the proposal, EPA 
required that “DOE certify to EPA that it 
has secured control of the entire surface 
and subsurface estate at the WIPP site.” 
This condition is now moot, because 
DOE has now secured control over all 
oil and gas and mineral leases at the 
site. EPA has placed documentation of 
this fact in the record for this 
rulemaking. Thus, because the condition 
has been satisfied, EPA has dropped it 
from its final determination. 


VI. Conditions of No-Migration 
Determination 


As a condition of granting DOE's no- 
migration petition, EPA is requiring that 
the following conditions by met by DOE: 

(1} No wastes subject to this 
determination may be placed in the 
WIPP repository for purposes other than 
testing or experimentation to determine 
the long-term acceptability of the WIPP. 
in accordance with 40 CFR 268.6(e}, 
DOE must notify EPA before it conducts 
any testing or experimentation not 
within the scope of the “WIPP Test 
Phase Pian: Performance Assessment,” 
April 1990 (DOE/WIPP 89-011, Revision 
O), as further explained in Section 
IV.B.1 of this notice. Placement of waste 
for the purpose of conducting an 
operations demonstration is prohibited. 

(2) Wastes placed in the repository 
may not exceed 8,500 drums or 1 percent 
of the total capacity of the repository, as 
currently planned. 


(3) All wastes placed in the WIPP 
must be removed if DOE cannot 
demonstrate compliance with the 
standards of 40 CFR 268.6, before the 
expiration of this petition approval, with 
respect to permanent disposal of mixed 
waste in the repository. DOE must 
submit a detailed schedule for retrieval 
of the waste, including times for 
completing retrieval as quickly as 
reasonably feasible, no later than six 
months after a determination that the 
repository cannot meet standards for 
long-term disposal under 40 CFR 268.6 or 
six months before the expiration of this 
petition approval, whichever occurs 
first. 

(4) All wastes placed in the WIPP 
must be placed in a readily retrievable 
manner, as described in section IV.B.4 of 
this notice. 

(5) DOE must install and operate a 
carbon adsorption device designed to 
achieve a control efficiency of 95 
percent in the discharge system of the 
bin experiment rooms. DOE must 
monitor the contro! device outlet 
airstream in accordance with the 
monitoring plan described in section 
IV.K of EPA's proposed decision (55 FR 
13089) as amended by section IV.B.7 of 
today's notice, and it must maintain 
design and operating records as 
described in section IV.J of EPA's 
proposed decision, as amended by 
section IV.B.6 of today’s notice. Records 
must be maintained at the WIPP facility 
for the term of this determination or for 
three years after they are created, 
whichever is longer. Records must also 
be maintained during the course of any 
enforcement actions for which they are 
relevant. 

(6) DOE must implement the air 
monitoring plan described in section 
IV.K of EPA’s proposed decision (55 FR 
13089), as amended in section IV.B.7 of 
today's notice. Records must be 
maintained at the WIPP facility for the 
term of this determination or for three 
years after they are created, whichever 
is longer. Records must be maintained 
during the course of any enforcement 
action for which they are relevant. 

(7) Conditions relating to waste 
analysis: 

{a) DOE must ensure that each waste 
container emplaced underground at the 
WIPP has no layer of confinement which 
contains flammable mixtures of gases or 
mixtures of gases that could become 
flammable when mixed with air. This 
prohibition must be implemented by 
analytical testing of a representative 
sample of headspace gases from each 
waste drum or individual container, as 
described in section IV.B.7.a and V.F.1.a 
of today’s notice. 
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(b) DOE must analyze representative 
samples of the headspaces of containers 
to be used in the bin-scale test and 
compare these results to the estimated 
compositions provided in its petition for 
each waste type, as detailed in IV.B.7.b 
of today’s notice. If the waste is not 
compositionally similar, as defined in 
Tables 2 and 3 in IV.B.7.b, that waste 
cannot be shipped to the WIPP until the 
waste has been treated or modified such 
that it is compositionally similar to the 
estimates provided in the no-migration 
petition. In addition, as prescribed in 
IV.B.7.b, DOE must demonstrate the 
comparability of bin-scale wastes to 
wastes described in DOE’s petition 
before placing waste in the WIPP for the 
alcove tests. 

(c) Waste analysis records must be 
maintained for the term of this 
determination or for three years after 
generation, whichever is longer. Records 
must also be maintained during the 
course of any enforcement action for 
which they are relevant. The records 
may be maintained at the generating site 
or at the WIPP facility. 

(8) DOE must provide to the EPA 
Office of Solid Waste and EPA Region 
VI annual written reports on the status 
of DOE’s performance assessment 
during the test phase. These reports 
must include: A description of the tests 
to date and their results, modifications 
to the test plan, a summary of DOE’s 
current understanding of the repository’s 
performance, waste characterization 
data from pre-test waste 
characterization, and an annual 
summary of air monitoring data required 
in Item 6 above. 

Beyond these specific conditions, the 
wastes placed by DOE in the WIPP and 
DOE’s activities under this variance 
must be consistent with those described 
in the petition. Under § 268.6(e), DOE 
must notify EPA of “any changes in 
conditions at the unit and/or 
environment that significantly depart 
from the conditions described in the 
variance and affect the potential for 
migration of hazardous constituents 
from the unit * * * .” If the change is 
planned, EPA must be notified in writing 
30 days in advance of the change; if it is 
unplanned, EPA must be notified within 
ten days. 

Under § 268.6(f), if DOE determines 
that there has been migration of 
hazardous constituents from the 
repository in violation of part 268, it 
must suspend receipt of prohibited 
wastes at the unit and notify, EPA 
within ten days of the determination. 
Within 60 days, EPA is required to 
determined whether DOE may continue 
to receive prohibited waste in the unit 
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and whether the variance should be 
revoked. 

Finally, under § 268.6(h), the term of 
today’s petition approval runs for ten 
years, that is untit November 14, 2000. 

Dated: October 31, 1990. 

Don R. Clay, 

. Assistant Administrator for Solid Waste and 
Emergency Response. 
[FR Doc. 90-26836 Filed 11-13-90; 8:45 am] 
BILLING CODE 6560-50-M 








The President 


Proclamation 6224—National Women 
Veterans Recognition Week, 1990 


Proclamation 6225—National Philanthropy 
Day, 1990 


; Wednesday 
; November 14, 1990 
’ Part Vii 








Federal Register 
Vol. 55, No. 220 
Wednesday, November 14, 1990 


Title 3— 
The President 


[FR Doc. 90-27006 
Filed 11-13-90; 10:47 am] 
Billing code 3195-01-M 
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Proclamation 6224 of November 9, 1990 


National Women Veterans Recognition Week, 1990 


By the President of the United States of America 
A Proclamation 


Each November 11, on the anniversary of the signing of the armistice that 
ended World War I, we pause as a Nation to express our respect and gratitude 
for veterans of the United States Armed Forces. Today more than one million 
women stand among this group of distinguished Americans. Indeed, women 
have served our country with pride, skill, and courage in every overseas 
combat theater of every conflict since World War I. It is therefore fitting that 
we mark the week beginning on the anniversary of Armistice Day as a special 
time to honor America’s women veterans. 


Serving in every branch of the Armed Forces and in a variety of challenging 
occupations, women have made vital contributions to our national security. In 
peacetime as well as in times of conflict and peril, they have demonstrated 
exemplary devotion to our country and to the principles for which it stands. 
Many have put themselves in harm’s way to help ensure the success of our 
Nation’s military operations. Some have been wounded, and others have given 


. their lives, in the line of duty. 


During recent years, the role of women in the Armed Forces has grown. With 
it has grown public appreciation for the talent, patriotism, and expertise that 
female military personnel bring to their work. Last December, many Ameri- 
cans noted the important contribution women made to Operation Just Cause, 
the superbly planned and executed mission to defend the cause of freedom 
and democratic government in Panama. Today, on the other side of the world, 
women are among those American troops who are deterring aggression on the 
sands and off the shores of Saudi Arabia. To these women, and to those who 
have gone before them in service to our country, we pay a grateful tribute. 


In recognition of those women who have volunteered for service in the United 
States Armed Forces, the Congress, by Senate Joint Resolution 307, has 
designated November 11 through November 17, 1990, as “National Women 
Veterans Recognition Week” and has authorized and requested the President 
to issue a proclamation in observance of this week. 


NOW, THEREFORE, I, GEORGE BUSH, President of the United States of 
America, do hereby proclaim the week of November 11 through November 17, 
1990, as National Women Veterans Recognition Week. I encourage all Ameri- 
cans to observe this week with appropriate programs, ceremonies, and activi- 
ties. 


IN WITNESS WHEREOF, I have hereunto set my hand this ninth day of 
November, in the year of our Lord nineteen hundred and ninety, and of the 
Independence of the United States of America the two hundred and fifteenth. 


Pil 
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Presidential Documents 


Proclamation 6225 of November 9, 1990 


National Philanthropy Day, 1990 


By the President of the United States of America 
A Proclamation 


Henry David Thoreau once observed that “the virtue we appreciate, we to 
some extent appropriate.” We therefore do well to recognize the thoughtful- 
ness and generosity of all those Americans who devote their time, talent, and 
material resources to philanthropic organizations and activities. By celebrat- 
ing their many contributions to society, we reaffirm the spirit of voluntary 
giving and service to others that is one of our Nation's greatest strengths. 


Our Nation’s history provides ample evidence of the power of individual 
initiative and voluntary service to others. For example, private donors and 
individual volunteers have helped to expand educational, recreational, and 
employment opportunities for our youth; they have established and _main- 
tained specialized programs for senior citizens and persons with disabilities; 
and they have helped to promote the public health and safety. These Ameri- 
cans have also supplied our churches and other religious institutions with 
valuable material support. 


Each day more and more Americans are becoming engaged in philanthropic 
activities. During 1989 alone, an estimated 75 percent of all households in the 
United States contributed to charitable organizations, giving a total of nearly 
$96 billion. In addition to such generous financial contributions, many Ameri- 
cans are giving of another precious commodity: their time. Through nonprofit 
philanthropic organizations across the United States, concerned citizens are 
donating billions of volunteer hours to others. 


On National Philanthropy Day, we proudly express our respect and apprecia- 
tion for all those Americans who devote their time, energy, and material 
resources to philanthropic endeavors. Our entire country benefits from their 
magnanimity and hard work, and all of us can be inspired by their example. 


In recognition of those who conduct and support the work of our Nation's 
philanthropic organizations, the Congress, by Senate Joint Resolution 293, has 
designated November 16, 1990, as “National Philanthropy Day” and has 
authorized and requested the President to issue a proclamation in observance 
of this day. 


NOW, THEREFORE, I, GEORGE BUSH, President of the United States of 
America, do hereby proclaim November 16, 1990, as National Philanthropy 
Day. I call upon the people of the United States to observe this day with 
appropriate programs, ceremonies, and activities. 


IN WITNESS WHEREOF, I have hereunto set my hand this ninth day of 
November, in the year of our Lord nineteen hundred and ninety, and of the 
Independence of the United States of America the two hundred and fifteenth. 


bitin. 
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